Arizona Administrative Register

Notices of Exempt Rulemaking
NOTICES OF EXEMPT RULEMAKING

The Administrative Procedure Act requires the Register publication of the rules adopted by the state’s agencies under an exemp-
tion from all or part of the Administrative Procedure Act. Some of these rules are exempted by A R.S. § 41-1005 or 41-1057; other
rules are exempted by other statutes; rules of the Corporation Commission are exempt from Attorney General review pursuant to a
court decision as determined by the Corporation Commission.
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NOTICE OF EXEMPT RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 22. ARIZONA HEALTH CARE COST CONAINMENT SYSTEM (AHCCCS)

ADMINISTRATION
PREAMBLE
Sections Affected Rulemaking Action
R9-22.1204 Amend

implementing (specific):
Authorizing statute: A.R.S. § 36-2903.01(H)

Implementing statute: A.R.S. §§ 36-2907(E)

The effective date of the rules:
January 1, 1996

A list of all previous notices appearing in the Register addressing the exem pt rule:

Notice of Exempt Rulemaking:
1 A.AR. 1932, Qctober 20, 1995

The name and address of agency personnel with whom persens may communicate regarding the rulemaking:
Name: Fred Meister
Address: AHCCCS Administration
Office of Policy Analysis and Coordination
801 East Jefferson, Mail Drop 4200
Phoenix, Arizona 85034

Telephone: (602) 417-4462
Fax: (602) 256-6756

Anexplanation of the rule, including the agency's reasons for initiating the rule, includine the statutory citation to the

exemption from the regular rulemaking procedures:

Current ALTCS (acute care) behavioral health rules limit coverage of inpatient detoxification services to 4 days per admission.

Since there are cases, however, where it is medically necessary and clinically appropriate to exceed the 4-day limit, AHCCCS is
amending the ALTCS behavioral health coverage rule to aliow for appropriate continuation of care.

Laws 1995, Ch. 204, § 11 grants the Administration an exemption from the regular rulemaking process.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of
authority of 2 political subdivision of this state:
Not applicable.

The summary of the economic, smali business, and consumer impact:
Not applicable.

A description of the changes between the proposed rules, including supplemental notices, and final rules (if applicable):

Not applicable,

A summary of the prineipal comments and the agency response to them:
Not applicable. '
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11. Any other matfers prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
Asrequired by Laws 1995, Ch. 204, § 11, AHCCCS is providing an opportunity for public comment and will make any necessary

amendments to these rules. Public hearings, addressing the inpatient detoxification amendment, as wel as prior behavioral health
amendments effective October 1, 19935, are scheduled as follows:

Date: January 22, 1996

Time: 1:30 p.m.

Location: AHCCCS Administration
Hearing Room E
701 East Jefferson, Second Floor
Phoenix, Arizona

Date: January 23, 1996

Time: 1:30 p.m.

Location: AHCCCS Administration

Hermosillo Building, Third Floor
110 South Church Street, Suite 1360
Tucson, Arizona

12. Incorporations by reference and their location in the rules:
Not applicable.

13, Was this rule previously adopted as an emergency rule?
No.

14. The full text of the rules follows:

TITLE 9. HEALTH SERVICES

CHAPTER 22. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (AHCCCS)

ADMINISTRATION
ARTICLE 12. BEHAVIORAL HEALTH SERVICES ¢.  No change.
Secticn d. Limitations:
R9-28-1104. Covered Behavioral Health Services for Eligible i.  Nochange.
Persons and Members ifl. Inpatient substance abuse services are initizlly
may be Heited authorized for up to a-meximum
ARTICLE 12. BEHAVORIAL HEALTH SERVICES of 4 days of medically necessary detoxification
R9-28-1104. Covered Behavioral Health Services for Eligible per—admissien. If medically necessary. addi-
Persons and Members tional days subsequently may be authorized if
A. No change. ordered by a physician and aporoved by the
B. The following behavioral health services shall be covered, contractor's Medical Director, RHBA. or the
subject to the limitations and exclusions in this Article, and Administration,
further subject to approval by the Health Care Financing 2. Nochange.
Administration. 3. Nochange.
1. Inpatient services, including: 4. No change,
a. Nochange. 5. Nochange.
b.  No change. 6. No change,

NOTICE OF EXEMPT RULEMAKING

TITLE 9, HEALTH SERVICES

CHAPTER 28. ARIZONA KEALTH CARE COST CONAINMENT SYSTEM (ABCCCS)
' ARIZONA LONG-TERM CARE SYSTEM

PREAMBLE
1. Sections Affected Rulemaking Action
R9-28-1104 Amend
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The specific authority for the rulemaking, including both the authorizing statute (general) and the statutes the rules are
implementing (specific):

Authorizing statute: AR.S. § 36-2932(P)

Implementing statutes: A.R.5. §§ 36-2907(E) and 36-2939(A)(2)

The effective date of the rules:
January 1, 1996

A tist of a]l previgus notices appearing in the Register addressing the exempt rule:
Notice of Propoesed Rulemaking:

1 ALAR. 1936, October 20, 1995

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Fred Meister

Address: AMCCCS Administration
Office of Policy Analysis and Coordination
801 East Jefferson, Mail Drop 4200
Phoenix, Arizona 85034

Telephone: {602) 417-4462
Fax: {602) 256-6756

An explanation of the rule, including the agency's reasons for initiating the rule, including the statutory citation to the
exemption from the regular rulemaking procedures:
Current ALTCS behavioral health rules limit coverage of inpatient detoxification services to 4 days per admission.

Since there are cases, however, where it is medically necessary and clinically appropriate to exceed the 4-day limit, AHCCCS is
amending the ALTCS behavioral health coverage rule to allow for appropriate continuation of care.

Laws 1995, Ch. 204, § 11 grants the Administration an exemption from the regular rulemaking process.

A showing of good cause why the rale is necessary to promote a statewide interest if the rule will diminish a previous grant of

authority of a political subdivision of this state:
Not applicable.

The summary of the economic, small business, and consumer impact:
Not appiicable.

A description of the changes between the proposed rules. including supnlemental notices, and final rules (if applicable):
Not applicable. :

A summary of the principal comments and the agency response to them;
Not applicable.

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of ruies:

As required by Laws 1995, Ch. 204, § 11, AHCCCS is providing an opportunity for public comment and will make any necessary
amendments to these rules. Public hearings, addressing the inpatient detoxification amendment, as well as prior behavioral heaith
amendments effective October 1, 1993, are scheduled as follows:

Date: January 22, 1996

Time: 1:30 p.m.

Location: AHCCCS Administration
Hearing Room E
701 East Jefferson, Second Floor
Phoenix, Arizona

Date: January 23, 1996

Time: 1:30 p.m.

Location: AHCCCS Administration

Hermosillo Building, Third Floor
110 South Church Street, Suite 1360
Tucson, Arizona

Incorporations by reference and their location in the rules:
Not applicable.

Was this rule previously adopted as an emergency rule?
No.
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14. The full text of the rules foliows:

TITLE 9. HEALTH SERVICES

CHAPTER 28. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (AHCCCS)
ARIZONA LONG-TERM CARE SYSTEM

ARTICLE 11. BEHAVORIAL HEALTH SERVICES d.  Limitations:
Section i, Inmpatient substance abuse services ave initially
RO-28-1104. ALTCS-covered Behavioral Health Services may be Himited authorized for up to a-mminmmm
of 4 days of medically necessary detoxification
ARTICLE 1i. BEHAVORIAL HEALTH SERVICES per-admission. If medically necessary, addi-
R9.28-1104. ALTCS-covered Behavioral Health Services tional davs subseguently may be authorized if
A. Nochange. ordered by a physician and approved by the
B. The following behavioral health services shall be covered, program contractor’s Medical Director or the
subject to the limitations and exclusions in this Article, and Administration,
further subject to approval by the Health Care Financing ii. Nochange.
Administration. 2. Nochange.
1. Inpatient serviees, including: 3. Nochange.
a. No change. 4. Nochange.
b. Nochange. 5. Nochange.
¢.  Nochange. 6. Nochange.

NOTICE OF EXEMPT RULEMAKING

The Arizona State Parks Board has adopted Ri2-8-109 and R12-8-110 as new Sections under the exempt rulemaking process
before repealing the current Sections on file with the Secretary of State. The Roard will be repealing the old language soon.

TITLE 12. NATURAL RESOURCES

CHAPTER 8. ARIZONA STATE PARKS BOARD

PREAMBLE
1.  Sections Affected Rulemaking Action
R12-8-109 New Section
R12-8-110 New Section

2.  The specific authority for the rulemaking, including both the authorizing statute (seneral) and the statutes the rules are

implementing (specific):
Authorizing statute: AR.S. § 41-511.05(8)

Implementing statute: A.R.S. § 41-511.05(8)

3. The effective date of the rules:
Janvary 1, 1996

4. Aldist of all previous notices appearing in the Register addressing the exempt rule:

None
5. Thename and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Leslie Schwalbe
Address: Arizona State Parks Board
1300 West Washington

Phoenix, Arizona 85007

Telephone: (602) 542-4174
Fax: (602) 542-4180

6.  An explanation of the rule, including the agency’s reasons for initiating the rule, including the statutory citation to the
exemption from the regular rulemaking procedures:
R-12-8-109, Fees and Permits, and R12-8-110, Fee Waivers, set the fees for visitor use and commercial use at Arizona State Parks.

Each year, Arizona State Parks staff reviews the fee structures and makes recommendations to the Board for revisions. In the anal-
ysis, Arizona State Parks staff reviews fee structures of surrounding states, operation and development costs of the State Park Sys-
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tem, and the public demand for park services and subsequent impacts of visitor use on park resources. The agency actively
pursues public input into the fee structure through regional meetings throughout the state. Rule changes include the establishment
of an unlimited Day-use Permit; and changes to fee structures at Lake Havasu, Buckskin Mountain, and Cattail Cove State Parks
for peak and off-peak days. These rules are exempt from the regular rulemaking procedures pursuant to § 41-1005(A)21).

A showing of good cause why the rule is necessary to promote a statewid interest if the rule wilt diminish a previous arant of
authority of a political subdivision of this state:
Not applicable.

The summary of the economic, smali business, and consumer impact:
Not applicable.

A description of the changes between the proposed rules, including supplemental notices, and final rules (if applicable):
Not applicable.

A summary of the principal comments and the agency respense to them;:
Not applicable.

11. Anv other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:

Not applicable.

Incorporations by reference and their location in the rules:
Not applicable.

Was this rule previously adoepted as an emergency rule?
No.

The full text of the rules follows:

TITLE 2. NATURAL RESOURCES

CHAPTER 8. ARIZONA STATE PARKS BOARD

ARTICLE 1. GENERAL PROVISIONS Rock State Park:
R12-8-109. Fees and Permits Per vehicle with group of 1-6, $5.00;
R12-8-110. Fee Waviers Per vehicle with proup of 7-12,  $10.00;
Per vehicle with group of 13-18,  $15.00;
R12.8.100, rC E 1 GENERAL PROVISIONS Per vehicle with group of 1-24.$20.00,
A. Annual Fee Review. The Board shall annually review and set Of}ggsad:ffgﬁ?il?zégﬁzesz?f aOf f(i’;ndwxduals
- - : D group.
i’:zg?lift?;sentr'f‘a;:ef::sms;:ll g‘;d i‘:;g‘ aizte;:rlllmsltata; St::; a:arng e Reoreational facility at Buckskin Mountain, Cattail
aaciliies, e Jggs. snall be posied at each stale nark and
printed in appropriate state park literature for public informa- ““*”‘““_'-———%m"———“g:: ¥ aam:v%g:::siavi% %i.t:s é) :r 1:“:( coen t}:fg;:da
- . . * " -
:11;:;1 Fecs shall be based upon analysis of the following crite ““**X‘"""-——L—-"““—lmmg"mmobsew ed holidays:
na: : : . ¢ .
1. Fee and permit charpes by state park agencies of the 11 P‘I;———“"‘““"'g"“'g"ml': :gﬁ;gi: z::g rg: g?;_?z ;:%—‘gg
western states and similar facilities within Arizon Pm—-—&“n-—"m-‘-e r vehicle with group of 13.18 '2;-"--‘1'2 00
2. Arizona State Parks operational and development cosis m..._______gl‘....ﬁ.._w_.;_]) hicle with £16.93 1:----*‘1 6.00'
3. Public demand for services, and seLvehicle with group of 13-24, 516,00
T W $4.00 additional for increments of 6 individuals
2. ANDAcEs BPON Park resources. 1 hicle ab 24 i )
- - . . or less per vehicle above 24 in a group.
B ?n"agggafg: ing. and ovemnieht parking fees/permits £ Recreational facility at Buckskin Mountain, Cattail
= = s I g : Cove, and Lake Havasu State Parks on Friday, Sat-
& ?,;Stzzz E‘;lgg gg“ 2;20;3 af;(‘fej individua| 12 urday, Sundav. and state-observed holidays:
Grous 1.6 - ) 00; erson: Der vehicle with group of 1-6,  $7.00:
Group 7.12 S1.8 0 /pe;:gnf Per vehicle with eroup of 712, $14.00;
Grom 1319 160 heron: Per vehicle with group of 13-18,  $21.00;
Group 20+ : Sl. 40, /person’ Per vehicle with group of 19-24,  $28.00;
b Inte pretivé rosram and entrance li]‘ee' indivi dual $7.00 additional for increments of 6 individuals
= m"“ws po| above'. = or less per vehicle above 24 ina_group. .
m“*y'-'—*-i—-—-‘—-y-wm—-———-—gmup i 6. 3,00 /per‘sen' 2. Recreational facility at all other parks not noted in
Group 7-12, ' $2.70/person; _______f.subse;’:uon B"'.J'("M!l d/ £ orf 1 : 3 00:
Group 13-19 $2.40/person; fer_vehicle w/group of 1.6, $3.00,
Group 20+ ’ $2‘1 0 /person’ Per vehicle w/sroup of 7-12. $6.00;
¢. Recreational facility individual not in motorized Lec vch}c!e wigroup of 13-18 ‘!.2..99.; s
vehicle 12 years and above. $1.00 Fervehicle wigroup of 19:24, __ $12.00;
d.  Recreational facility at Pats or.lia T ake Dead Horse $3.00 additional for increments of 6 individuals -
& Sedeationa faciuty ai Latagonia Lake, Dead Horse or less per vehicle above 24 in a group. :
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i Limited annual permit valid at all parks except
Buckskin Mountain. Cattail Cove, and I ake Havasu

State Parks on Friday, Saturday, Sunday, and state-
observed holidays: $35.00

Unlimited annual permit valid at all parks at all

times: $65.00 D.
Camping

At Alamo Lake. Catalina Homolovi Ruins, Lost
Dutchman. Picacho Peak, Lyman Lake. and Roper

Lake State Parks:

L. Nightly camp site, $8 00/vehicle or boat;

ii.  Hook-up site, $13 00/vehicle. E.
At Fool Hollow Recreational Area Dead Horse
Ranch, Pataponia Lake Cattail Cove, Buckskin
Mountam, and Lake Havasu State Parks:

Nightly camp site, $10.00/vehicle or boat:

Hook-up site. $15.00/vehicle or boat:
Cabana, $20.00 per vehigle
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2. Non-commercial and commercial special use fees:

Non commercial, $25-850 per room or area/4 hours;

a

b. Commercial. $50-$100 per room or area/d hours;

¢. Commercial photography, $50-$10.000 per 4 hours:
Damage deposit, $25-3500 per room or area.
Special program fees: A special program fee for events spon-
sored by state parks mav be assessed or park fees during the
event may be waived. If assessed, this fee shall be established
by the Executive Director according to the criteria specified in
subsection (C)(1). Special program fees shall be established in
advance of the event and posted as stated in this rule.
Commercial Vehicle Access Permit (CVAP) will be required
by anv person that enters a state park to conduct any portion of
a business that is not covered by a concession agreement or
special use permit. The fees for a CVAP are as follows:

Administrative fee, 1 pass: $200:

1
2. Additional passes, maximum of 2:

¥l

100 each.

o . R12.8.110. Fee Waivers
iv. Off-season. Jong-term weekly permit (fee cal- — S=&el= Somitlool . .
culation for stay of 7 days: rate equals ADpropri- A. The Park Manager, or official designee of the Park Manager, is

ate fee for site for § days):
(1} Camp site, $40.00-$50.00/vehicle or boat:
(2} Hook-up site at Alamo Lake, Lyman
Lake, Roper Lake Tost Dutchman,
Homolovi Ruins. Picacho Peak and Cat-
alina. $65.00/vehicle or boat;
(3} Hook-up site at all other parks, $75.00/
vehicle or boat:
(4) Cabana $75.00/vehicle.
¥. Group area reservation (all parks). $25 00.
¢. Overnight parking not in a camp site, $3.00-$5.00/
vehicle each night (same as the individual park
entrance fee).

C. Sgec:al {Jse Fees

1.  Sections Affected

January 12, 1996

The Director may negotiate a specific fee for special uses.
The range for non-commercial and commercial uses at
state park facilities shall be the fee charged unless the
Executive Director determines that an increase is justified
based upon analysis of the following criteria:

ark expenses resulting from the spectal use,
Loss of revenue resulting from the special use,
Impacts upon park resources and visitors as a result
of the special use. or
The goodwill produced by informing or educating
the public.

g
=

fo 1P
e

fe-

authorized to grant waivers of the entrance fee to educational
and handicapped groups in accordance with the following
guidelines:

1. Tour by preschools and accredited K-12 school groups
shall be related to the proup's current curriculum or pro-
gram of study. The curriculum will be sufficiently formal
so that academic credit or a certificate is awarded at the
program's end. The program must meet more than 3 class
meetings on separate days,

Professional groups shall be participating in a parks and
recreation or historic and interpretive seminar or confer-
ence tour,

Handicapped groups shall be affiliated with non-profit
organizations or agencies certified for their care, rehabili-
tation. training. or service. For the purpose of this rule,
handicapped is defined as blind and visually impaired;
deaf and hard of hearing: mobility impaired: develop-
mentally disabled.

Persons serving in a volunteer capacity with a signed volunteer
agreement with Arizona State Parks are exemnpt from all fees,

No fees shall be charged on Christmas Day.
The Director or the Directot's designee may modify any and
all rates prescribed in R12-8-109 and R12-8-110 to include

discounts, promotional rates, and other modifications.

L

[t

NOTICE OF EXEMPT RULEMAKING

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS;

SECURITIES REGULATION
CHAPTER 4. CORPORATION COMMISSION
SECURITIES
PREAMEBLE
Rulemaking Action

R14-4-117 Repeal

R14-4-301 Amend

R14-4-302 Amend

R14-4-303 Amend

R14-4-304 Amend

R14-4-305 Amend

R14-4-306 Amend

Page 695
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R14-4-307 Amend
R14-4-308 Amend

2. The specific guthority for the rulemaking, including both the authorizing statute (general) and the statutes the rules are
implementing {specific):
Constitutional authority: Arizona Constitution Article 15, §§ 4, 6, and 13
Authorizing statute: A RS, §§ 44-1821 and 44-3131
Implementing statute: AR.S. §§ 44-1322, 44-1823, 44-1971, 44-1972, 44-1973, 44-2032, 44-2036, 44-3211, 44-3212, 44-3213,
44-3292, and 44-3296

3. The effective date of the rule:
December 21, 1995

4. A list of all previous notices appearing in the Register addressing the exempt rule:
Notice of Rulemaking Docket Opening:

1 A.AR. 169, March 10, 1995

Notice of Proposed Rulemaking:
1 A.AR. 1316, August 11, 1995

5. The name and address of agency personnel with whom persons may comunicate regarding the rulemaking:
Name: Richard M. Weinroth, General Counsel

Address: Corporation Commission, Securities Division
1300 West Washington, Third Floor
Phoenix, AZ 85007

Telephone: {602) 542-4242
Fax: {602) 542-3583

6. An explanation of the rule, including the agency’s reasons for inftiating the rule, including the statutory citation to the
exemption from the regular rulemaking process:

The Commission proposed the amendment of R14-4-301 through R14-4-308 (the “Enforcement Rules”} and the repeal of R14-4-
117. The Commission proposed the amendments to the Enforcement Rules to extend their scope to include enforcement actions
brought pursuant 1o the Arizona Investment Management Act, AR.S. § 44-3101 et seq,, (the "IM Act"). The amendments, in con-
Jjunction with the proposed Investment Adviser rules (proposed R14-6-101 through R14-6-209) will provide a comprehensive sys-
tem of regulation in Arizona for investment advisers and their representatives. Further, the amendments 1o the Enforcement Rules
will aid in the prosecution of securities and investment adviser fraud in Arizona and produce more efficient administrative pro-
ceedings, Some of these changes include: the provision for methods of service of subpoenas, notices, and orders in foreign coun-
tries; modification of provisions relating to service completion; providing when service of process on a respondent’s attorney will
be valid service on the respondent; and making it an zdministrative rule violation for a witness to knowingly make a material mis-
statement or omission during a formal interview. The Commission also proposed the repeal of R14-4-117. The substance of this
rule has been added to amended R14-4-303, rendering R14-4-117 obsolete. The rule amendments are as follows:

R14-4-301, Scope of Article: provides that the Enforcement Rules apply to examinations and investigations conducted under
either the Arizona Securities Act, A R.S. § 44-1801 et seq. (the "Securities Act™), or the IM Act and updates the reference to
the Commission's rules of practice and procedure.

R14-4-302, Definitions: deletes superfluous definitions already contained in the Securities Act and the M Act and adds def-
initions to be used in the Enforcement Rules, as amended.

R14-4-303, Confidentiality: provides for confidentiality of information obtained during an investigation or examination
except under limited circumstances and combines the substance of R14-4-117 and original R14-4-303 into 1 rule.

R14-4-304, Methods of Service of Subpoenas, Notices, Orders, and Other Administrative Documents: extends the scope of
the rule to include subpoenas, notices, and orders issued under the IM Act and any other administrative documents filed in an
administrative proceeding under the Securities Act or the IM Act; modifies the provisions relating to service completion
including a provision deeming service of an order, after initial service had been made, to be complete upon mailing to respon-
dent's last known address; provides methods of service in foreign countries; adds a provision for service on a respondent's
attorney; clarifies how various types of entities may be served; and makes certain technical clarifications.

R14-4-305, Rights of Witnesses; Formal Interviews, Procedures: creates a rule violation when a witness in a formal inter-
view knowingly makes a material misstatement or omission and clarifies that the rule applies to both examinations and inves-
tigations conducted under the Securities Act or the IM Act,

R14-4-306, Notice of an Opportunity for a Hearing and Notice of a Hearing: extends the applicability of the rule to include
notices issued under the IM Act; clarifies methods available to serve notices of an opportunity for a hearing and notices of 2
hearing; and states that hearings must be held within a specified time unless otherwise provided by law, stipulated by the par-
ties, or ordered by the Commission.

R14-4-307, Temporary Cease-and-Desist Orders: makes technical changes to the rule and clarifies who may appropriately
serve a temporary cease-and-desist order, '
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R14-4-308, Rescission and Restitution: extends the scope of the rule to apply to rescission and restitution ordered under the
IM Act; clarifies certain rule provisions; and provides the Commission more flexibility in issuing rescission and restitution
orders in order to promote the public interest.

R14-4-117, Non-disclosure of information obtained in the course of examinations and investigations: repeals this rule as
duplicative and obsolete in light of proposed amendment to R14-4-303.

The rule repeal and rule amendments are exempt from the Governor’s Regulatory Review Council review pursuant to AR.S.
§ 41-1057. The rule repeal and the rule amendments are exempt from Attorney General certification pursuant to the Arizona
Constitution Article 15, §§ 4, 6, and 13, and Stafe ex rel, Corbin v. Arizona Corporation Commission, 174 Ariz. 216, 848 P.2d
301 (App. 1992).

7. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of

authority of a political subdivision of this state:
Not applicable.

8. The summary of the economic, small business and consumer impact:

The amendments to the Enforcement Rules and the repeal of R14-4-117 will not impose additional costs on businesses in the secu-
rities industry. In fact, the amendments may reduce costs by producing more efficient administrative proceedings. For the invest-
ment advisory industry, the same should hold true. Since the Enforcement Rules did not previously apply to the IM Act, the rights
and obligations of an investment adviser or investment adviser representative subject to an investigation or enforcement action
may have been somewhat unclear. The adoption of the proposed amendments and the repeal of R14-4-117 will clarify these rights
and obligations and resolve any ambiguitics. This should be especially helpful to businesses which might not be familiar with
administrative proceedings. Additionally, the new flexibility provided for restitution and rescission under the amendment to R14-
4-308 will benefit consumers, the securities industry, and the investment advisory industry by aliowing for greater flexibility in
resolving disputed matters,

The amendments make no distinction for small businesses. However, the amendments have the benefit of clarifying the rights and
obligations of such a business when involved in an investigation or enforcement proceeding. Thus, the amendments should be
beneficial to small businesses.

Consumers should benefit from the amendments to the Enforcement Rules and the repeal of R14-4-117 as the amendments will
subject investment advisers and their representatives to the Enforcement Rules. Also, this will provide the Commission with more
regulatory tools with which to combat fraudulent activity and should result in a reduction in the incidence of fraud in the securities
and investment advisory industries.

9, A description of the chanpes between the proposed rules, including supplemental notices, and final rules (if applicable):

The heading of Article 3 has been changed from "Rules Relating to Enforcement" to "Provisions Relating to Enforcement”. All
references to the "Arizona Revised Statutes” was changed to "A.R.S." References made to "A.A.C." were deleted. The incorpora-
tion by reference of the Hague Convention that appeared in R14-4-304(E)(1) in the Notice of Proposed Rulemaking has been
moved to R14-4-302(4) and all subsequent definitions have been renumbered accordingly. Additionally, in the definition of the
Hague Convention, the abbreviation "U.S.T.” has been deleted and replaced with "U.S, Treaties and Other International Agree-
ments.” An unlabeled subsection in R14-4-305 has been labeled subsection (C) and all subsequent subsections were relabeled
accordingly. R14-4-302(1), R14-4-304(A), and R14-4-305(C) & (() have been modified for gender peutrality. In R14-4-308(A),
the word "person(s)" has been replaced with the words "person or persons.” The middle sentence of R14-4-308(B)(3) has been
madified for clarity. Additional minor grammatical and technical changes appear as were suggested by the Secretary of State.

10. A summary of the principal comments and the agency response to them:
No comments were received.

11. Any other matters prescribed by statute that are applicable o the specific agency or to any specific rule or ciass of rules:
None.

12. Incorporations by reference and their location in the rules:
The Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents, Nov. 153, 1965, 20 U.S. Treaties and Other

International Agreements 361, appears in R14-4-302(4). The Hague Convention is available from the Securities Division of the
Arizona Corporation Commission, Phoenix, Arizona, or the Treaty Affairs Section, Office of the Legal Adviser, Department of
State, Washington, D.C. 20520,

13. Was this rule previously adopted as an emergency rule?:
No

i4. The full text of the rules follows:
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TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS;
SECURITIES REGULATION

CHAPTER 4. CORPORATION COMMISSION
SECURITIES

ARTICLE 1. IN GENERAL RELATING TO THE ARIZONA
SECURITIES ACT
R14-4-117, Nen-disclosure—ef—information—obiained—ir—ihe
: o iy Lo
ARTICLE 3. RULES-PROVISIONS RELATING TO
ENFORCEMENT
R14-4-301.  Scope of Article
R14-4-302.  Definitions
R14-4-303.  Confidentiality
R14-4-304.  Methods of Service of Subpoenas, Notices, Orders,
and Other Administrative Documents
R14-4.305. Rights of Witnesses; Formal Interviews; Procedures
R14-4-306.  Notice of an Opportunity for a Hearing and Notice
of a Hearing
R14-4-307.  Temporary cease-and-desist orders
R14-4-308.  Rescission and Restitution
ARTICLE 1, IN GENERAL RELATING TO THE ARIZONA
SECURITIES ACT
R14-4-117, Nen-tiselosure—oi-information-obtained—in—the

bei he-prbliod ‘
ARTICLE 3. RULES PROVISIONS RELATING TO
ENFORCEMENT
R14-4-301.  Scope of Article

This Article applies enby to investigations and examinations con-

ducted pursuant to the provisions of the Securities Act and the IM
Act, and to anv orders issued under such acts. ArR-S—§844T822
$44-2832: When not in conflict with this Article, the applicable
provisions of A.AC. R14-3-101 through Rbde3e3i2 R14-3-113
2lso shall-elve apply.

R14-4-302.  Definitions
The following definitions shall apply to this Article 3 For-the-pri
poses-of-the-rule unless the context otherwise requires:

. "Attorney General" means the duly qualified and acting
Attorney General of Arizona or his the Attornev Gen-
gral's duly appointed assistant,

& JF m¥ id
a _.....‘,‘

#:2. "Division” means the Securities Division of the Arizona
Corporation Commission.

%:3. "Formal interview” means the examination under oath of
an individual compelled or requested to testify as part of
an investigation or examination undesthisArticle.

Volume 2, [ssue #2

Page 698

4. “Hague Convention” means the Hague Convention on the
Service Abroad of Judicial and Extrajudicial Documents,
Nov._ 15, 1965, 20 1.8, Treaties and Other International
Agreements 361, which is incorporated hersin by refer-
ence, does not contain any lafer amendments or editions,
and is on file in the Cffice of the Secretary of State. Cop-
ies of the Haone Convention are available from the Secu-
rities Division of the Arizona Corporation Commission
ang from the Treaty Affairs Section, Office of the Legal
Adviser, Department of State, Washington, D.C. 20520.

3, UIM Act' means the Arizona Investment Management

Act ARS §44-3101 et seq, :

nny,

#6. "Respondent” means any person who has been captioned
in or served a notice or order of the Commission.

I, ’Securities Act” means the Securities Act of Arizona
ARS. § 44-1801 et seq.

8, Unincorporated organization” includes a limited Hability
company for purposes of the definition of “person.” as
defined in AR.S. § 44-1801(13).

R14-4-303. Confidentiality
All information infermation or documents obtained by, _officers,

emplovess, or agents of the Commission, including, but not limited
to, the shorthand reporter or stenoprapher  transcribing  the
reporter’s notes, in the course of anv examination or investipation
shall. unless made a matter of public record, be deemed confiden-
tial Officers, empioyees, and agents are prohibited from making
such _confidential information available to anyone other than a
mernber. officer, or employee of the Commission, asents desig-
nated by the Commission or Director, the Attorney General,_and
law enforcement or regulatory officials, except in accordance with
any rule of the Commission or unless the Commission or the Direce

tor authorizes the disclosure of such information or documents as
==Sneenitee Ly QLGNS OL Sueh intormation of documents as

Lot contrary 1o the public interest the-Biviston-durins-the-eomaeef

TORDHS

£8 e R

R14-4-304. Methods of Service of subpoenas Subpoenas,

Notices, Orders, and Other Administrative Documents and

A. Subpoenas, notices, and orders issued pursuant to the Securi-

ties Act or the IM Act. and any other documents filed in an
adminigtrative proceeding under the Securities Act or the IM
é_c_g. iy : BRe-GOa3o-Rie 2"' ;2""": wans.
suant-to-A-R-5§44-2032 may be served by a sheriff, by his
the sheriff's deputy, by an employee of the Commission, or by
any ather person who is not less than 18 years of age and who
is authorized by the Division or the Commission to serve 3
the Commission’s subpoena, notice, order, or other documen:
filed in the administrative proceeding er-ecesc-snevdeosist
order, :

B. Subpoenas, notices, orders. and other documents filed in an

administrative proceed ng—eesse-and-desist—ordera-may be
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served upon 2 natural person including. but not limited to, a
dealer, salesman. investment adviser, or investment adviser

egresentatwe, as follows:
By personal service.

2, By leaving a copy at the person’s dwelling house, or
usual place of abede, with a person of suitable age and
discretion, but not less than 16 vears of age, then residing
therein.

3. By leaving a copy at the person’s usual place of business
or employment with an employee, express or implied
agent, supervisor, owner, officer, partner or other similar
person of suitable age and discretion,_but not less than 16
years of age.

4. By leaving delivesing a copy with te an agent authorized
by express or implied appointment or by law to receive

tfied ’"’*’i *H“’“’"'. reectpt ’gq‘;es‘“j. .i he-signed-return

subpeena-may-be-served-as-previded
herein-Lnless otherwise ordered by the Commission, when a
1espondent has been served with a notice or a temporary cease-
and-desist order and the respondent is represented by an attor-
nev in the administrative proceeding relating to the notice or
the temporary cease-and-desist order, service upon the respon-
dent shall be made bv making service upon the attorney. Ser-
vice upon the attorney shall be deemed complete when a copy
of any amended notice. order, or other documents filed in the
administrative proceeding, addressed to the Iast known busi-
ness address of the attorney. is deposited in the Uinited States
mail with 1st class postare prepaid.

service of process for the person to whom the subpoena,  E. Unless otherwise provided by law. service may be effected in
notice, or order enthe-censeand-dosist-order is addressed. a foreign country:

5. By mailing a copy of the subpoena, notice. or grder esthe 1. By any internationally agreed means reasonably calcu-
eease-andedesist-order in an envelope addressed to the lated to_give notice, such as those means authorized by
last known heme dwelling house or usual place of abede the Hague Convention, provided, however, that if service
or last known business addressy-pestege-prepaid.  Fhis is not effected within 6 months from the date on which
e:wel-epe Subpoenas, notices, and temporary cease-and- the assistance of the government of the foreign country
desist orders shall be sent postage prepaid by certified was requested pursnant to the applicable treaty or con-
mail, with return receipt requested. The signed return vention, service may be effected as directed by the Corm-
receipt shall constitute proof of service of subpoenas fuission: or
notices, and temporary cease-and-desist orders but shall 2 I internationallv_asreed means of service are unavail-
not be the exclusive method of proving service. Service able, provided that service is reasonably calculated to
of all other orders or other documents filed in the admin- give notice:
isprative proceeding shall be deemed complete when a & Inthe manner prescribed by the law of the foreign
copy in an envelope, addressed to the last known dwell- country for service in that country in an action in any
ing house or usual place of abode or last known business of its courts of general jurisdiction: or
address. is deposited in the United States mail with 1st b.  As directed by the foreign authority in response to a
class postage prepaid. letter rogatory or letter of request; or

A Subpeenns subpoena, notice, order. or other document filed ¢.  Unless prohibited by the law of the foreien country.

in an administrative proceeding may be served upon ér-eease- by

and-desist-orders—pddressed-to 2 eerpesstions corporation i, Delivery of copies of the subpoena notice,

porinerships partnership, trusts, limited Hability_company, order, or other document filed in the adminis-

association, or asd other business entities entity. including but irative proceeding to the party to be served per-
not limited to a dealer or an investment adviser -may-be-served sonally; or

by as follows: ii. Any form of mail requiring a signed receipt, 1o

1. Byleaving a copy with an employee, of suitable age and be addressed and dispatched by the Commis-
discretion, but not less than 16 vears of age. at any place sion to the party to be served: or
of business of the corporation, partnership, trust, limited iii, Diplomatic or consular officers when autho-
liability company. association. or other business entity; es rized by the United States Department of State:

2. By leaving wpen a copy with any officers or director of a or
corporation, managing or general pariner of a partnership, d. If there is no lawful means by which service can be
er trustee of a trust, member of a member-managed lim- effected in the foreisn country. such means as the
ited liability company or manager of 2 manager-managed Commission shall direct.

mited lability company, or any authorized representa. . . .
tive of an asso%aﬁoﬁ%ﬁ- Kther business entity; ertpen R14-4-305. Rights of Witnessess; Formal Interviews;

3. Byleavinga copy with any agent authorized by gxpress Procedures , .

or_implied appointment or by law to receive service of 4> /Ml person required or requested to appear 23 a witness #rpes
process for the entity to whom the subpoena, notice, or sopat a formal interview may be accompanied, represented,
order er-eease-and-desist-orden is addressed; or and advised by a laviyer fegeteounsel. The lawyer’s role dur

4. BBy mailing 2 copy to the last known business address; ing the formal tntervtewsl'zaﬂlimh____r_n_@:___c!toﬁlg_f_o_ﬂwg_:ﬁt&

t¢. Subpoenas. notices, and temporary 5 R sl

cease-and-desist orders shall be sent postage prepaid. by
certified mail, with return receipt requested. The signed
return receipt shall constitute proof of service of subpoe- 2 . . .
nas, notices. and temporary cease-and-desist orders but 1. Qlving Give-lcgal advice to the witness sueh—person
shall_not be the exclusive method of proving service. before, during, and after the formal interviews;
Service of all other orders or other documents filed in the 2. Questioning the witness suelrperson briefly at the conclu-
administrative proceeding shall be deemed complete sion of the formal interview for the purpose of cianfymg
when 2 copy in an envelope, addressed to the last known any-ef-the testimony the witness sueirperson has givens,
business address, is depogited in the United States mai! and
with 1st class postage prepaid. The-copy-shat-be-vent-cor
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3. Making Make summary notes during the formal inter-
view solely for the use of the witness and the lawver ks
eounset.

Notwithstanding subsection (A) the following lawyers may

not represent witnesses:

1. Any lawyer who has represented another witness who has
testified at a formal interview in the examination or
investigation;

2. Any lawyer who has represented another person who is 2
subject of the examination or investigation;

3. Any lawyer who may be a material witness in the exami-
nation or investigation;

4. Any lawyer who is a subject of the examination or inves-
tigation.

The Director may permit a lawyer to represent a witness in
those situations deseribed in subsections (B)(1) through (BY{4)
gbeve upon a showing that such representation should be per-
mitted in the interest of justice and will not obstruct the gxam-
ination or investigation. If a lawyer is not permitted to
represent a witness under this-subsection (B), that lawyer’s
partmers or associates of kis the lawver's law firm are also pre-
cluded from representing the witness.

€D All formal interviews may be recorded by the Division either

mechanically or by a eestified shorthand reporter employed by
the Division. No other recording of the formal interview will
be permiited, except summary note taking witk-be-aHowed,

B:E. Unless permitted in the discretion of the Division, no witnass

or fJawver the-eounsed accompanying aay such witness shall be
permitied to be present during the formal interview of any
other witness testifying in a nonpublic ¢xamination or investi-
gation. No person not employed by the Commission or the
Attorney General shall be present during a formal interview
except that the Division may authorize members of law
enforcement andwor other state, federal, or selfregulatory
agencies to be present during such formal interview.

E:F. The Division may exclude from en g formal interview any per-

son previously permitted to attend the formal interview,
including eeunsel a lawyer, whose conduct is dilatory,
obstructionist, or contumacious. In addition, the members of
the staff of the Division conducting the formal interview may
report the conduct to the Director for appropriate action. The
Director may thereupon take such further action as thecircum-
stances may warrant, including, but not limited to, exclusion
from further participation in the examination or investigation.

¥:G. A person who has submitted documentary evidence or testi-

mony in connection with a formal interview shall be entitied,
upon written request, and upon proper identification, to inspect
the witness’ own testimony on a date to be set by the Director.
The Director may delay the inspection of the record until the
conclusion of the gxamination or investigation if in kds the
Director's discretion e the Director determines that earlier
inspection may obstruct or delay the_examination or investiga-
tion.

&:H.In connection with an examination or investigation, the Direc-

L
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tor may delegate authority to members of the staff to adminis-
ter oaths and affirmations, sign subpoenas, take evidence and
receive books, papers, contracts, agreements, or other docu~
ments, records, or information, whether filed or kept in origi-
nal or copied form or electrenically stored or recorded.

During 2 formal interview. a witness shall not knowingly
make anv untrue statements of material fact or omit to state
any material facts necessary in order to make the statements
made, in light of the circumstances under which they were
made, not misleading.

R14-4-306. Notice of an Opportunity for a Hearing and
Notice of 2 Hearing
A, The Commission may issue a notice of an opportunity for a

R14-4-307,

A,

R14-4-308,

A.

hearing or a notice of a hearing to determine whether to issue a

cease-and-desist order, order of rescission, restitution. or pen-
alties, or other order &% authorized pursuant to the provisions

of AReS--4-2032¢1) the Securities Act or the IM Act.

A Netiees notice of an opportunity for a hearing and a notice
ofa heanng shall be served bx any method gerrmttcd in R14-

statatery-agent-ofrecord~Fhe A notice of an oppmtumty for a
hearing shall set forth that the 1 respondent will be afforded a
hearing upon request to Peeleet docket Sentrel control of the
Commission if the request is made in writing within 10 days
afier receipt of the notice by the respondent.

When a respondent requests a hearing pursuant to 2 notice of
an onportunity for a hearing in accordance with the provisions
of this rule, the Commission shall set a date, time, and place
for the hearing and shall forthwith notify the respondent. The
date set for the hearing shall be within 30 days, but not earlier
than 15 days after the written request for hearing has been

made, unless otherwise provided by law, stipulated by the par-
ties. or ordered by the Commission agseedte-by-both-the-Com-

‘Temporary Cease-and-desist Orders

When the Division determines that the public interest will be
harmed by delay in issuing an order to cease-and-desist, the
Division may, with the consent of the Commission, issue a
temporary cease-and-desist order which will be in effect for
120 days or until vacated, modified, or made permanent in
accordance with this rule, whichever comes first,
Fhe-Commission-sheil-gervea temperary Temporary cease-
and-desist orders_shall be served pursuant to sste the provi-
sions of R14-4-304.

The temporary ceasc-and-desist order shall set forth that the
respondent will be afforded a hearing upon request to docket
control of the Commission if the request is filed in writing
within 20 days of service of the temporary ceage-and.desist
order, If a request for a hearing is not filed within 20 days, the
Commission may, by written findings of fact and conclusions
of law, vacate, modify, or make permanent the temporary
cease-and-desist order.

‘When a respondent requests a hearing in accordance with the
provisions of this rule, the Commission shall set a date, time, -
and place for the hearing and shall forthwith notify the respon- -
dent. The date set for the hearing shall be within 15 days, but .
not earlier than 5 days, after the written request for hearing has -
been filed, uniess otherwise provided by law. stipulated by the =~

games, or ordered by the Commission sgreed-to-by-both-the
The Commission may, after . -

such hearing, by written findings of fact and conclusions of .
law, vacate, modify, or make permanent the temporary cease-

and-desist order.

Rescission and Restitution

Where there has been a seeurities-heve-been-sold-in- violation . -
of the Securities Act or the IM Act this-Chaptes, or any rule or ',
order of the Commission, the personfs} or persons responsible. - -
for the violation may be required pursuant to the Securities Act "

or the IM Act A-R-S—§44-2632(H to make rescission and/or .
restitution a sprovzded herein. inthe-followingmunners 0 000

B.}: Where a rescission offer is ordered by the Commission,

Page 700

Le. The following materials must be filed with and receive -
prior approval from the Director before distribution to th
purchasers:
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at A written offer to repurchase stating in reasonable
detail the facts out of which liability arose and, in
the event of a violation of A.R.S. §§44-1991, er 44-
1992, or 44-3241, the correct, true, or omitted facts.

i. An offer to repurchase the security shall include an
offer of;

i eash Cash {or if the Cominission determines it
is in the p1 public interest, other property) egual to

the fair market value of the consideration paid
(determnined as of the date such payment was
originally paid by the buver)_or such lesser
amount as shall be ordered by the Commission
(if it determines that it is in the public interest
to_order such lesser amount): together with

ii, Such amount or rate of interest_as shall be
ardered by the Commission-ep-seeh-arveunt for
the peried from the date of purchase payment to
the date of repayment; fess

iii. The amount of anv vrincipal. interest. or other
distributions received on the security for the
period from the date of purchase pavment to the
date of repaymentysueh interestto-be-compuied
si-the-tegabratedess-the-brount-of-any-iReome

c.#it. The offer to repurchase shall be accompanied by a
prospectus and other documents making full written
disclosure about the financial and business condition
of the issuer and the financial and business risks
associated with the retention of the securities, and
contain any such further information as the Commis-
sion may require.

div. The offer to repurchase shall state that such offer
may be accepted by the purchaser at any time within
a specified period of not less than 30 days after the
date of receipt thereof unless a shorter period of time
ig ordered by the Commission.

2. The offer and any other materials required to be presented

to the purchaser shall be made within 2 period specified
by the Commission.

3.e. Financial staternents prepared in accordance with R14-4-
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120, ARS. § 44-3159, or other appropriate documenta-

tion as_requested by the Director or the Commission
shall be provided to the Director. The financial state-

tnents or documentation shall demonstrate that the person
or persons funding the rescission offer &as have adequate
funds to pay the amount ordered pursuant to subsection
(B)(1)(b) to all purchasers of the securities who_are eligj-
ble may-eheese to accept the rescission offers-tegethes

ti-above—teso-the—ameotsi-of—airy~procceds—received
direetly-from-the-issues. The funding of the rescission

offer may be provided by the seller, issuer, or other third
party.

. The Commission may order that funds be deposited in

escrow as the Commission deems necessary.

. When the rescission offer has been completed and the

appropriate funds paid, the person funding the rescission
offer must verify to the Director that the rescission offer
was made in accordance with this rule. The verification

may be performed by an independent third party, such as

an accountant or escrow agent, and by providing the per-

tinent records documenting the rescission offer to the

Director. The following information must be included

unless otherwise ordered by the Commission:

at Names, addresses, and telephone numbers—pnd
amount of seeurities-hetd-by all sueh securities hold-
ers of the issuery who hasd a right to receive the
rescission offer, the amount and purchase dates of

securities held bv such securities holders. and the
amount of principal. interest. or other distributions

on all securities held by such securities holders:
Names, addresses, and telephone numbers—easad

armeust of seeurities-held-by ali-sneh securities hold-
ers of the issuer who did not receive the rescission
offer and the reason why they did not receive the

rescission offer, the amount and purchase dates of
securities held by such securities holders, and the
amount of principal. interest or other distributions

on all securities held by such securities holders;
¢ Verification of receipt of the rescission offer by all

securitics holders who had a right to and did receive
the rescission offer;
d.iv. A list of securities holders who accepted the rescis-
sion offer and those who did not accept;
Verification of £t payment of principal tegether
with and interest ordered to be paid to all such secu-
rities holders who accepted the rescission offer.

bt

C.2. Where restitution is ordered by the Commission,

1a.

The amount payable as damages to each purchaser shall
include the amount computed under peragraph-{iy-sab-
paragraph—(a—subdiviston-(i-ef-tris—mder subsection
BYQ)(b) less the amount of any ineesme-gale proceeds
received on disposal of the security if it was sold at any
time by the purchaser,

2.%. Financial statements prepared in accordance with R14-4-

120, ARS. § 44-3159. or other appropriate documenta-
tion as_requested by the Director or the Commission,
shall be provided to the Director. The financial state-
ments or documentation shall demonstrate that the persen
paying restitution has adequate funds to pay all purchas-
ers the amount computed in-paregreph-(Ry-subparagraph
&7 subsection (C)(1) efthisrule.

. The Cominission may order that funds be deposited in

escrow as the Commission deems necessary.

4.4. The Commission may order the respondent to provide the
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following information to the divisten Division:

at. Names, addresses, and telephone numbers of all
securitics purchasers ef-sueh-seeurities who had a
right to receive restitution under the Commission’s
grder; amount and purchase dates of securities pur-

chased by such purchasers; fair market value and
dates of ke any non-cash consideration received by

respondent from each purchaser of such securities;
and any payment of #eese principal. interest or
any other distribution on such security.

b.#t. Verification of fill-payment of principal tesethes
with and interest ordered to be paid to all such pur-
chasers.
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