Arizona Administrative Register
Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which
have appeared in the Register st as proposed rules and have been through the formal rulemaking process including approval by
the Governor’s Regulatory Review Council. The Secretary of State shail publish the notice along with the Preamble and the full
text in the next available issue of the drizona ddministrative Register after the final rules have been submitted for filing and publi-

cation.
NOTICE OF FINAL RULEMAKING
TITLE 18. ENVIRONMENTAL QUALITY
CHAPTER 10. WASTEWATER MANAGEMENT AUTHORITY OF ARIZONA
EREAMBLE
1. Sections Affected Rulemaking Action
R18-10-101 Amend
R18-10-102 Amend
R18-10-103 Amend
RI18-10-104 Amend
R18-10-108 Amend
R18-10-106 Amend
R18-10-107 Amend
R18-1G-108 Amend
R18-10-10% Amend
Ri8-10-110 Amend
R18-10-111 Amend
R18-10-112 Amend
R18-10-113 Amend
R18-10-114 Amend

2. The specific autherity for the ralemaking, including both the authorizing statute (general) and the statutes the rules are
implementing {specific):

Authorizing statute: A RS, § 49-373
Implementing statute: A.R.S. § 49-373

3.  The effective date for the rules:
May 23, 1996

4. A list of all previous notices that appearing in the Register addressing the‘ﬁnai rule:

Naotice of Relemaking Docket Opening:
1 A.AR. 1068, July 14, 1995

Notice of Proposed Rulemaking:
1 A.AR.1916, October 20, 1995

5. The name and address of agency personpel with whom persons may communicate regarding the rule:

Primary Contact:
Name: Lynn A. Keeling, Rules Specialist
Address: Department of Environmental Quality
3033 North Central Avenue, Room 844A
Phoenix, Arizona 85012
Telephone: (602) 2072223
Fax: 602-207-2251
Secandary Contact:
Name: Martha L. Seaman, Manager, Rule Development Section
Address: Department of Environmental Quality

3033 North Central Avenue, Room 831
Phoenix, Arizona 83012
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Telephone: {602) 207-2222
Fax: (602) 207-2251

6. An explanation of the rule including the agency's reasons for inHiating the rule:
These rules provide procedures that outline the requirements for financing wastewater treatment and nonpoint source facilities pur-
suant to the Clean Water Act (CWA) and A R.S. Title 49. These rules include information about how the priority list is created for
awarding financial assistance, and the procedure for administering the wastewater treatment revolving fund.

These rules were originally written to describe the procedure for awarding construction grants. In 1987, Congress concluded that
grants were less efficient than loans. Congress has given grant money to the states which is to be used for loans to wastewater
treatment and ronpoint source facilities which are types of pollution control facilities. Statutory changes were made during the
1994-1995 iegislative session. Currently, the rules are not an accurate depiction of the financial arrangement with the Wastewater

Management Authority (Authority) for financing pollution control facilities primarily because there have been changes in the
Clean Water Act.

Pursuant to A.R.8. § 49-373, the powers of the Authority through its Board include:
1. Issuing negotiable wastewater treatment bonds.
Loaning money o provide financial assistance,

Guarantesing debt obligations.

2

3

4, Applying for and accepting grants from the United States government,

5. Entering into capitalization grant agreements with the United States Environmental Protection Agency (EPA).
6

Adopting rules governing the application for and awarding of wastewater treatment facility and nonpoint source project
financial assistance.

These rules have been amended to exclude construction grant language, and include the procedure that a wastewater treatment
facility or a nonpoint source should foliow to obtain financial assistance from the Board. Therefore, the goal of this rulemaking is
to modify the rules found in 18 A.A.C. 10, Article 1 to conform with the cusrent federal mandates for administering loans, to sim-
plify the application process, 1o remove construction grant language, and make the priority list more equitable.

The Authority was created to help finance construction of pollution control devices such as wastewater treatment facilities and
ronpoint sources. However, the current ruies contain many out-of-date requirements, and requirements that favor large municipai-
ities. As a result, the requirements impede the application and firancial award process.

Some sections are duplicative of information found in the Clean Water Act. For example, all wastewater treatment facilities and
nonpoint sources must comply with the Clean Water Actand A R S. Title 49; therefore, it is not necessary to repeat the elements of
the requirements in this rule.

The current rules require the applicant to provide more information than may be needed by the Board to evaluate financial capabil-
ity (see R18-10-107). Arizona Department of Environmental Quality (ADEQ) has a dedicated resource called the State Revolving
Fund Coordinator, who works with applicants to simplify the information-gathering and provide financial options to the applicant.
ADEQ has environmental engineers who evaluate the environmental impacts and grant the appropriate permits. Therefore, detail
about the environmental impacts and the permit process are not necessary in this rule.

Language within the rule that was inaccurate or ingquitable has been amended. The financial capability was originally based upon
population, which favored awarding financial assistance to large communities rather than small communities. This inequity has
been removed by excluding population as a factor for priority list ranking. The federat requirements found in R18-10-110 are
duplicative of the Clean Water Act (CWA) in some areas, and incorrect in others,

The carrent rule does not reflect the financial assistance service the Board provides. The Board is supposed to financially assist
facilities with original loans instead of refinancing. The loan is to be used for pollution control, to properly size and design poliu-
tion control facilities, and to prevent noncompliance with the pollution prevention laws and rules. This ralemaking removes out-
of-date requirements, simplifies the loan application process, and removes duplicative language which is repeated in the CWA.

To promote use of the fund, the Board needs to make these rules simple and consistent with federal and state faw, This is the pri{ ) '
mary reason for this rulemaking.

The process for the funding from the Board currently is as follows: The Board receives grant monies from the EPA, monies a?prcr RS
priated from the Legislature (referred to as the state match), monies from issuing bonds, monies for repayment of bonds, and inter-

est from investment of money that is collateral for the bonds. This sum of money is referred to as the "fund" in the preamble and
the rule. i

The Board currently issues bonds using the grant money from the EPA as collateral to secure bonds. The Roard then invests the
EPA grant money, and uses the interest to help retire the debt and pay for administering the fund. The benefit of the secured bond-
is a lower interest rate to the applicant. Most bonds are issued with a 20-year repayment and are managed by a guaranteed invest-
ment contract, Additionally, the secured bond means a lower rate for the bond which generally results in a savings on the monthly
rate assessed to the users of the wastewater treatment facility or the nonpoint source, Con i

This financial assistance program is 1 of a number of available financing options. There are other financial 'assi'star_lgi::qpijf"_gif@_s '

June 14, 1996 Page 3147 Volume 2, Iss




Arizona Administrative Register
Notices of Final Rulemaking

which potential borrowers may use, for ¢xample, the U.S. Farmers Home Administration and block grants from the U.S. Housing
and Urban Development. To assure that the fund is used, the Board needs to modify the rule to make the procedures comparable to
the other financial assistance programs.

The Board is interested in promoting pollution control, therefore the financing is based on a facility's readiness to proceed. There
are currently over 200 projects in Arizona that are financed by the fund. Approximately 1,000 facilities have been identified with a
need for financiai assistance.

The specific changes to the definition Section are as follows:
L. The "clerk" was amended to identify it as 2 member of the Board of the Wastewater Management Authority of Arizona,
2. The definition of "board" is included to clarify the board's role with respect to the Authority,
3. The definition of "Governmental unit” is included for clarity,
4

Intended use plan” was amended because it is no longer required to describe how the uses of the project support the
goals of the fund. )

Regulatory authority" has been modified to add the word "city" to ensure that city health departments are included.
6. "State match" was amended to expressly state its portion of the fund.

gl

7. "Treatment works" was amended to remove the "most economical cost” because it is such a subjective variable, it cannot
be evaluated in an equitable manner.

8. "User charge" was amended because the ad valorem tax is construction grant language. Ad valorem tex is not found in
the federal regulation, therefore it is not a part of this program.

9. The following terms are no longer used in the rule:
"force account work”
"inflow"
"minor”
"useful life"
"value engineering”

10. All other changes are believed to be seif-explanatory.

The changes to the Types of Financial Assistance Available are as follows:
1. R18-10-102 contains the types of financial assistance which are modified for clarity and grammatica) puUrposes.

2. The 2 primary sources for water pollution controls are wastewater treatment facilities and nonpoint sources, The lan-
guage in R18-10-103(A)(2) is modified to reflect this,

3. The language deleted in R18-10-103(B)(1) is redundant,

4. The changes in R1 8-10-103(B3(3) and (4) are to clarify the distribution of payments. Pre-construction payments are the
only approved payments allowed until the environmental review is completed by ADEQ and all permits are obtained.

3. RI18-1G-103(C)(1) is deleted to clarify that only 1 priority list is created. The list will include both wastewater treatment
facilities and nonpoint sources. The remaining changes to subsection (C) were done for gramrnatical purposes.

6. RI18-10-103(D)(1) has been amended to correct passive voice, R18-10-103(D)(2) and (3) were deleted because (2) is
explained in the priority list therefore this is redundant and (3) is a restriction that has no basis in law.

7. RIB-10-104(A) changes the fiscal year from federal to state to accommodate accounting for disbursement of funds. R18-
10-103(C) was amended to show that each project is treated independently. The citations to sections ofthe CWA in R18-
10-103(D) were deleted because they are renumbered frequently. R18-10-103(G) was amended to clarify that each con-
dition could trigger a modification to the priority list,

8 RIS-10-104(H)(2) is added to expressly state that lack of financial need is 2 reason to rémove a project from the priority
list.

9. RI8-10-105 has been modified to conform cross references and to clarify language.

10. RI18-10-106(C) has been modified to remove the variable "population affected” from the priority list ranking algorithm,
Inclusion of the variable "population affected” caused a higher ranking to be assigned to the largest facilities, This rank-
ing was not equitable because a small political subdivision could never qualify for financial assistance because of its
population. The Board considered changing the variable "population affected” to favor the smaller communities who

generally have the greater need for financial assistance, but uitimately decided that this vatiable should have no bearing
on financial assistance.
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12.

13.
14.
15.

16.

17.
. R18-10-114 has been modified for conformity.

authority of a political subdivision of this state:
Not applicable.

Notices of Final Rulemaking

The legislative intent for the ranking criteria is to favor the facilities that need construction or refurbishing over the facil-
ities that are constructed and merely want to refinance their debt. Therefore the financial capability criteria is structured
to reflect a ranking for construction projects higher than refinancing (see R18-10-106(G)). The deletion found in R18-
10-106(E)(3)(a) is because completion of the facility plan is no longer required by federal law,

"Project Schedule” was removed from the priority list ranking primarily because this is already a part of readiness to pro-
ceed, therefore, the priority list ranking does not need to duplicate this element. "Operation and Maintenance” was
removed from the priority list ranking because the rule only required a minimum standard be met. There are other rules
for enforcement of operation and maintenance of a pollution prevention control facility,

"Financial Capability" as a variable was added to the proposed rule and then removed in the final rule because "Afford-
ability Factor” as a variable was clearer and more understandable to applicants who participated in the changes. "Afford-
ability Factor" as a variable relates directly to the ability of the applicant to repay the bonds.

The priority list is intended to give the highest ranking to a project with some or all of the following characteristics:

Removal of nitrates and disease-carrying organisms which create a threat to an endangered species, Biochemical
Oxygen Demand or suspended solids, and pH or turbidity. The final rule removes "toxic substances or conditions
which create acute or chranic toxicity” because it is a condition that should never oceur.

If the water is either a domestic water source or discharge into a sole source for a drinking water supply, rather than
a water source incidental to human contact,

If the project reclaims, reuses, or recharges rather than a project that merely uses water without reclamation.
Ifa project was denied funding due to a lack of funds rather than an interim solution to a problem or a future project,
If the project is for construction or rehabilitation rather than refinancing a completed project.

In summary, R18-10-106 assigns the point values used for ranking a project to be funded by the Board. This final rule
amends the point values to assign more points for funding construction or rehabilitation of a project that will correct or
prevent a threat to humans or has some form of water reclamation over refinancing a completed project.

R18-10-107 has been modified to be consistent with AR.S. §§ 49-373 and 49-374. The funding that is possible by this
rule affects numerous types of projects which may be associated with numerous types of project owners. To make these
rules useful, the Board of Directors of the Authority (the Board) has found it substantially more beneficial for the appli-
cant to have the Board interview the applicant about its past fiscal history. Some of the information deleted from this
Section does not always have relevance due to the various types of community projects.

Some of the small communities in Arizona have operated on a cash basis and have never issued a bond. Therefore, the

Board prefers to provide a financial worksheet applicable to the applicant that complies with the federal loan grant
requirements.

R18-10-108 has been modified to direct the applicant to comply with appropriate federal and state law. Due to the
numerous types of water pollution control facilities, the requirements for an environmental assessment depend on the
applicable environmental laws. The propesed rule deleted this Section. During the public hearings, applicants requested
the information found in this Section be restored because it provided a helpful guidetine.

Any project found out of compliance with the laws affect the project’s priority. A project that has shown an effort to

come into compliance will be ranked higher on the priority list than a project that has not made an effort to rehabilitate ~

the facility. In fact, 2 facility that has ongoing violations and has shown no effort to come into comphance may be -0
bypassed. Therefore, the fina rule has been amended to instruct the applicant to comply with the appropriate federal reg~ "0
ulations and to A.R.S. Title 49, IR

R18-10-109 has been modified for consistency with other rule text.

R18-10-110 has been modified to omit redundancies found in the CWA.

R18-10-111 was modified to delete the requirements for approval to construct because this information was found m the :
wastewater treatment and nonpoint source facilities rules. However, after meeting with applicants, the Board was::
requested to restore the information because it was beneficial to the applicants. Therefore, all of subsection (A) has been
restored. L

R18-10-112 has been modified to include disbursement for incurred project expenses. The requirement in sub?eibfibﬁ: D)
is deleted because the costs indicated are indirect costs, and the Board will not pay for indirect costs. w :

R18-10-113 has been modified to include the state match authorized by statute.
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8. Thesummary of the economic small business, and consumer impact statement:
Pursuant to A.R.S. § 41-1055(DY(3), a rulemaking that decreases monitoring, recordkeeping, or reporting burdens on agencies,
political subdivisions, businesses, or persons is not required to prepare an economic tmpact statement. If the increased costs of

nomic, smal! business and consumer impact statement because each amendment either reduces reporting which is no longer
required by the Clean Water Act or it removes a duplicative requirement that is found in another statute or federal regulation.

Subsection R18-10-106(G) is the only new language in the rule. The additional variable called "Affordability Factor” was added to
the priority algorithm to make the priority list more equitable by favoring an applicant who can repay their debt over 1 who is less
able to repay the debt. The new variable does not impose an additional cost to the public or the Board.

The Board does not expect any implementation and enforcement costs from this rulemaking. Therefore, no increase in staff at
ADEQ will result from these rules, and no incremental cost is expected to be incurred by ADEQ to implement this rule. For these
reasons, the Board is not preparing an economic and small business and consumer impact statement for this rulemaking,

9. A description of the changes between the preposed rules, and final rules:
ISSUE: The Board recognized that the word "shall" did not need to be 2 part of the 1st subsection of R18-10-101.

ANALYSIS: The Board supports consistent ruie format.
RESPONSE: R18-10-101 is amended as noted by the underlined and striken text that follows:

In addition to the definitions prescribed in A.R.S. §8 49-101, 49-201, and 49-371, the terms of this Article, unless otherwise
specified, she#t have the following meanings;

ISSUE: The Board decided on its own initiative that the definition of "Board” ought to be included in the rule.
ANALYSIS: When reading the rule, it is helpful to understand that the Board is the entity that acts for the Authority,
RESPONSE: R18-10-101 is amended as follows:

3. "Board" means the board of directors of the authority pursuant to A R.S. § 49-371.

ISSUE: The Board decided on its own initiative that the vse of the word plan should not be used in the definition of "Intended Use
Plan."

ANALYSIS: The proper format for defining a term is to not use the term in the definition.

RESPONSE: R18-10-101 is amended as noted by the underlined and striken text that follows;
2621."Intended Use Plan" means the ples document prepared by the Board for submi

of the find pursuant to R18-10-114and “ BROH

ISSUE: The Board on its own initiative made grammatical changes in R18-10-102.

to EPA identifying the intended uses

ANALYSIS: The Section on Types of Financial Assistance Available was difficult to read due to the sentence construction. Some
of the sentences were not properly separated into subsections for clarity. Additionally, passive voice was changed to active voice,

RESPONSE: R18-10-102 is amended as noted by the underlined and striken text:
R18-10-102. Types of Financial Assistance Available

A. The Authority may use the fund only for the following ypesoi-fnmneinbaseisonee DHIDQSES:

L. Financial assistance. which includes any 1 of the following:
e e L RGeS any § ol the following:

2. Fe-makedonns Loans consistent with § 603(d)(1) of the Clean Water Act;

#b. Fe The purchase or refinance of focal debt obligations which were incurred after March 7, 1985, and if building
began after that date;

3=¢. e The guarantee or purchase of insurance for local obligations to improve credit market access or reduce interest
rates; :

i

A-geeuriy-or Security as a source of revenue-for-the-papment repayment of principal and interest on bonds issued
by the Authority provided that the net proceeds of the bonds are deposited in the fund;

Fo-guamniee Guarantees of debt obligations ef by politica! subdivisions which are issued to finance eligible
projects;

&

2. Investments to earn interest to be deposited into the fund Fo-eprerinterest; or
#3. Te-pay Payments of costs to administer the fund and the activities described in this Article;

B.  The Board shall describe projects and proposed financial assistance shatt-be-deseribed-by-the Board-in-the in its Intended Use
Plan, 8% developed snder-pursuant to R18-10-114.
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ISSUE: The Board recognized active voice is generally preferable to passive voice in regulatory drafting.
ANALYSIS: Rules are clearer when written in the active voice.
RESPONSE: R18-10-103 is amended and noted by the undertined and striken text that follows:

{AX3).The appticant shall complete or shall be in the process of completing the enviroamental review process described in
R18-10-108 for all design and construction projects, Until the environmental review process is completed. the Board
shall lirpit pavments of financial assistance shati-be-timited 10 pre-construction activity;

4, The applicant shall reeetve obtain or shall be in the process seeetwine of obtaining all applicable permits and approvals
required by federal, state, and local authorities, Untii ail applicable permits and approvals required by federal. state and
logal authorities are reeetved obtained, the Board shall limit payments of financial assistance to pre-construction activity;

5. The applicant shall ensure that the proposed design or construcnon of the project shail-be is consistent with the Certified
Water Quality Management Plan; and

6. The applicant shall ensure thet the project shatk-be is consistent with applicable requirements of Title VI of the Clean
Water Act-as-desertbed-in-RbE-+6-+16.

C. #A-An eligible political subdivision or eligible entity that has proposed a project etgiivie-uader pursuant to subsection (A)(2) of
this Section shali aiso meet all of the following requirements prior to receiving financial assistance:

2:1. The applicant shall demonstrate the financial capability under this Article,_jncluding all the following to satisfy any
financial obligation to be made with the Authority, shall identify

& ldentification of the dedicated revenue source for repayment of the financial assistancerand-sheit-demensteate
b. Demonstration of the legal authority to enter into financial agreements with the Authority; and te-develep
¢ Development of any needed construction, operation, and maintenance associated with the Nonpoint Source Pro-

gram project;

3:2.The applicant shall reeeive obtain or be in the process te-reeeive of obtaining all applicable permits and approvals
required by federal, state, and local authorities;

4:3, The applicant shall ensure that the project shathbe is consistent with the Certified Water Quality Management Plan-sad
the-Nenpeint-Souree-Program; and

8.4 The applicant shall ensure that the project shel-be is consistent with § 319 and Title VI of the Clean Water Act.

D. The Board shall provide financial assistance to eligible political subdivisions or eligible entities for proposed projects in pri-
ority orderaubjeetto-the-fellowins-provistens according to the priority list developed pursuant to R18-10-104.

4 If the Board determines that a-prejeet an applicant will not be able to proceed with a project in a manner consistent with -
the Intended Use Plan, then the Board-shall bypass that project. The Board shall replace the bypassed pregeefs—shel-}-be R
repleeed-by project with the next project er-prejeeﬁs on the Priority List in rank order that are eble ready to accept ﬁnan- SRR TR
cial assistance. The Board shall provide written notice to the applicant that the project has been bypassed. - o

ISSUE: The Board decided on its own injtiative to clarify the priority .of types of funding. The Board does not mtend for the i
Authority to be in the business of refinancing, therefore, the criteria for removal of a project from the Pnonty Last has been modx- ;
fied.

ANALYSIS: The Board found that removal of a project which has been financed from another source may not axpress!y state tha
"long-term™ indebtedness is implied. A short term indebtedness would not be refinanced by the Board, thercfore this statem t
only has meaning with the modification found below. :

RESPONSE: R18-10-104 is amended as noted in the underlined and striken text that follows:

H. After an opportunity for public comment at a public meeting, the Board may remove a project’ from the Prio 1
under any 1 of the following circumstances:

1. The project has received all financial assistance from the fund requested by the applica_nt'_; R

2. The project has been financed with lone-term indebtedness from another source;
23 The project is no longer an eligible project; or
3-4. The removal is requested by the applicant.

ISSUE: The Board recognized that active voice is generally preferred over passive voice in regulatory draﬁ'ng

ANALYSIS: Ruies are clearer when written in the active voice.
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RESPONSE: R18-10-104 and R18-10-105 are amended as noted in the underlined and striken text that follows;
A. Each year the Board shall adopt the Priority List for the fertheoming next fiscal year. exeept-that-rnev-tot-shal-not-be
reguired The Board shall not adopt a new list for years where funds are not adequate to assist any projects. The fiscal
year shall be the federab-state fiscal year-when-a-foderal-enpitatisation-srant-omathonfode et-asststaneets-provided,

B.  When the Priority List is required pursuant to subsection (A}, the Hatiee list of wastewater treatment facility projects
shalt consist of 2 parts:

1. Part 1, shel-be-a-tsting a list of those wastewater treatment facility projects where the start of construction is
planned within 5 years and that are under development or have been scheduled as part of an applicant’s capital
improvement plan. Fhis-S-vear Hating shali-beranked The Board shall rank this S-year list by priority class, priority

points, and vear; and

2. Part 2, shet-be-a-sting a list of all other wastewater treatment facility projects ranked by priority class and priority
points.

E. The Board shall hold a public meeting to receive comments on the draft Priority List. The Board shall publish a notice of
the public meeting shali-be-published in newspapers statewide at least 45 days prior to the meeting date. Copies of the
draft Priority List shall be available to the public at least 30 days prior to the meeting date,

G. The Board shell make additions or modifications to the Priority List sheth-be-mate-by-the-Board whenever any 1 of the
following conditions are met:

1. The project meets the criteria for Priority Class A specified in R18-10-105(B);

2. Funds are available to cover the cost of the project and to honor any funding commitments made to ather projects or
needed to support financial arrangements made to sell bonds for the state match; and or

3. The additions or modifications are made by the Board at 2 public meeting.
R18-10-105. Priority Classes

D. The Board may designate a project as Priority Class C if the goal of the project is to correct water quality which violates
applicable permit requirements. Swek The Board shall ensure that the violations shell-be are documented by required or
special monitoring reports which confirm that the discharge limits for a parameter were exceeded either 3 consecutive
months or any 4 months during the past year.

F. The Board may designate any a project which does not receive a designation pursuant to subsections {B} through (E) of
this Section as Priority Class E, ineluding-if eithes the profeets-are project is for future growth only or if the prejecishave

proiect has been financed from another source of long-term indebtedness. }

£ e gy H Er 5 onp 80 g >

ISSUE: The Board on its own initiative after informal consultation with the regulated community that the ranking system
rewarded those who were minimally compliant with the law in operation and maintenance and the ability to repay the debt was not
considered.

ANALYSIS: The basis for this rule is to explain the criteria for qualifying for financing for a wastewater treatment facility. The
Board believes financing rather than refinancing is more beneficial to the residents and visitors to Arizona, Therefore, the rule
should rank projects based upon their ability to repay and their greatest benefit to the public. This results in removal of the project
schedule, the operation and maintenance factors being removed and an additional factor called "Affordability Factor” be included.
The Affordability Factor grants more points to the project which is less able to raise the capital because the cost per household
exceeds 1,75% of the median household income of the community,

RESPONSE: R18-10-106{A) is amended as noted by the underlined and striken text that follows:
A. The Board shali rank projects within priority classes using priority values obtained from the following formula:
PV=VF+PA—+CW+CI+PS—F9M-&-FG§_F_
where:
PV = Priority Vaiue
VF = Violation Factor
PrreFropulation-Afiveted
CW = Classification of Waters
CI = Conservation Index
Fm-Projeet-Seheduie
OM=Operatton-and Maintenanee
FGmFinaneint-Capabii
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AF = Affordability Factor

ISSUE: The Board decided on its own initiative after consuitation with the reguiated community that the current point system for
priority list ranking criteria had points assigned for situations that should never oceur.

ANALYSIS: In R18-10-106, the point assignment was modified to establish a priority systern that awarded points to a long term
project either for construction of 2 wastewater treatment facility or for upgrading an out-of-compliance wastewater treatment facil-
ity. The violation factor for toxic substances or conditions has been eliminated because it is considered 2 critical "short-term” prob-

lem that cannot await funding. Furthermore, the Board found after inquiry that wastewater treatment facilities do not believe this
condition will cecur,

RESPONSE: R18-10-106 is amended as follows:

B. Whenever the Board determines that a project seeks to correct a violation of a water quality standard or a violation of a
condition contained in a valid water quality permit issued by a regulatory authority, the Board shall award Vialation Fag-
tor points. The Board shall use documentation requirements specified under Priority Classes B and C as contained in
R18-10-105(C) and R18-10-105(D) to assign Violation Factor points. VF points shall equal the sum of the points speci-
fied in each of the following categories up to 2 maximum of $6 30 points:

%], Nitrates, disease organisms or indicators, or conditions which create a threat to an endangered species shall receive
15 points;

3:2. Biochemical Oxygen Demand (BOD), Suspended Solids, or Phosphates shali receive 10 points; and
3. pH, Turbidity, or Temperature shal} receive 5 points, _
ISSUE: The Board recognized that the criteria used in the conservative index unintentionally penalized certain projects.

ANALYSIS: The conservative index penalized a project that did not reclaim, reuse, or recharge wastewater when it was Class A.
This was not the desired outcome of the ranking,

RESPONSE: R18-10-106(E) is amended as noted by the underlined and striken text that follows:

¥-D.The Board shall award Conservation Index points as follows:

1. 30 points if the project will replace an existing groundwater use by reclaiming, reusing, or recharging a major por-
tion of wastewater consistent with state jaw;

20 points if the project will reclaim, reuse, or recharge 2 major portion of wastewater consistent with state lIaw;

10 points if the project will productively recycle wastewater constituents or recover energy; s

> o~

0 points if the project will not reclaim. rense. or recharge wastewater and is desienated by the Board as z Class A
project: and

%3, Negative 20 points if the project will not reclaim, reuse, or recharge wastewater and is designated by the Board as a
Class B, Class C, Class D. or Class E project.

ISSUE: The Board on its own initiative after consultation with the regulated community determined that the project schedule had
no impact on the funding.

ANALYSIS: The project schedule is another way of explaining readiness to proceed, therefore this reéquirement did not need to be
stated differently in 2 separate places in the rule, The Operation and Maintenance criteria is compliance and enforcement, and this
rule is not intended to be used as a compliance and enforcement tool.

RESPONSE: R18-10-106(E} and (F) are amended as noted by the underfined and striken text that follows:
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E. TheBoard shall award Affordability Factor points up to a maximum of 10 points as follows:
L 10 points if the cost per household for prior capital improvements and the proposed project exceeds 1.75% of the
m

edian household income of the community: or

2. 5 points if the cost per household for operation. maintenance, prior capital improvements and the proposed project
&

xceeds 1.5% of the median household income of the community,

ISSUE: The Board on its own initiative added clarifying language to R18-16-107.

ANALYSIS: Due 1o the varied information that is necessary for demonstrating financial capability, the proposed rule removed the
explanation of all possible information that might be needed. The rule was then modified during public comment to list generally
what would be necessary to determine financial capability.

RESPONSE: R18-10-107 is amended as noted in the redline text bsiow.
B. When determining an applicant's financial capability, the Board shali consider the facility’s past fiscal history in a format

aporoved by the Board which is provided to the applicant. The applicant will need to provide information about the cost
of the project 1o be funded and the rate structure to i Hied-by-the-spplicant-and-may-considerihe-5o

pay for the project eestified-by-the-applicant-ane-mav-conmideihot

ISSUE: The Board on its own initiative after consultation with the regulated community found that the deletions in the Environ-

mental Review, R18-10-108 made the rule appear to no longer require the environmental review. The review is still required for
funding.

ANALYSIS: The Board always gives an applicant a packet which lists the required information for processing a loan application,
This is to ensure the applicant is knowledpeable about what is required to receive a loan from the Board. Therefore, although the
environmental review was proposed to be deleted because it was contained in the Clean Water Act, the regulated community pre-
ferred a complete set of all possible information that might be required even though the applicant would only submit information
applicable to its specific project. Additionally, the regulated community requested these rules be a complete set of information
even if it cross-references other regulations.

RESPONSE: R18-10-108 is substantially restored to its original wording. The vnderlined and striken text was proposed as
deleted, and now is not deleted. The sections restored are subsections (B) through (1) as noted by the underlined and striken text
that follows:

R18-10-108. Environmental Review

A. he If applicable, the Department shall conduct an environmental review pursuant to this Section for the design or construc-
tion of treatment works in accordance with applicable federal and state law. As art of the application process. the Authori

shall provide information on conducting an environmental review consistent with the Clean Water Act and A R.S. Title 49,
ThoDensont i espotbm s ronmetareview-complotod-prios o the clotivedate ot ot D ot

ki g OF P - Gt

i1 g

B. An applicant may request, in writing, a categorical exclusion. If the Department determines that a categorical exclusion is
warranted under this subsection, the project shall be exempted from the requirements of this Section.

1. The Department shall grant an exclusion if existing information and documents demonstrate that the praject qualifies
undet 1 of the following categories: '

a.  Any project for which the planning is directed towards rehabilitation of existing facilities, functional replacement of
equipment, or the construction of new ancillary facilities adjacent or appurtenant to existing facilities which do not
affect the degree of treatment or capacity of the existing facility;
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b.  Any project in sewered communities which is for minor upgrading and minor expansion of existing treatment
works; or .

¢ Any project in unsewered communities where on-site technologies are proposed.
2. The Department shall deny a request for exclusion if the project falis under any of the following categories:
a.  The project will create a new, or relocate an existing, discharge to surface or ground waters;

b, The project will result in substantial increases in the volume of discharge or the loading of pollutants from an exist-
ing source or from new facilities to receiving waters;

o

The project is known or expected to have a significant effect on the quality of the human environment, either indi-
vidually, cumulatively over time, or in conjunction with other federal, state, local, or private actions;

d.  The project is known or expected to directly or indirectly affect cultural resources, habitats of endangered or threat-
ened species, enviropmentally imporiant natural resource areas such as floodplains, wetlands, important farmlands,
and aquifer recharge zones; or other resource areas;

e.  The project is known or expected to cause significant public controversy; or
f. The project is known or expected not to be cost-effective,

C. If the Department determines that 2 categorical exclusion is not warranted under subsection (B) of this Section, or if no
request for an exclusion is made, the applicant shall prepare an Environmental Information Document (EID). The EID shali
be of sufficient scope to assist in the development of an environmental assessment (EA) under subsection {D) of this Section,

D. The EA may be conducted by the Department or by the applicant under the supervision of the Department and shall include
consideration of all of the following factors:

L. For the delineated planning area, the existing environmental conditions relevant either to the analysis of alternatives or
to determining the environmental impacts of the proposed project;

2. The relovant future environmental conditions of the delineated planning area, including the alternative of no action;

The purpose and need for the project in the planning area, including the existing public health or water quality problems
and their severity and extent;

4. A comparative analysis of feasible alternatives, inctuding no action, throughout the project area. The comparison shall
focus on the heneficial and adverse consequences, both direct and indirect, on the existing environment, the future envi-
ronment, and individual sensitive environmental issues that are identified by project management or through public par-
ticipation conducted under this Section. The comparison shall also include an analysis of all of the following factors:

Land use and other social parameters, including recreation and open-space considerations;

b, Consistency with population projects used to develop state implementation plans under the Clean Air Act, 42
U.8.C. 7401-7626;

¢ Cumulative impacts, including anticipated community growth within the project study area; and
d. Other anticipated public works projects,. including coordination with such projects;

5. A full range of relevant impacts of the project, including any irreversible or irretrievable commitments of resources to
the project and the relationship between local short-term uses of the environment and the maintenance and enhancement
of long-term productivity; and :

6.  Proposed structural and nonstructural measures to mitigate or eliminate adverse effects on the human and natural envi-
ronments. Among other measures, structural provisions include changes in project design, size, and location; and non-
structural provisions include staging facilities, monitoring and enforcement of envirommnental rules, and Jocal
commitments to develop and enforce land use rules.

E. Upon completion of the EA required by subsection (D) of this Section, the Department shall determine whether an environ-
mental impact statement (EIS) is necessary.

L. The Department shall prepare an EIS pursuant to subsection {F) of this Section if any of the following conditions exist:

a.  The project is known or expected to have a significant adverse effect on the quality of the human environment,
cither individually, cumulatively over time, or in conjunction with other federal, state, local, or private actions;

b The project is known or expected to directly or indirectly adversely affect recognized cultural resources, habitats of
endangered or threatened species, environmentally important natural resource areas such as floodplains, wetlands,
important farmiands, and aquifer recharge zones, or other resource areas;

¢.  The project is likely to cause significant public controversy or is known or expected not to be cost-effective; or
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d.  The project discharges into a body of water where the present protected or designated use is not being met or is
being challenged as inadequate to protect existing uses, and the discharge will not be of sufficient quality or quan-
tity to meet the requirernents of these uses.

2. If the Department determines pursuant to subsection (EX(1) that an EIS is not necessary, the Department shall issue a
finding of no significant impact (FNSI). The FNSI shall be accompanied by a finalized EA. Upon issuance of the FNSI,
the project may proceed under the other requirements of this Article,

F.  AnEIS required by subsection (E)(1) of this Section shal! be prepared as follows:
1. The Department shall 1st prepare and distribute a Notice of Intent;

2. Assoon as possible after the publication of the Notice of Intent required by subsection (F)(1), the Department shall con-
vene a meeting of affected federal, state, and local agencies, affected Indian tribes, the applicant, and other interested

parties. At the meeting, the scope of the EIS shall be determined by considering a number of factors, including all of the
following:

a.  The significant issues to be analyzed in depth in the EIS;
b.  The prefiminary range of alternatives io ba considered;

¢.  The potential cooperating agencies and information or analyses that may be needed from cooperating agencies or
other parties;

d.  The method for EIS preparation and the public participation strategy; and

¢.  The relationship between the EIS and the completion of the facility plan required under R18-10-1 10(H) and any
necessary coordination between the preparers of both documents;

3. Upon completion of the scoping process described in subsection (F}(2), the Department shall identify and evaluate alf
potentially viable alternatives to adequately address the range of issues identified in the scoping process. Additional
issues may also be addressed, or others eliminated, and the reasons documented as part of the EIS; and

4. After the analysis of issues is conducted pursuant to subsection (F)(3), the Department shall issue a draft EIS for public

comment, Following public comment pursuant to subsection (1) of this Section, the Department shall prepare a final EIS,
consisting of all of the following:

The draft EIS;

Comments received on the draft BIS;

&P

¢. A list of persons commenting on the draft EIS;

d.  The Department's responses to significant comments received;

e A determination of consistency with the Certified Water Quality Management Plan; and
. Any other information added by the Department,

G.  After a final EIS has been issued under subsection (F ) of this Section, the Department shall prepare and issue a record of deci~
sion (ROD) containing the Department's decision whether to proceed or not proceed with a project. A ROD issued with a
decision to proceed shall include mitigation measures derived from the EIS process. A ROD issued with a decision not to pro-
ceed shall preciude the project from receiving financial assistance under this Article.

H. Any project awaiting financial assistance which has z - or more year-old categorical exclusion, FNSI, or ROD under this
Section shall be subject to an environmental re-evaluation, The Department shall re-evaluate the project, environmental con-

ditions, and public views and, in writing, either reaffirm or modify its original decision. Any new information used by the
Department in making its determination shall be included.

L Public notice and participation under this Section shall be conducted as follows:

1. Ifacategorical exclusion is granted under subsection (B) of this Section, the Department shall provide public notice of
that fact by publishing the notice as a legal notice at least onee, in 1 or more newspapers of general circulation in the
county or counties concerned;

2. M a FNSI is issued under subsection (EX2) of this Section, the Department shall provide public notice pursuant to
A.AC RIB-1-401(A) that the FNSI is available for public review. The natice shall provide that comments on the FNSI
may be submitted to the Department for a period of 30 days from the date of publication of the notice. If no comments
are received, the FNST shall immediately become effective;

3. IfaXNotice of Intent is prepared and distributed under subsection (F)(1) of this Section, the Department shall publish it as
a legal notice at least once, in I or more newspapers of general circulation in the county or counties concerned;

4. Ifadraft EIS is issued under subsection (F)(4) of this Section, the Department shall provide public notice pursuant to
A.AC. R18-1-401(A) that the draft EIS is available for public review. The notice shall provide that corrments on the
draft EIS may be submitted to the Departrent for a period of 30 days from the date of publication of the notice. In addi-
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tion, if the Department determines that a project may be controversial, the notice shall provide for a general public hear-
ing to receive public comment pursuant to A.A.C. R18-1-401(B);

5. Ifthe Department reaffirms or revises a decision pursaant to subsection (H) of this Section, the Department shall provide

public notice of that fact by publishing the notice as a legal notice at east once, in 1 or more newspapers of general cir-
culation in the county or counties concerned; and

6. When public notice is required under this subsection, the Department shall also provide written notice to the applicabte
Designated Water Quality Management Planning Agency.

ISSUE: The Board on its own initiative after consultation with the regulated community determined R18-10-111, which was sub-
stantially deleted in the proposed rule should be restored. Although the information is found in the rules that regulate the construc-

tion of wastewater treatment facilities and nonpoint sources, the regulated community preferred the cross-reference within in the
nule for clarity.

ANALYSIS: A rule should be clear, concise, and understandabie. A rule should provide the reader notice of all applicable require-
ments in order to comply with the law. Therefore, the information found in this Section should be restored.

RESPONSE: R18-10-111 is amended as follows: The underlined and striken text was proposed to be deleted and is now not
deleted, and the striken text that was proposed as new language, but is being removed from the final rule.

R18-10-111. Project Construction
A.  Construction of 2 wastewater treatment facility project shall conform to all of the following requirements: efthe-Depariment-

1. The Department shall not issue an Approval to Construct to an applicant or recipient until all of the following have
occurred:

2. An on-site inspection by the Department;
b.  The development by the applicant or recipient of a sludge management use and disposal plan; and
c.  Areview of all set-back requirements by the Department.

2. Prior to awarding contracts for construction associated with the project, the applicant or recipient shall demonstrate all of
the following:

8. All easements and rights of way have heen obtained;

b.  All contracts, subagreements, and force account work are consistent with the Arizana Procurement Code, A.R.S. §§
41-2501 et seq.; and

¢.  All required approvals and permits have been obtained from the following entities:
i The Department, including the requirements contained in 18 A.AC. 9; and
ii. ~Applicable federal, state, and local authorities as related to:

(1) Leases;
(2) Zoning permits;
(3) Building permits;
(4} Flood plain approvals;
(5) Air quality permits; and
(6) Solid waste approvals.
3. During construction of wastewater treatment facilities, both of the following requirements shall be met:

a.  All work shall be conducted in compliance with the rcquiréments of 18 AAC. 9 and

b.  Construction management and inspection shall be under the direct supervision of a qualified registered professional
engineer.

4. Upon project completion, all of the following requirements shall be satisfied:
a.  The project shall receive a final inspection and obtain all certifications and approvals required by 18 A.A.C. 9;
b.  The recipient shall aceept the project in writing;
¢ Any required operation and maintenance manual shall be completed; and
d. As-built plans and specifications shall be submitted to the .Department and the recipient.

3. One year after project completion, the recipient shall certify that the wastewater treatment facility meets design specifi-
cations and ail effiuent limitations. If the recipient is unable to submit the required cestification, the recipient shail sub-
mit a corrective action plan, This plan shall describe why the wastewater treatment facility does not meet design

standards or effluent limits and what wili be done to correet the deficiency, together with a schedule for the corrective
action.
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ISSUE: The Board recognized active voice is generally preferable to passive voice in regulatory drafting.

ANALYSIS: Rules are clearer when written in the active voice.

RESPONSE: R18-10-114 is amended as noted in the underlined and striken text that follows:

A.  The Board shall publish an Intended Use Plan for each vear in which it te-entieipated anticipates that it will provide
financiai assistance w#H-be-provided for eligible projects. At a minimum the Intended Use Plan shail identify the projects
by gligible political subdivision or eligible entity. name, type of project, type of financial assistance, amount of financial
assistance, and interest rates to be charged. The Intended Use Plan shall also identify Ist use and equivalency projects.
The Intended Use Plan shall be prepared after providing for public cormment and review. When an Intended Use Plan is
to be submitted as 1 of the required documents to obtain a grant under Title VI of the Clean Water Act, the Intended Use
Plan shall inciude such additional information as required.

10. A summary of the principal comments and the agency response to them:

ISSUE: One commenter explained that the voters from his city created a corporation to handle funding of capital projects. He
requested the Board expressly change the rule to allow this voter created entity to apply and receive funds from the Authority with-

out obtaining another voter approval of the bond funds,

ANALYSIS: The applicant is required by law to obtain voter approval of financing provided by the Authority before funds can be
committed. Therefore, the Board is unable to amend the rule in response 1o this comment.

RESPONSE: No change to the rule.

All other changes were a result of informal input by the regulated community to the Board. There were no written comments.

il. Any other matters preseribed by statute that are applicable to the specific agency or fo any specific agency or fo any specific

ritle or ciass of rules:
None.

12. Iacorporations by reference and their location in the rules
Not applicable

13. Whether the rule was previously adopted as an emergency rule and, if so, whether the text was changed between adoption as an

emergency and the adoption of these final rules:
Not applicable.

14. The full text of the rules follows:

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 10.WASTEWATER MANAGEMENT AUTHORITY OF ARIZONA

ARTICLE L. FINANCING WASTEWATER FACILITIES
AND NONPOINT SOURCE DISCHARGE PROGRAMS

R18-10-101. Definitions

R18-10-102. Types of Financial Assistance Available
R18-10-103. Eligibility Criteria for Financial Assistance
R18-10-104. Priority List

R18-10-105. Priority Classes

R18-10-106. Priority List Ranking Criteria .
R18-10-107. Financial Capability Criteria

R18-10-108. Environmental Review

R18-10-109. Application Process

R18-10-116. Federal Requirements

R18-10-111. Project Construction

R18-10-112. Fund Disbursements and Repayments
R18-10-113. Fund Administration

R13-10-114. Intended Use Plan and Interest Rate Determinations

ARTICLE 1. FINANCING WASTEWATER FACILITIES
AND NONPOINT SOURCE DISCHARGE PROGRAMS

R18-16-101. Definitions

In addition to the definitions prescribed in AR.S. §§ 49-101, 49-
201, and 49-371, the terms of this Article, unless otherwise speci-
fied, shait have the following meanings:

1. "Applicant" means any governmental unit, peitient-oube
diviston-or-any—emtity identified in the Nonpoint Source
Program, that is secking financial assistance from the
fund pursuant to the provisions of this Article.
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7. "Clerk" means the

"Application” means a request for financial assistance
submitted to the Board, by an applicant,

“"Approval to Construct” means the written approval
issued by the Department to an applicant or recipient
indicating that project construction may begin.

"Authority” means the Wastewater Management Author-
ity of Arizona pursuantto AR S § 49-371

"Boatd" means the board of directors of the authority pur-
suant to ARS. § 49-371.

. "Certified Water Quality Management Plan” means a

plan prepared by the designated Water Quality Manage-
ment Planning Agency, pursuant to § 208 of the Clean
Water Act, and certified by the Governor.

Eeetion—at-the-Department Clerk of the Board of the
Wastewater Management Authority of Arizona,

"Collector” means a network of pipes or sewers used to

collect and transport wastewater to a treatment plant or
disposal system.

9. "Construction” means, for a project, any placement,

assembly, or installation of a building, structure, eguip-
ment, treatinent process, or water poilution control activ-

1ty.
#10."Design life” means the period during which a treatment

works is planned and designed to be operated.

#:11."Designated Water Quality Management Planning

Agency" means a single representative organization des-
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ignated by the Governor pursuant to § 208 of the Clean
Water Act to develop a Certified Water Quality Manage-
ment Plan for the area,

8:12."Disbursernent” means the transfer of cash from the fund
to a recipient. .

+8:13."EPA" means the United States Environmental Protec-
tion Agency and its successor.

4314."Equivalency Project" means a wastewater treatiment
facility under § 212 of the Clean Water Act constructed in
whole or in part before October 1, 1994, with funds
equaling the amount of the federal capitalization grant.

+2:15."Federal capitalization grant" means the assistance
agreement by which the EPA obligates and awards funds
ailotted to the Authority for purposes of capitalizing the
fund.

+3:16."Financial assistance” means the use of monies in the
fund for any of the purposes identified in R18-10-102.

+4:17,"Financial assistance agreement” means any agreement,
including a loan repayment agreement, that defines the
terms for financial assistance given pursuant to this Arti-
cle.

+5-18,"First Use Project” means a project identified by EPA

and the state as part of the National Municipat Policy List

for the state.

Sieiy

4%:19,"Fund” means the wastewater treatment revolving fund
established pursuant to A.R.S. § 49-374,

20. ‘Governmental unit" mesns a political subdivision or
Indian tribe that may receive financial assistance from the
Authority pursuant to AR S. § 49-373,

+5:2], "Infiltration” means water other than wastewater that
enters a sewer system, including sewer service connec-
tions and foundation drains, from the ground. through
such means as defective pipes, pipe joints, connections,

or manholes.

>

Qe:ggw._"lnte;lded Use Plan" ,means the mlas doc,ument prepéd
by the Board for submittal to EPA identifying the
intended uses of the fund pursuant to R18-10-114and

223, "Interceptor” means a sewer which is designed for I or
more of the following purposes:

a.  To intercept wastewater from a final point in a col-
lector sewer and convey such wastes directly to a
treatment facility or another interceptor;

b. To replace an existing wastewater treatment facility
and transport the wastes to an adjoining collector
sevver or interceptor sewer for conveyance to a treat-
ment plant;

c.  To transport wastewater from 1 or more runicipal
eoHeetor collectors sewers 1o another municipality
or 10 a regional plant for treatment; and

d. To intercept an existing major discharge of raw or

inadequately treated wastewater for transport
directly to another interceptor or to a treatment
plant,
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23+24."Nonpoint Source Program" means Arizona's Nonpoint
Source : Program, approved
by EPA under § 319 of the Clean Water Act for control-
ling poliution from nenpoint sources.

24:25."Priority List" means the ranking of wastewater treat-
ment facility prajects developed by the Board pursuant to
R18-10-104 and the ranking of nonpoint source projects
developed pursuant to the administration of the Nonpoint
Source Program.

#5:26."Project” means any distinguishable segment or seg-
ments of a wastewater treatment facility or the Nonpoint
Source Program which can be bid separately and for
which financial assistance is being requested or provided.

26:27."Project completion” means the date, as determined by
the Department after consultation with the applicant or
recipient, that operation of the project is initiated or is
capable of being initiated, whichever occurs Ist.

#%28."Recipient” means an applicant who has entered into 2
financial assistance agreement with the Authority.

2829 "Replacement” means obtaining and installing equip-
ment; o accessories;-or-nppurtensness which are neces-
sary during the design i i -
and operation of the treatment works to maintain the
capacity and performance for which such works were
designed and constructed,

20:30."Repulatory authority” means the Department, EPA, the
Department of Health Services, a county, city. or other
local health department, a county environmental agency,
or a sanitary district,

36:31.“State match” means the monies deposited into the fand
by-the-Authority-nsreanired-by that mav be used to meet
the requirements of § 602(b)(2) of the Clean Water Act,

84:32 "Treatment works” means any devices and systems for
the storage, treatment, recyeling, and reclamation of
municipal sewage, domestic sewage, or liquid industrial
wastes used to implement § 201 of the Clean Water Act,
O necessary to recycle or rouse water st-the-mest-ceo-
pomicat-eost over the design life of the works.

F2 Paeful-lifer iod-dusins-which-5

t4 =

33:33."User charge" means a charge levied on users of a treat-
ment works: i t

R18-10-102. Types of Financial Assistance Available
A.  The Authority may use the find esdy for the following temesof
G TP

purposes:
1. Financial assistance. which includes any 1 of the foliow-

Te-mete-toans Loans consistent with § 603¢d)(1) of
the Clean Water Act; :

&b, Fe The purchase or refinance of local debt obliga-
tions which were incurred after March 7, 1985, and
if building began after that date;

3¢, Fe The guarantee or purchase of insurance for local

obligations to improve credit market access or

reduce interest rates;

‘3?’!;%
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4d. Asseewrity-or Security as a source of revente-forthe
pemest repavment of principal and interest on
bonds issued by the Authority provided that the net
proceeds of the bonds are deposited in the fund,
g, Fo-puptantee Guarantees Gaarantees of debt obligations ef by
govemmentai units which are
issued to finance eligible projects;
€2, Investments to earn interest to be deposited into the fund
Fo-earpinterest; or
+3. Fe-pay Pavments of costs to administer the fund and the
activities described in this Article;
The Board shall describe projects and proposed financiai assis-

tance shat-be-desertbed-by-the-Beard-n-the in its Intended Use
Plan, % developed wader-pursuant to R18-10-114.

R18-10-103. Eligibility Criteriz for Financial Assistance

A.

C.
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To be eligible fer to receive financial assistance & an applicant

shail propose 2 project shat-be-preposed for either of the fol-
lowing purposes:
I

The planning, design, #né construction, or refinancing of
treatment works which are all or part of a wastewater
treatment facility owned by an-ehigible-petisieat-subdivie
sten governmentai umt, or

Water pollution controls as 1éent;ﬁcd b}; Anzona S Non-

point Source Management Plan,
A project eligible under subsection (A)(1) of this Section shall

also meet all of the following applicable requirements prior to

receiving financial assistance:

1. The project shall appear on the Priority List developed
pursuant to RE 8-10-104-&21&-&&@!&!&%?&1&&&%

Arijeterthe-Frife-Frpriority-Het-may-be-used;

2. The applicant shall demonstrate the financial capability
pursuant to R18-10- 107-ia-eatﬁﬁhanyhfnmaem+-ebhga~
Henste-be-smade-with-the-fthority,

3. The applicant shall complete or shall be in the process of
completing the envirommental review process described
in R18-10-1G8 for all design and construction projects,

Untit the envirenmental review process is completed, the

Board shall limit payments of financial assistance to pre-
construction activity:

4. The applicant shall reeetve obtain or shall be in the pro-
cess of obtaining all applicable permits and approvals
required by federal, state, and local authorities, Until all
applicable permits and approvals required by federal
state. and local authorities are obtained. the Board shall
limit pavments of financial assistance to pre-construction
activity;

5. The applicant shall ensure that the proposed design or
construction of the project skat-be ig consistent with the
Certified Water Quality Management Plan; and

6. The applicant shall ensure that the project shett-be is con-
sistent with applicable requirements of Title VI of the
Clean Water Act-as-desertbed-inRi8-+0-140.

A governmental unit that has propoesed a project elgible-under

pursuant to subsection (A)(2) of this Section shall also meet all

of the following requirements prior to receiving financial
aSS!stance

Programy;
2}, The applicant shall demonstrate the financial capability
under t}us Articlf:a mcludmg all the foliowmg t-e-saﬁsﬁy
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a. [dentification of the dedicated revenue source for
repayment of the financial assistancerand-shat-dem
oenstrate;

b. Demonstration of the legal authority to enter into
financial agreements with the Authority; and to

¢, Development of any needed construction, operation,
and maintenance associated with the Nonpoint
Source Program project;
2. The applicant shall reeetve ohtain or be in the process of
obtaining all applicable permits and approvals required
by federal, state, and local authorities;

43, The applicant shall ensure that the project shatt-be is con-
sistent with the Certified Water Quality Management
Plan-sad-the-Nonpoint-Seuree-Progrant; and

&:4. The gpplicant shall ensure that the project shat-be is con-
sistent with § 319 and Title VI of the Clean Water Act,

The Board shall provide financial assistance to eligible paiiti-

ea-subdivistons-or-chgibie-entities governmental units for pro-

rr-gubjeet—te~the-following

posed projects in priority orde
provistons: according to the priority list developed pursuant to
R18-10-104
4= If the Board determines that e~prejeet an applicant will
not be able to proceed with a project in a manner consis-
tent with the Intended Use Plan, the Board shall bypass
that project. The Board shall provide written notice to the
applicant that the project has been bypassed. The Board
shall replace the bypassed Bypessed—projeets—shah-bhe
repiaced-by p_ro]ect with the next project er-yfe_geets on
the Priority List in rank order that are-eble is ready to

accept fmancrai asswtance %e—Be&r&sh&H-pmrée—%

R18-10-104. Priority List
A. Each year the Board shall adopt the Priority List for the festh-

eoring noxt fiscal year. exeepi-thet-a-now-tot-shet-notbe
regquired “The Board shall not adopt a new list for years where
funds are not adequate to assist any projects. The fiscal year

sh&i«}-be is the feéerai-state fi scal yea:when—&-ﬁedemi—eapﬁh—

When the Pnonty Llst is required pu.rsuant to subse:ct;on (A),
the Hating list of wastewater treatment facility projects shall
consist of 2 parts:

1. Part I, shetbe-a-Hsting 2 list of those wastewater treat-
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ment facility projects where the start of construction is
planned within 5 years and that are under development or
have been scheduled as part of an applicant's capital

improvement plan. Fhi
The Board shall rank this S-vear list by priority class, pri-
ority points, and year; and

2. Partl, shed-be-atisting a list of all other wastewater treat-
ment facility prajects ranked by priority class and priority
points.

C.  Applicants, desiring placement on the Priority List, shall make

their request for placement of 1 or more proposed proiects on
or before a date specified by the Board. When requesting

placement on the Pricrity List, an applicant shall submit altof

the following information:

L. A brief description of the project indicating category of
need, such as secondary treatment, advanced treatment,
ar collection system;

2. A brief description of the water quality or public health
probiem to be addressed by the project;

3. [Estimated costs associated with the project, including
applicable planning, design, and construction; and

4. A project scheduie.

The Board shal! prepate a draft Pricrity List. In developing a

draft Priority List, the Board shall consider all requests sub-

mitted under subsection (C) of this Section, all requests made
by regulatory authorities, all plans prepared pursuant to &

$-208. - the Clean Water Act; and the
most recently adopted Priority List,

The Board shall hold a public meeting to receive comments on

the draft Priority List. The Board shall publish a notice of the

public meeting shafi-be-published in newspapers statewide at
least 45 days prior to the meeting date~Cepies and make cop-
ies of the draft Priority List shub-be available to the public at

least 30 days prior to the meeting date. .

The Board shall consider all comments subrnitted in writing

prior to the meeting, given orally at the meeting, submitted in

- writing at the meeting, or submitted subsequent to the meeting

but prior to the close of the written comment period, The
Board shall establish 2 written comment period and shall pub-
lish the date upon which the comment period closes in the
meeting notice. The Board shall also consider the criteria iden-
tified in subsection (C) of this Section. The Board shall sum-~
marize all of the comments received, prepare responses, and
adopt the Priority List to be used to adminigter the fund during
the following fiscal year.

The Board shall make additions or medifications to the Prior-

ity List shei-be-mede-by-the Board whenever any 1 of the fol-

lowing conditions are met:

1. The project meets the criteria for Priority Class A speci-
fied in R18-10-105(B);

2. Funds are available to cover the cost of the project and to
honor emy funding commitments made to other projects
or needed to support financial arrangements made to sell
bonds for the state match; and or

3. The additions or modifications are made by the Board at a
public meeting.

After an opportunity for public comment at 4 public meeting,

the Board may remove a project from the Priority List under

any 1 of the following circumstances:
1. The project has received all financial assistance
from the fund requested by the applicant;
2. Ihe project has been financed with long-term
Indebtedness from another source:

2:3. The project is no longer an eligible project; or
34, The i applicant requests
removal.
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The Board shall retain a project rivyprased-by-the-Board-pur
shetresmein on the Priority List in

its assigned priority ranking if it is bypassed pursuant to R18-
10-103(DhY.

R18-10-105. Priority Classes
A. The Board shall evaluate each wastewater treatmerlt facility

project on the Priority List and

pieeed place it into a priority class. The Board may place

major portions of a project into different priority classes. The

Board shall consider separation of a project into different pri-

ority classes when requested by the applicant or when the

Board determines that available funds are inadequate to pro-

vide assistance to projects eritical to the public health or to

water quality. The Board may re-evaluate project priority
classes eensistent-with under R18-10-104(G) when supported
by information such as facility plans

RedBt0-140660), feasibility studies, enforcement actions, and

environmental reviews conducted under R18-10-108. If the

Board determines that the problem being addressed by a

project can be corrected by proper operation and maintenance

of existing facilities, the project shalt-be is ineligible for finan-
cial assistance,

The Board may designate a project as Priority Class A if both

the following conditions thed-t :

23 exist:

L. The goal of the projest is to eliminate either:

4 An environmental nuisance as defined in A.R.S. §
49-141; or

b. A public health hazard declared by a regulatory
authority; and

2. Corrective action or mitigation measures have been initi-
ated as evidenced by 1 of the following:

& An administrative order issued by a regulatory
authority;

b. A court order or decision;

¢ Avoluntary compliance agreement with 2 regulatory
authority;

d.  The implementation of a corrective action plan by a
regulatory authority, which may include restrictions

. on copstruction, connections, or development; or

¢ A voluntary corrective action plan implemented by
the applicant and evidenced by restrictions or mora-
toriums.

The Board may designate a project as Priority Class B if the

goal of the project is to eliminate a violation of water quality

standards documented by official reports, data, or findings of a

regulatory authority and corrective action or mitigation mea-

sures have been initiated as evidenced by 1 of the following:

1. Anadministrative order issued by a regulatory authority;

2. A court order or decision;

3. A voluntary compliance agreement with a regulatory
authority;

4. The implementation of a corrective action plan by a regu-
latory authority, which may include restrictions on con-
struction, connections, or development; or

5. A voluntary corrective action plan implemented by the
applicant and evidenced by restrictions or moratoriums.

The Board may designate a project as Priority Class C if the
goal of the project is to correct water quality which violates
applicable permit requirements. Sueh The Board shall ensure
that the violations shattbe are documented by required or spe-
cial monitoring reports which confirm that the discharge limits
for a parameter were exceeded either 3 consecutive months or
any 4 months during the past year.

The Board may designate a project as Priority Class D if any 1

of the following conditions exists:
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1. The project will provide capacity required to serve exist-
ing needs;

2. The project is designed for wastewater reuse, to conserve
water, or to recharge wastewater; or

3. The project is necessary to remedy interceptors which are
overloaded.

The Board may designate any a project which does not receive

a designation pursuant to subsections (B) through (E) of this

Section as Priority Class E, inchuding if the preieets-are project

is for future growth only or if the project has been financed

from another source of long-term indebtedness,

R18-10-106. Priority List Ranking Criteria
A. The Board shall rank projects within priority classes using pri-

ority values obtained from the following formula;
PV = VF + PA—+ CW + CI + B5-+-OM-+ AF
where:
PV = Priority Value
VF = Violation Factor

CW = Classification of Waters
CI= Conservation Index

BSPratect-Sehedute
AF = Affordability Factor

as follows up 10 a maximum of 30 points:

1,

2,

For surface water, CW points shall be awarded for dis-

charges into a water body assigned 1 of the following

protected use classifications under RES-H-208R18-11-

101:

& 30 points for "full body contact” or "domestic water
source.” For purposes of this subsection, a project
neteeting that is not within either of those classifi-
cations may receive 30 points if the discharge is into
a water body classified as a "unigue water" undes
Beb84 303 defined in R18-11-101;

b. 20 points for "aquatic and wildlife--{cold water fish-
ery)’s

¢. 15 points for "aquatic and wildlife” that is not a cold
water fishery; or

d. 10 points for "incidental human contact”.

For groundwater, CW points shall equal:

a, 30 points for discharges into an aquifer which serves
as the sole source for a drinking water supply;

b. 20 points for discharges into an aquifer which pro-
vides part of a drinking water supply; or

¢ 10 points for discharges into an aquifer which is not
used as a drinking water supply.

¥:D. The Board shall award Conservation Index points as follows:

: . 1. 30 points if the project will replace an existi dwa-
Whenever the Board determines that a project seeks to correct ter ES o byireclai%ijneg‘j I:;isi:;? or :e ch:gisnlgi %;;%I: b 0?_
a violation of a water quality standard ora viogation of a condi- tion of wastewater consistent ;vith state 1aw:
tion contasne_d in & valid water quality permit issued by 2 regu- 2. 20 points if the project will reclaim, reuse, or recharge a
fatory authority, the Board shall aw‘ard onEz‘mon Factor poiats. major portion of wastewater consistent with state law:
The Board shall use documentation Tequirements specified 3. 10 points if the project will productively recycle waste-
under Priority Classes B and C as contained in R18-10-105(C) water constituients of recover energy; and
and R18-10-105(DD) to assign V;glatmn If‘acto; points. VF 4. Negasive26 0 points if the project will not reclaim, reuse,

points shall equal-the-summofthe-pointesn d-irench-ofd
fellowing-entegories be awarded as follows up to a maximum
0f 6 30 points:

+ e¥te—3abatanees—oF

rort coitveshalt ive-20-poinia:

21, Wimaves]3 points for nitrates, disease organisms or indi-
cators, or conditions which create a threat to an endan-
gered species shall-recetve-iS-points;

#2. 10 points for Biochemical Oxygen Demand (BOD), Sus-
pended Solids, or Phosphates shelb-reesive-to-points; and

43. 3 points for pH, Twrbidity, or Temperature shet-receives
poinks,

groundwater categories but not both. The most stringent pro-
tected use within each category shall be the sole determiner of
the Classification of Waters. CW points shabi-be are awarded

or recharge wastewater,
[ aaend-akin PTOTRTORS 1 § P

Weaiii g gy gaigs. 3
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E. The Board ;i_lgil award Affordability Factor points up to a

maximum of 10 points as follows:

1. 10 _points if the cost per household for prior capital
improvements and the proposed project exceeds 1.75% of
the median household income of the Community: or

3 points if the cost per household for operation. mainte-

nance, nrior capital improvements and the proposed

-—--a..ﬂm__..ﬁ___.a__w___._________’_g__gm
proiect exceeds 1.5% of the median household income of
the community.

R18-10-107. Financial Capability Criteria
A.  The applicant shall obtain Board approval of its financial capan

bility, using a format provided by the Authority, as part of the
priorte-submisston-efarrapplication process.

When determining an applicant's financial capability, the
Board shall consider the faeititys applicant's past fiscal history
in a format approved by the Board which is provided to the

2.

B.

applicant. The anplicant shall provide information about the
cost of the project to be funded and the rate stracture to pay for Rl
the project eestified-bp-the-applicant-and-mny-congidenthefo A,

fowing-eriteria:

2
3
jatiena:
e Sigtes-the-avesage-pmd-penledatbarstem-fowsdor €.
the-priord-yenrs: D.
& Lisie-thensess-ofthe-gystenrwith-gronter-than%4-0f K.
the-gystenye-aniesorreventes F.
e Deseribesthe-sysiem's-currentrate-stracturey G.
1
R
A.
B.
C.
o
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8-10-108. Environmental Review
Fhe If applicable, the Department shall conduct an environ-
mental review pursuant to this Section for the design or con-
struction of treatment works in accordance with applicable
federal and state law. As part of the appiication process. the
Authority shall provide information on conducting an enviromn-
mental review consistent with the Clean Water Act and A R.S.
Title 49. The D onamtartri-rn - ceni-armors SRR MoV

i

warranted under this subsection, the project

is exempt from the requirement of this Section.
No change,

No change.

No change.

No change.

No change,

No change.

No change.

18-16-109. Application Process

Governmental units shail apply to the
Board for each type of financial assistance on forms provided
by the Board. Applications shall be made at times specified by
the Board in special mailings or in the Intended Use Plan,
The Board shall determine when an application is complete
and correct. In making sweh the determination, the Board shall
consider the application form and supporting documents

if they comunly with R18-10-
103,

After a determination has been made that an application is
complete and correct under pursuant to subsection (B) of this
Section, the Authority may enter into a financial assistance
agreement with the applicant. The Authority shall enter into
financial assistance agreements consistent with the Priority
List and the availability of money in the fund.
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R18-10-110. Federal Requirements
A. The Board shall identify Federal requirements applicable to

each project pursuant to the Clean Water Act.

O a g v Y- Dre

posal: ’
2B, The If applicabie, the applicant shall design a uger charge sys-
tem shet-be-destgred to produce adequate revenues required

for operation and maintenance, including replacement. # The
user charge system shall provide that eseh a user whieh-dia-
ekarges discharging pollutants that cause an increase in the
cost of managing the effluent or sludge from the treatment

Volume 2, Issue #24 Page 3164

works shall pay proportionately

for sueh the

rasea-a

increased cost.

#  An applicant's user charge system, based on actual

or estimated use of wastewater treatment services,
shall provide that each user or user class pays its
proportionate share of operation and maintenance,
including replacement costs of treatment works
within the applicant's service area, based on the
user's propottionate contribution to the total waste-
water loading from all users or user classes.

HA1 33 +. e
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temm-based-orrad-vaiorem-tanes:

£C. After eompletion-of-building a project js completed, the gov-
grmmental unit shall use revenue from the project, including
the sale of sludges, gases, liquids, crops, or revenue from
leases, sheuld-be-used to offset the costs of operation and
maintenance. The appleent governmental unit shall propor-
tionately reduce alf user charges.

#D. One or more municipal legislative enactments or other appro-
priate authority shall incorporate the user charge system, If the
project accepts wastewater from other municipalities, the sub-
scribers receiving waste freatment services from the applicant
shall adopt user charge systems in accordance with this Sec-
tion. These user charge systems shall also be incorporated in
appropriate municipal legislative enactments or other appro-
priate authority of all municipalities contributing wastes to the
treatment works.

h_._ Fhe--aap-ahapeam-assatorg
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+-E. The applicant shall demonstrate the legal, institutional, mana-
gerial, and financial capability to ensure adequate construc-
tion, operation, and maintenance of the teatment works
throughout the applicant’s jurisdiction. This demonstration
shail include an explanation of the roles and responsibilities of
the local governments involved, kv and the manner in which
construction, operation, and maintenance of the facilities will
be financed. The applicant shall provide a current estimate of
the cost of the facilities, and a calculation of the annual costs
per household. It shall alse include a written certification
signed by the applicant that the applicant has both analyzed the
costs and financial impacts of the proposed facilities and has
the capability to finance and manage their construction, opera-
tion, and maintenance in accordance with this Articleyend,

2.F. The applicant shall certify that it has not violated any fedetal,
state, or local law pertaining to fraud, bribery, graft, kick-
backs, collusion, conflict of interest, or other unlawful or cor-
rupt practice relating to or in connection with facilities
planning or design work on a wastewater treatment facility
project,

(3. First use and equivalency projects shall comply with the provi-
sions of the Civil Rights Act of 1964, P.L. 88-352, and all
other applicable federal laws.

R18-10-111. Project Construction
A. Construction of a wastewater treatment facility project shall
conform to all of the following requirements:

I.  The Department shall not issue an Approval to Construct
to an applicant or recipient until 21l of the following have
occuured:

4. Anon-site inspection by the Department;
b.  The development by the applicant or recipient of a
sludge management use and disposal plan; and
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c.  Areview of all set-back requirements by the Depart-
ment.

2. Prior to awarding contracts for construction associated

with the project, the applicant or recipient shall demon-

strate all of the following:
a. All easements and rights-of-way have been
* obtained,

b. Al contracts, subagreements, and force account
work are consistent with the Arizona Procurement
Code, AR.S. §§ 41-2501 et seq., and

¢ All required approvals and permits have been
obtained from the following entities:

i. The Departmem including the requirements
contained in 18§ A.A.C. 9; and
ii. Applicable federal, state, and local authorities
as related to:
(1) Leases;
{2) Zoning permits;
(3) Building penmrits;
(4} Flood plain approvals;
(5) Air quality permits; and
(6) Solid waste approvals.
3.  During construction of wastewater treatment facilities,
the recinient shall beth-of-the-following-requirements
shat-be-met:

a.  Aibworcshell-be-sondueted Conduct work in com-
pliance with the requirements of 18 A.A.C. 9; and

professienat-enginees Emplov_a qualified. remis-
tered. professional engineer to_directly supervise
construction management and inspection.

4. Upon project completion, all of the following require-
ments shatl be satisfied:

a. The project shall receive 2 final inspection and
obtain all certifications and approvals required by 18
AAC Y

b.  The recipient shall accept the project in writing;

¢ Any required operation and maintenance manual
shall be completed; and

d. As-built plans and specifications shall be submitted
to the Department and the recipient.

5. One year after project completion, the recipient shall cer-
tify that the wastewater treatment facility meets design
specifications and all effluent limitations. If the recipient
is unable to submit the required certification, the recipient
shail submit a corrective action plan. This plan shall
describe why the wastewater treatment facility does not
meet design standards or effluent limits and what will be
done to correct the deficiency, together with a schedule
for the corrective actions.

B. Any-eonstuetion-assoetated-yrith The rec;gxent shall construct
a Nonpeint Source Pregrasy project shath-be in a manner con-
sistent with the plan which is the basis of the project or as
specified in the financial assistance agreement. In addition, the
applicant or recipient shall obtain all necessary approvals and
permits for any construction requiring approvals and permits

R18-10-112. Fund Disbursements and Repayments

A. The Authority shal] ensure that disbursements from the fund
shatl-be-in-aeeordanee are consistent with the financial assis-

tance agrecment and incurred projec gro;ect exgenses w%teh-ﬂt—-e,

wk-pregress—ené—mameé—expeme:
B. The Authority shall charge a late paymentte fee for any loan
repayment 30 days past the due date and every 30 days there-
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after. The Authority shall refer any loan repayment over 90
days past due to the Office of the Attorney General for appro-
priate action pursuant to A.R.S. § 49-375(]).

C. The recipient shall maintain a project account in accordance
with generally accepted government' accounting standards.
After reasonable notice by the Board or EPA, the recipient
shall make available any project records reasonzbly required

recipient shall deposit these payments shat-be-depesited in an
account separate from the fund and shall be-used use them for

the payment of the reasonable costs of administering the fund
in excess of the 4% limitation described in subsection {A) of

this Section. The recipient may also use the payments as g
state match.

to determine compliance with the provisions of this Article R18-10-114. Intended Use Pian and Interest Rate Determina-

A,

&

R18-16-113. Fund Administration
A. The Board mey-teke-from-the—fund-may use up to 4% of all
federal capitalization grant awards to pay the reasonable costs
of both administering the fund and conducting activities under
this Article. B.
B. The Board may also require a recipient 1o pay a proportionate C.
share of the expenses of administering the fund. Sueh The

NOTICE OF PROPOSED

and Title V1 of the Clean Water Act, tions

The Board shall publish an Intended Use Plan for each year in
which jt is-amtieimated anticipates that it will provide financial
assistance wikh-be-previded for eligible projects. At a minimum
the Intended Use Plan shall identify the projects by eligible
nolitical subdivision or elieible entity, name, type of project,
type of financial assistance, amount of financial assistance,
and interest rates to be charged. The Intended Use Plan shall
also identify 1st use and equivalency projects. The [ntended
Use Plan shall be prepared after providing for public comment
and review. When an Intended Use Plan is to be submitted as 1
of the required documents to obtain a grant under Title VI of
the Clean Water Act, the Intended Use Plan shall include such
additional information as required.

No change.

No change.

RULEMAKING

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 12, DEPARTMENT OF ENVIRONMENTAL QUALITY
UNDERGROUND STORAGE TANKS

PREAMBLE
1.  Sections Affected Rulemaking Action

R18-12-101 Amend

R18-12-102 Amend

R18-12-103 Amend

R18-12-701 - New Section
R18-12-702 New Section
RI8-12-703 New Section
R18-12-704 New Section
R18-12-705 New Section
R18-12-706 New Section
R18-12-707 New Section
RI8-12-708 New Section
RI8-12-709 New Section
R18-12-710 New Section
R18-12-711 New Section
R18-12-712 " New Section
RI18-12-713 New Section
R18-12-714 New Section

2.  The specific authori

implementing (specific);

Authorizing statute: A R.S. § 49-104(B)(4)
Implementing statutes: AR.S. §§ 49-1015 and 49-1072

3.  The effective date of the rules:
May 23, 1996

including both the authorizing statute (eeneral) and the statutes the rules are

4. list of all previous notices appearing in the Register addressing the final rule:

Notice of Rulemaking Docket Opening;
1 A AR, 462, May 12, 1995
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Notice of Proposed Rulemaking:
1 ALAR, 2265, November 3, 1995

3. The name and address of agency personnel with whom persons may commugicate regarding the rulemaking:

Name: Margaret McClelland or Martha L. Seaman
Address: Department of Environmental Quality
3033 North Central Avenue
Phoenix, Arizona 85012
Telephone: (602) 207-2222
Fax: (602) 207-2251

TTD Number: (602) 207-4829

6. Anexplanation of the rule, including the agency's reasons for initiating the rule:

The Department of Environmenta] Quality (Department) has adopted R18-12-101 through R18-12-103 and R18-12-701 through
R18-12-714, which establishes definitions and the requirements for the Underground Storage Tank Grant Program.

A.  Background for the Adapted Rule

In 1994, the Arizona Legistature passed House Bill (HB) 2226, which revised A.R.S. Title 49, Chapter 6, Article 4 to repeal
the provisions for a loan program and establish, in its place, a grant account. The applicable statutory sections are A.R.S. §8
49-1071 through 49-1073. The statutes provide that the Department may make & grant of a limited amount to an owner or
operator of an underground storage tank (UST) for purposes of stated corrective actions, system upgrades or closures, The

statute also provides for the Department's reasonable costs for administering the account to be reimbursed from the grant
account. ‘

The grant account is currently funded with approximately $6.8 million, made up of $5.6 million which was previously in the
loan account, plus the interest earned on that initial funding. The grant account is not a revolving fund and there is no provi-
sion for additional funds to go into the account, except for interest earned on the account balance.

The legislative purpose for establishing the grant account was to benefit small or "mom and pop" UST operations, especially
those in rural areas. The account will assist these UST owners and operators in upgrading their USTs to meet 1998 federal
tank design requirements, closing USTs which will not be upgraded, and conducting corrective actions, without incurring
considerable expense which could force the owners and operators to close down operation and abandon the tanks.

B. Section-by-Section Explanation of the Adopted Rules

RI18-12-101. Definitions: A through F
R18-12-102. Definitions: G through P
R18-12-103, Definitions: R through Z

Definitions which are applicable to the proposed rules were added to these Sections to clarify what those terms mean within the
context of the proposed rules.

R18-12-701. Allocation of Grant Account Fugds

This Section clarifies how funds in the grant account will be allocated, It also sets forth when the amount available from the fund
will be determined, how the monies in the fund will be aliocated to administrative costs, and how the amounts available will be
apportioned among local governments and those applicants which are not local governments. Currently, money in the fund is col-
lecting interest. At the end of the submission period, the Department will determine, based upon principal and the interest accrued,
the amount available for issuing grants.

R18-12-702. Eligible Projects

A.R.S, § 49-1072 establishes the projects for which the Department may make a grant from the grant account. This Section further
clarifies those projects and what statutory requirements must be met. This Section also establishes projects and activities which
may not be conducted with grant funds.

R18-12-703. Maximum Amount of Grant Per Applicant or Facility

This Section clarifies the amount available 1o each owner or operator who may have more than facility. Given the limited amount
available in the fund, and the fact that there is no provision made for any further allocations to the fund, the Department interprets
AR.S. § 49-1072 to limit the amount per owner or operator to a $100,000 tifetime cap on the amount that a particular owner or
oOperator may receive. If the owner and operator are the same persor, only lifetime cap is permitted. In the interest of equity, a
limit of $100,000 of grant funds may be used at any facility. This allows the Department to spread the limited amount of available
funds to more applicants and facilities.

R18-12-704. Grant Application Submission Period

The Section ¢larifies the time periods when applications for grant funds will be received. The time period during which the appli-
cation will be received is the submission period. The Department will determine the dates of the submission period and notice of
the dates shall appear in the Underground Storage Tank News, a Department publication, and in a public notice in the drizona
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Republic newspaper. The rule also clarifies that appiications received after the submission period shall not be considered for that
submission period. However, the applicant may reapply during any subsequent submission period. It is currently unknown whether
there will be more than submission period, The Department expects that all funds currently available in the grant account will be
used up after submission period. The grant account is not a revolving account, meaning the legislature has not made provision for
further placement of funds into the account. However, should additional funds be made available by the legislature, the rules, as
written, would allow for further submission periods.

R18-12-705. Grant Application Process

This Section describes when an application shail be submitted to the Department by an applicant and the process for receiving and
processing an application by the Department.

This Section describes the chronological order of the grant application process from submiteal of the application by the applicant to
determination by the Department of which applicants will recsive a grant. The applicant is not required to provide, initially, the
information required in R18-12-707(A)(6) through (9), which is the surety bond, insurance policy, mechanics lien and a copy of al}
contracts. These documents are not necessary prior to determination the that the applicant will accrue priority points under R18-
12-711 or R18-12-712.

R18-12-706. Grant Application Contents

This Section provides Section where all of the requirements for application contents are located. It sets forth the specific informa-
tion required regarding the applicant, the facility and the project. Among the necessary information is the information which will
be used to develop priority points to determine which applicants will receive grants, 3 cost bids to determine the amount of the
grant, and, when required, a work plan or business plan. A provision is also included for a certification by the applicant that afl
submitted information is true and complete to the best of the applicants knowledge and belief,

RI8-12-707. Work Plan

This Section sets forth the requirements for the work plan for an eligible project for which the grant funds will be used. The work
plan must include a diagram of the facility, a description of the activities necessary to complete the project, and the time table for
accomplishing those activities. Also to be included are the specifications for equipment to be installed, a surety bond and certifi-
cate of insurance or the actual policy covering the contractor's work and liability coverage,  copy of any mechanic Hens, and a
copy of all signed contracts. Where the project involves installation of corrosion protection, the engineering plan is required.
Where the project involves corrective action, the requirements of the work plan provided for in the State Assurance Fund rules
must be included. Where the project is limited to removal of a UST, the work plan must meet the requirements of 2 specified,
rationally recognized code of practice,

R18-12-708. Business Plan

This Section sets forth the requirements for the business plan which is required when the project involves UST replacement or
upgrade. The intent is to reasonably ensure that a facility which receives grant funds will be able to continue to operate for at least
3 years following the issuance of a grant. Where the projects are confined to corrective actions or UST removal without replace-
ment, a business plan is not required. The business plan must contain a description of the current operations of the facility, resumes
of the owners and managers of the applicant and facility, and a description of the projected operations of the facility. The projected
operations subsection includes requirements for projected financial statements. The Section also contains the standards for Depart-
mental review and acceptance.

R18-12-709. Review of Application

This Section provides for review of applications and contains procedures for informing the applicant of deficiencies. Where an
applicant is notified of a deficiency, the applicant is given 30 days to complete the application information. Provision is also made
for a complete application which meets the requirements of the Articie to be approved and proceed to the prioritization step, Where
an applicant fails to meet the requirements, even after the deficiency notification, and the resubmission time has lapsed, that appli-
cation will not be further considered.

R18-12-710. Feasibility Determination

This Section establishes the standards which will be used by the Department to determine the feasibility of upgrading a UST with
corrosion protection. A determination is required when the request is for either upgrade of an existing UST with corrosion protec-
tion or replacement of a UST. If the request is for replacement and the existing system can be upgraded, the amount of grant funds
will not exceed the cost of upgrading, Where the UST cannot be upgraded, the grant may be approved for the cost of replacement.
The cost of replacement is substantially more than upgrade and, with the Hmitation of $100,000 per owner or operator or facility,
may exceed the ceiling amount,

R18-12-711. Criteria for Determining Priority Points for Applicants other than Local Governments

This Section establishes the methods and standards which will be used to determine the number of pricrity ranking points for an
application from an applicant who is not a local government.

R18-12-712. Criteria for Determining Priority Points for Appiicants who are Local Governments

This Section was developed to establish the methods and standards which will be used to determine the number of priority ranking
points for an application from an applicant who is a local government.
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R18-12-713. Determination of Grants to be Issued

This Section sets forth the system the Departmént will use to determine which of the approved applicants will receive a grant
award if the cummiative amount requested in approved applications exceeds the amount available for grants for a submission
period. The Section lists the information needed to make the determination. Applications with the highest number of points will be

1st to be awarded grant funds, and where a point tie exists, the date of receipt of the complete application will be the determining
factor.

R18-12-714. Grant Issuance: Notification; Payment

This Section establishes that applicants will be notified of the results of their application for a grant, and the requirernents for pay-
ment of the grant funds to the applicant. The Section provides that payments in excess of any itemized cost on the bid will not be
made, and where all necessary information is provided and the invoice amount is not more than the cost bid, the invoice wil} be
paid. If an applicant fails to submit the necessary information within 60 days of being notified of the grant issue, the Department
will inform the applicant that 2 forfeiture of the grant funds has accurred.

7. A showing of geod cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of

authority of a local government of this state:
Not applicable.

8. The summary of the ecopomic, small business and consumer impact:

This Section summarizes the Department's final analysis on anticipated impacts of this rule. An Econormic, Small Business, and
Consumer Impact Statement (EIS) was completed by the Department. It is available from the Secretary of State and the Depart-
ment upon request.

This summary is organized as follows:

A.  Program Overview
Cost Bearers
Estimated Impacts to UST Owners or Operators
Estimated Impacts to Consultants and Contractors
Estimated Impacts to Equipment Vendors
Estimated Impacts to Surety and Insurance Businesses
Estimated Impacts to Private Persons/Consumer

Estimated Impacts to the State

@ e mm Y 0w

Estimated Impacts to Political Subdivisions

A.  Program Overview

This rute provides for grants to UST owners or operators which do not have to be re-paid to the state, The maximum grant
amount for any owner or operator is $100,000. The Department expects the average grant amount to be between $50,000 and
$100,000. If this expectation turns out to be correct, 65 to 130 applicants could receive grants. The Department concludes that
probable benefits of this rule will outweigh probabie costs.

In 1990 an excise tax was levied upon UST owners or operators at a rate of 1¢ per gallon of regulated substance (primarily
gasoline). The UST statute provided for 1/10 of this excise tax to be.credited to a loan account. These tax monies would find
this account until its balance exceeded $5.6 million. In 1994, the legislature changed the loan account to a grant account. The
Department will make these grants from monies allocated to what was formerly a loan account.

The current balance of the grant account is approximately $6.8 million. This amount includes $5.6 million from the loan
account plus accrued interest. The Department expects that the cost of administering this program to be up to 5% of the grant
fund balance.

The Department will award grants in descending order of priority points received. Priority points are based on 5 statutory cri-
teria. One important criterion is financial need. Successful applicants can use grants to undertake eligible projects as statuto-
rily provided.

The impact on employment is expected to be relatively insignificant. Existing service providers impacted by this program
should be able to handle the additional business generated. Some businesses may hire additional personnel. This program
may result in some UST facilities remaining open rather than closing. This could mean saving jobs, particularly in rural areas.
Furthetmore, this grant program is expected to have no impact on state revenues, Finally, the impact of this grant program on
the Department is 2.37 FTEs.

B. Cost Bearers

Because this is a grant program which is fuﬂy funded, there are no cost bearers, Technically, there were 2 classes of persons
that were cost bearers in the recent past, i.e., owners or operators of USTs, and consumuers of UST regulated substances. It is
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believed that the majority of the UST owners or operators passed on the 1¢ per gallon excise tax to consumers, i.e., mainly
vehicle owners or operators.

C. Estimated Impacts to UST Owners or Operators

1t is unknown how many applicants will apply for grants. Some of these applicants will be owners or operators of the 3,365
active UST facilities in Arizona, Other applicants could be owners or operators of closed facilities.

Successful applicants will benefit from the receipt of about $6.5 million in grant funds ($100,000 individual maximum).
These funds will enable them to meet 1998 federal upgrade requirements, close USTs, and take corrective actions. Without
these grants, owners or operators might not be able to afford to undertake these projects. It is anticipated that most application
costs for grant applicants will be made part of the grant awards. However, unsuccessful applicants will not recover their appli-
cation costs.

It is anticipated that some of these applicants will include rural gas stations which will not have to close their doors because
they cannot afford 10 meet the 1998 faderal upgrade requirements. This means an increased probability of having sources of
regulated substances available to consumers in rural areas. The potential also exists for maintaining real estate values on prop-
erties that will be able to undergo corrective action, This could have a positive impact to surrounding properties.

This program is designed to assist small businesses. The Department estimates that as many as 2/3 of the UST grant appli-
cants could be owners or operators of small businesses. For many of these applicants, these grants may alleviate a compliance
burden. For successful applicants it provides an avenue to come into voluntary compliance.

For the smallest of small businesses, an additional 3 priority points are available. For 2 small business to qualify for these
extra priority points, it must meet all 3 of these requitements: 1) its annual gross revenues must be less than $1 million; 2) at
least 50% of its business revenues must be generated from the operation of UST facilities; and 3} it must not own or operate
more than 2 UST facilities.

D. Estimated Impacts to Consubtants and Contractors

Consulants and contractors are expected to benefit from increased revenues as a result of contracting with owners or opera-
tors. Most of these monies will pass throngh them for equipment and other costs of doing business.

E. Estimated Impacts to Equipment Vendors

Equipment vendors also are expected to benefit from increased revenues as a result of providing UST equipment and accesso-
ries for eligible projects under this grant program. These revenues are estimated at $3,245,800. Equipment sales are estimated
at 30% of available grant funds.

F.  Estimated Impacts to Surety and Insurance Businesses

This category combines businesses that will issue surety bonds and-provide certificates of insurance naming the Department
as an insured on the policy. These businesses are expected to benefit from increased revenues. These revenues were calcu-
lated at 2.5% of grant funds ($162,300).

G. Estimated Impacts to Private Persons/Consumers

The general public is expected to benefit from the results of corrective action, UST system upgrades, and avoidance of future
damages to human health and the environment. Consumers are expected to benefit from preserved availability of UST regu-
lated substances (primarily gasoline), as wefl as maintained competition. Some facilities may be foreed to cloge if they cannot
meet 1998 federal upgrading requirements or perform corrective action. Therefore, this program could assist retail facilities to
remain open for business. This is especiaily important in rural communities.

H. Estimated Impacts to the state

The Department is expected 1o benefit from having necessary staff to administer the grant program. This will enable the
Department to process grant applications and to perform related tasks. As a resuit of successful applicants completing eligible
projects that they might not otherwise be financially able to complete, the Department may save enforcement costs from
increased corpliance by ownets or operators.

1 Estimated Impacts to Political Subdivisions.

Local governments may apply for grants under this program. Federal and state government owners or operators are excladed
from this program. UST Section data reveal 301 active local government facilities. This represents 9.3% of all active UST
facilities. The UST statute allocates funds to local governments according to their proportionate share of all UST facilities,
Therefore, approximately $617,000 will be allocated to local governments. These applicants are expected to be impacted
about the same as other UST owners or operators.

9. Adescription of the changes between the proposed rules, including supplemental notices, and final rules (if a licable):
The summary of the principal comments and the agency response to them in question #10 below, and the Concise Explanatory
Statement (CES) contain all changes made to the rules between proposal and adoption of the rule by the Department. A CES
Addendum reflects that changes were made to the final rule for purposes of clarity and consistency with rule writing style at the
request of the Governor's Regulatory Review Council. Both the CES and CES Addendum are on file at the Office of the Secretary
of State and the Department.
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10, A summary of the principal comments and the agency response fo them:
A, Changes initizted by the Department .

I RI18-12-101(7). The definition for "Consultant" was revised to encompass the full scope of activities in which a consult-
ant might engage under Article 7, and to be consistent with the definition in the rules which the Department witl pro-
posed for underground storage tank technical standards, published in the Arizona Administrative Register on February 9,

1996, as follows:

"Consultant” means a person who

Pe

rforms gnvironmental services in a advisory. investigative, or remedial capacity.

. o

2. R18-12-101(8).The definition for "Contractor” was revised to encompass the full scope of activities in which a contrac-
tor might engage under Article 7 and to be consistent with the definition in the rules which the Department has proposed
for underground storage tank technical standards as follows:

"Contractor” means a person who js required 1o obtain and hold a valid license from the Arizona Registrar of Con-
tractors which permits bidding and verformance of removal, excavation, repair, or construction services,
associated with an UST st-thefaeiliteahope-an pt-has-oceumed-where-that-wosk-t-peeomalished-aanas

3. RI18-12-101(13).The definition for "Current assets" was revised for clarity as follows:

operations or to pay current Habilities-wi

"Current assets” means assets which_can be converted to cash within 1 vear and are available to finance current

4. RI18-12-102(3).  The definition for local government has been revised to read as follows:

~Local government” means a county, city, town, school district. water and agueduct management district. irrigation
district, power district, electrical district, agricultural improvement district. drainage and flood control district. tax

levying public improvement district. local govermment public transportation system. and any political subdivision
as defined under AR_S. § 49-1001(12)."

This change was made for clarity and to be consistent with the definition which has been proposed in the rules for under-
ground storage tank technical standards being developed by the Department. The text previously read as follows:

"Local government” has the meaning given this term by Arizona. The term is generally intended to inciude: 1.) Counties.

municipatities, townships. separatelv chartered and operated special digtricts (including local povernment public transit
systems and redevelopment authorities), and independent school districts authorized as governmental bodies by state
charter or constitution: and 2.) Special districts established by counties, municipalities, townships, and other general pur-
pose governments to provide essential services,

5. RI18-12-103(6) The definition for "Tester" was revised to encompass the full scope of activities in which a tester might
engage under Article 7, and to be consistent with the definition in the rules which the Department will propose for urider-
ground storage tank technical standards as follows:

6. "Tester" means a person who performs tightness tests on underground storage tank systems, or on any portion of an
underground storage tank system including tanks, piping, or leak detection systems

6. R18-12-701(2).The reference to " Administrative fees” was changed to "Administrative expenses” to be consistent with
paragraph (1) of that Section.

i

Sttriries s

yucs

7. R18-12-702(A)(3) has been revised to add the phrase "of equal or smaller volume” after the 2nd acronym "UST",
R18-12-706(D)(7)(a} is revised to correct a typographical error. The word "and” is added before the word "whether".

9. RI8-12-706(E)(3) has been revised to add afer the word "partnerships” the phrase " limited lability companies,” to clar-
ify that the requirements of this subsection also apply to this type of entity.

10. The 2nd sentence of R18-12-708(A) is revised to add the word "is” between "UST" and " located”, which was omitted.

11. The provisions for surety bonds and insurance in R18-12-707(A)(6) and {7} are revised for clarification. Because there
are 2 obligees, subsection (6) now provides for submission of a duplicate or an original of the surety bond. Also, the
most current U.S. Department of Treasury circular has been incorporated by reference. The provisions of subsection (7)
are revised to include a limit of liability, to give more assurance that the amount recoverable under the policy would be
sufficient to cover the potential liabilities. R18-12-707(A)(6) has been revised as follows:

6. The original or duplicate of the surety bond with a penal sum in the amount of the contract which names the Department
and the applicant as obligee and the contractor as principal for each service provider on the eligible project. The surety
company issuing the bond shall be among those listed as acceptable sureties on federal bonds in Circular 570 of the U.S.
Department of the Treasury, Washington, D.C., as amended a5 of June Fuly 30+, 1995 1994, and no future editions,

incorporated by reference and on file with the Department of Environmental Quality and the Office of the Secretary of
State.
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R18-12-707(A)(7) has been revised as follows:

7. A copy of the general liability insurance policy or a certificate of insurance for the general liability insurance policy pro-
viding coverage for ef each contractor who will provide services during the completion of the eligible project. The gen-
eral liability insurance policy shall have 2 minimum limit of Hability of $1.000.000 and include coverage for pollution
liability and shall name the Department 25 am named additionst insured for any liabilities incurred in relation to the eligi-
ble project.

12. R18-12-708(A) was revised to correct a typographical error. The word "is” had been omitted and has been inserted
between "UJST" and "located”.

13. The Department realized that the ratio in R18-12-7] 1(B)(3)(a) may not work if the individual has a negative tangible net
worth. Such an individual would have a negative percentage resulting in zero priority points. Therefore, the Department
revised the rule as follows:

a. A maximum of 25 priority points may be accrued based on the ratio, expressed as a percentage, of the grant request
divided by tangible net worth. The tangible net worth shall be determined from the information submitted as
required under R18-12-706(E) through (G) and the provisions of subsections (1) and (2) of this subsection. I the
information submitted and the provisions of this subsection indicate the a licant has a negative tangible net worth,

23 priority points shall accrue. Where the indicated tanoible net worth is positive, Priesity priority points shall be

accrued as follows:

14. R18-12-T13(A) was revised to add the phrase "within 90 days following the close of the submission period,” after the
word "determine”, to clarify the time frame under which the Department wili operate,

15, In R18-12-714{D), the phrase "subsection (B)" is stricken and replaced with "subsection (BX(1)", to further clarify the
applicable requirements.

16. A special session of the Arizona Legislature held in December, 1995, passed House Rill 2001 (HB 2001). The statutory
revisions, which become effective on March 13, 1996, impacts these adopted rules. Consequently, the Department has
revised these rules to comply with the statutory revisions.

HB 2001 revised the provisions of A.R.S. § 49-1054 1o eliminate the "deductible” concept and replaced it with a "co-payment" of
10% of the total amount subject to the requirements of the State Assurance Fund program. The revision to A.R.S, § 49-1054 neces-
sitated a revision also to AR.S. § 49-1072, the implementing statutory authority for these rules. A revision to R18-12-701(A)(4),
as a result of the revisions to A.R.S. § 49-1072, now requires payment of costs for corrective actions which are " determined to be
reasonable and necessary costs but that are not covered by the department from the assurance account...”. The Department has
revised R18-12-702(A)(4) to be in compliance with the statutory authority, as follows:

4. Payment of that portion of pecessary and reasonable corrective action expenses which are not covered by the assurance

account as prescribed in A R.S._§ 49-1054. equal-te-or-tessthan-cither-of the-lovereaveraoe mbrnron din-ArR
ai-the-time-of-subtnissionThe corrective action shall meet the rquirements of AR.S. §49-1005 and the rules promul-
gated thereunder.

o =3P pywy e 3 e 1o

HB 2001 provides for grants to be made for the purpose of paying for expedited review of specified plans and reports by a contrac-
tor provided by the Department for that purpose. Because this provides for a new use of grant monies, a new subsection (6) is
added to subsection R18-12-702(A) as follows: -

& Payment for expedited review of the applicant's workplan, site characterization reports corrective action plans, monitor-
ing reports, and other information as prescribed in A.R.S. § 49-1052.

Because the deductible concept is no longer a part of the State Assurance Fund, the information set forth in subsection R18-12-
706(D)(6) of the proposed rule is no longer required. R18-12-706(D)(6) is revised to describe the information required where the
project is described under R18~12-702(A)(6) as follows:

6. Ifthe elipible project is described under R18-12-7T02(A)(6), the application shall contain the information reguired under
subsections (B), (C). and (F) through (1) of this Section and subsections (Y1), (3). and (5) of this subsection except that
the schedule of costs for expedited review of documents shall be used o determnine the amount of the prant request. The

type of document and the cost for expedited review of that document shall be shown for each document which is
included in the application. H-the-purpose-of-the-prantisto-comnd

uyEs
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Another provision of HB 2001 requires the Department to develop emergency rules to provide for pre-approval requirements
under the State Assurance Fund (SAF). The emergency rulemaking will provide substantial detail in the description of SAF work-
plan requirements. The Department will continue to use R18-12-607(B) to establish basic requirements; however, the specific lan-
guage which will appear in that subsection is unknown at this time,

17. The workplan requirements in R18-12-707(B), if the eligible project involves corrective action, referred 1o the informa-

tion required under R18-12-607(B}(1) and (2). To prevent future confusion, subsection R18-12-707(B) is revised as fol-
lows: :
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B. A work plan for a grant for an eligible project under R18-12-702(A)(4) shall consist of the information required
under R18-12-607(B¥-Hruamd-62} and the requirements of subsections (A)(6) through (A)(9) of this Section.

R18-12-713(A)(1) was revised to change the word "expense” to “expenditure”. The term "expenditure” has no relation to
whiether or not something has actually been paid. It refates only to the type of accounting system involved, With a fund
accounting system, as the Department has, use of the term "expenditure” is proper.

R18-12-714(B)(4) has been revised to change the phrase “designates the person"” to "desi gnates the name" to clarify that
only name can appear on the warrant,

B. General Comments and Responses

L

The Department received 2 comments on the manner in which input was solicited prior to the publication of these rules.
The commenters expressed concern about net having been informed of the roundtable meetings and the lack of involve-
ment of other public secior entities. The commenters also expressed concern that they had not had an opportunity to
present their own financia} needs test for the Department to consider prier to publication of the rules.

Response: While it is true that the League of Cities and Towns was the only public sector entity in attendance, Mr. Alan
McGuire of the McGuire Company was also representing the public sector perspective. Mr. McGuire is recognized in
the State of Arizona as an expert in the area of public sector financing. Additionally, Mr. Kenneth J. Sweet from the
Northern Arizona Council of Govertments and Mr. Tom Swanson from the Pima Association of Governments were
invited to participate in the roundtable on behalf of the public sector entities. Both individuals confirmed that they would
be in attendance, but, subsequently failed to attend the meeting. Therefore, the League of Arizona Cities and Towns was
not the only public sector entity invited to attend.

Further, the roundtables, which are not required by statute, were held by the agency to gain input from representatives of
affected groups early in the process. Membership had to be limited to facilitate discussion and consensus building.

With regard to submitting alternative financial need tests to the Department, the public sector representatives were given
from May 24, 1995 through August 21, 1995, to develop an acceptable alternative financial need test to the presented by
ADEQ. '

The 1st proposal from the League of Arizona Cities and Towns, delivered verbally at the 2nd roundtable on June 21,
1995, was to delete any financial need test for the public sector and simply award points based upon the other priority
classifications specified in AR.S. § 49-1072(B). The Department informed the representatives at that meeting that the
Department had no autherity to ignore a criterion set by the legislature.

A 2nd proposal was presented verbally. to the Department in a special meeting with the manager of the UST/LUST pro-
gramon July 21, 19935, That proposal ivolved the submission of a financial need statement and description of the prob-
lem instead of the use of a formula. The representatives were informed that the proposal could not be considered for 2
reasons: 1) there was no way to compare relative financial need among public sector entities; and, 2) there was no mech-
anism for the agency to verify claims presented in the statement, ‘

The representatives were then informed time was of the essence for submission of revised test, and that a revised sub-
mission was due at the Department within 30 days. The representatives were informed that the Department would incor-
porate the final alternative proposed if it was a true test of refative financial need over the spectrum of public sector
entities; if not, the Department language would be subsmitted,

The final proposal from the representatives was submitted by fax on August 21, 1995. The test used a priority points sys-
tem based on a ratio of actual UST expenditures to the total general fund budget. Hence, the more an entity had to spend
on UST activities, the more points that entity would receive. An entity without resources under the final proposal would
be unable to accrue any priority points. This proposal failed to meet the objective.

Comment: EPA Region 9 commends the Arizona Department of Environmental Quality (the Department) for taking an
inclusive approach towards development of the UST grant rules. The commenter stated, " Specifically, we recognize the
efforts made by the department to solicit the knowledge and expertise of local government administrators, UST owners
and operators, UST marketers and dealers associations, chamber of commerce and banking representatives, and State
legislators in roundtable discussions, as well as public comment in oral preceedings held in Phoenix, Tucson, and Flag-
staff. When promulgated, these rules will benefit UST owners and operators and will further the department's goal of
mecting the federal UST technical standards by 1998."

Response: The Department appreciates the comment,

Comment: The commenter asked, as a representative of a state-wide association, that the format for distribution not be
altered.

Response: The Department wil] not alter the formula at this time.

Comment: The commenter stated that it is important that ADEQ not allow monies generated for UST cleanup to be used
for any other environmental cleanups or for compliance as it is maney that is designated for this type of use.

Response: The Department can and will use the funds only as is statutorily allowed. However, the 1egislame could at
some later time determine that monies should be used for other purposes. The Department would have no control over
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such legislative decisions.
5. Comment: Timely approval of these rules is of critical importance.
Response: The Department agrees and the Department seeks to have the rules approved as soon as possible.
C. Specific Comments and Responses

1. Comment: The definition of "Applicant” is appropriate for the Grant Program; however, it will cause confusion when the
term is applied to the State Assurance Fund.

Response: The Department agrees and the definition has been revised as follows:

“Applicant" means, for the purposes of Article 7 only, an owner or operator who applies for a grant from the UST grant
account in accordance with the provisions of Article 7 of this Chapter.

2. R18-12-706

Comment: It would be a difficult for some "mom and pop" UST owners or operators to comply with the grant process
because of the necessity of the 3 firm fixed bids. Some "mom and pop” owners or operators may not be able to put
together a bid package on which a contractor could bid that would be precise enough not to really work. The commenter
suggests a 2-tiered system which would allow applicants to use all the scoring except for the scoring factor which
applies to the amount of the grant and then have those people ranked and possibly make available to them as much
$5000 for them to hire someone to put together a proper bid packet. Once a packet has been “properly put together”, the
applicant could then go on to apply for the larger grant. .

Response: The commenter is referring to the requirements of R1 8-12-706(D)(3). If the UST Grant Program was not lim-
ited to the disbursement of a fixed amount, the suggestion would be appropriate. Because of the limitation of funds and
the projected high demand, the Department must provide an efficient method of determining which applicants will
receive funds and which will not. Without a fixed amount, determined by the firm, fixed bid, this cannot be accorn-
plished. It is standard operating procedure in business to request bids and that the costs of bid preparation are a cost of
doing business (general overhead to the consultant/contractor).- The state procurement procedures include bidding for ali
contracts over $10,000 with no remuneration to the companies for costs associated with submitting bids. Accordingly,
the rule has been revised to remove the provision for payment of charges for obtaining bids. Additionally, the Depart-
ment is requesting that all 3 bids be submitted and the Department will assist the applicant in determining what really
works. The rule is revised as set forth in the response to comment 3 below.

3. Comment: Subsection R18-12-706(D)(4) is a description of the miake-up of cost bids; it fails, however, to require that all
of the bids be included with the application. without the Department having copies of the bids, a determination that the
requested amount is, in fact, the lowest cannot be made.

Response: The Department agrees. The intent was to have the copies of the 3 competing bids included with the applica-
tion. Subsections R18-12-706{D}(4) and (5) have been revised in accordance with the responses to comments made on
Section R 18-12-706 as follows:

4.  Each writter firm fixed cost bid shall be included with the application and include, for each itemized cost, a description
of the kind of work, equipment, or materials and any labor, transportation or other activities which make up the itemized
cost. Bach itemized cost shall refer to the specific item contained in the work plan which will be completed for that item-
fzed cost.

3. The total amount of costs incurred for professional services directly related to the preparation of the grant application;

o ¥ yEp R En )

R18-12-707

Comment: The commenter recommends changing the last sentence of this Section to read, "...the work plan must meet
the requirements of " & the specified, nationally recognized code of practice.” Since the rules refer to only code of prac-
tice for UST removal and disposal (that in the American Petroleum Institute Publication 1604), the preamble should
indicate just code of practice and not imply more than.

Response: This comment refers to the Section-by-Section discussion of this rule in the preamble, which is not a part of
the rule text. The text of the rule is very clear as to which publication it refers. No change to the rule is necessary.

R18-12-710

Comment: Subsection (B} includes the case where a UST cannot be upgraded with corrosion protection, and where the
application requests a grant for upgrade of the UST. The commenter stated, "Given that the rules allow the Depariment
to "...approved the amount of the estimated replacement cost of the existing UST,”" it is not clear who is responsible for
determining the estimated repiacement cost. The applicant would have stated in the grant application the estimated cost
of upgrading the UST, but not of replacing it. Will the Department estimate the replacement cost, or will it require the
applicant to do so, presumably also requiring 3 cost bids per R18-12-706(D)(3)?"

Response: The Department will still require 3 cost bids where upgrade with corrosion protection is not feasible. Where
the applicant has not submitted bids for both upgrade and replacement, the Department will estimate the replacement
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cost. This will be necessary because a delay by applicant in obtaining bids for replacement would delay, for all appli-
cants, the determination of which grants will be issued. The Departent will not award grant monies in excess of the
actual bids, but will use the estimate of replacement cost as 2 balipark figure for estimating replacement cost, until the 3
bids are received. There has been no change to the rule.

Ri18-12-711
1. Comment: Under subsections (B)(3)(2), (B)(3)(b), and (F), does "up to” mean “up to but not including"?

Response: That is correct.

- 2. Comment: The commenter stated, "Concerning subsection (D), we are pleased the Department is proposing that 25 pri-
ority points {of a total possible 105 points) may be accrued based on the threat to human health and the environment by
the presence of an active leaking UST. However, this subsection is ambiguous: it appears that priority points may be
awarded to the applicant based on the presence of a leaking UST without requiring that the grant money be spent on cor-
rective action. :

In the case of a leaking UST, the intent of the Department may be to financially assist the applicant with a removal,
replacement, or upgrade of the leaking UST, assuming that the applicant would pursue cortective action through other
financial means. Yet, if the applicant is in need of financial assistance in general, money for corrective action may not be
readily available to the applicant. The Department might find itself awarding grants for UST work, while corrective
action goes unaddressed.”

Response: The Department disagrees that the rule is ambiguous. A R.S. § 49-1072 provides for use of the grant monies
for any of the listed eligible projects. The statute does not provide for the Department to impose a project priority
scheme among those listed projects. However, R18-12-711{D) is revised as follows to clarify that priority points will
accrue under this subsection where the threat to human health and the environment is being addressed by the eligible
project:

D. Iftheeligible project is described under subsections R18-12-702(A)(4) or (6), A maximum of 25 priority points
may be accrued based on the threat to human heaith and the environment by the presence of an active eaking

underground storage tank (LUST) site at the facility which is the subject of the elizible project as follows:

3. Comment: It is possible under the proposed rules that an applicant could receive priority points for & leaking UST, while
requesting a grant for work on a different, non-leaking UST.

Response: The change made to R18-12-711(D), as discussed in comment 2 above, ensures that point accrual is refated to
the purpose of the eligible project. No further change is made to the rule,

4. Comment: The threat to human health and the environment refers only to " impacted groundwater” and does not include
the threat posed by leaking vapors. UST's holding gasoline have been known to leak vapors which can accumulate in the
soil, sewer lines and other underground utilities, and underground rooms {e.g, basements, parking garages). We wrge the
department to consider the public health risks of vapor leaks when reviewing grant applications.

Response: The Department disagrees. The rule clearly provides that if an active LUST site exists at the facility and
groundwater is impacted, 25 priority points are accrued. If there is an active LUST site at the facility which has not
impacted groundwater, 15 priority points are accrued. There has been no change to the rule.

5. Comment: The proposed priority point accrual system does not account for leaks discovered at the time of excavation.
Has the Department considered revisiting an application to increase its priority if the applicant confirms a leak while
work is in progress?

Response: The nature of the application process requires that the eligible projects must be those planned for in advance,
This is the only way that the 3 cost bids can be developed. Once the determination has been made which applicants wiill
receive funds and work is in progress, the Department cannot later recalculate additional funds. If a release is discovered
during the completion of the project, the applicant may submit another application during the next submission period if
the fill amount for which the applicant is eligible has not been used. Also, there is a high probability that there will be
only enough money for grant application submission period. There has been no change to the nule,

6. Comment: In subsection (F), what is the Department's intent if the regulated substance is not motor fuel? Was not the
intent behind the words "availability of alternative services" in A.R.S. § 49-1072(B) to insure the continued availability
of unspent motor fuel, not of spent fuel, waste oil, or hazardous substances?

Response: The cited statute has, as the last priority consideration, ... and the availability of alternative services to the
community.”" We find no limitation in this classification to motor fuel. The use of the word "services” doss imply some-
thing along the lines of marketing or at least "providing” regulated substances to others; however, the regulated sub-
stance may weil be kerosine or heating fuel (by a jobber) or perhaps a hazardous substance. There are no eligibitity
restrictions which would limit projects to those involving petroleum UST systems. There has been no change to the rule,

R18-12-712

L. Comment: Half of the priority points in the proposed test for local governments are based on an assets and liabilities test,
while the other haif are based on the size of fund balances. Cities and towns accounting methods are fund based. There-
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fore, it would be illogical to use assets and liabilities to determine their financial need. Also, cities and towns are under a
constitutionally imposed expenditure limitation, Even if 2 large fund balance were present, a city or town may not be
able to spend it because of the mandated limit.

Response: Balance sheets from local governments and private sector entities both deal with assets and Liabilities. The
difference is in the basic "formula” of cach type of balance sheet. In the private sector, assets less hiabilities equals
owner's equity. In the local government, balance sheet assets less Habilities equals find balance. This being the case, it is
not illogical to use assets and liabilities to determine financial need. In the financial test for local governments, as with
other types of organizations, looking at current assets and current liabilities (the current ratio) is a measure of cash flow.
Cash flow is just as important to cities and towns as it is to the private sector. Use of this ratio in the financia) test for
local governments is not iflogical.

The use of fund balance is also appropriate. If the fund balance cannot be spent, it cannot be considered as an unreserved
or undesignated balance. If a fund balance is large because the local government entity has reached a spending limit, that
balance is, in fact, designated as unspendable and therefore reserved or designated. To provide clarity, the definition for
"reserved and designated funds” needs to be clarified to include those funds which cannot be spent because the entity has
reached its statutory limitation and thus cannot spend the money on UST.

R18-12-103(2) is revised as follows:

2. "Reserved and designated funds" means those funds of a nonprofit, not-for profit, or local government entity which, by
action of the governing authority of the entity, e¢ by the direction of the donor, gr by statutory or constitutional limita-
tion, may not be used for conducting UST upgrades, replacements, or removals, or for installing UST leak detection sys-
tems, or conducting corrective actions, including pavment for expedited review of related documents by the Department.
on releases of regulated substances.

R18-12-714(B)

Comment: The limit of 60 days from issuance of the grant untii all the documentation for completion of the grant has
been submitted should be extended to 120 or 180 days to account for weather conditions or other things that might slow
those who want to comply.

Response: The Department disagrees that the time frame needs to be extended beyond 60 days. The Department does
agree that a revision to R18-12.714 is hecessary 1o correct & typographical error. The citation should have been
restricted o subsection R18~12-714(B)(1) instead of to the entire subsection. The documents required under subsection
{B)(1) are the surety bond, ingurance policy, mechanic liens, and contracts, These cannot realistically be included with
the application without the applicant incurring the associated costs. To avoid having those who will not ultimately
receive a grant incur those costs, the requirement to provide those documents becomes applicable within 60 days of the
notice of grant issue. R18-12-714(D) is revised as follows:

D. Ifall of the requirements of subsection (B} of this Section are met and subject to the provisions of subsection
(€) of this Section, the Department shall issue a warrant for the amount of the submitted invoice. If an applicant
has been notified of a grant issuance but fails to meet the requirements of subsection subseetion (B)(] 1 of thig
Section within 60 days of the notice of grant issue, the applicant shall be informed in writing by the Department
that the grant issue has been forfeited by the applicant. A forfeited grant issue shall be returned to the grant fund.

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
Not applicable.
12. Iucorporation by reference and their location in the rules:

R18-12-707(AX6) - Circular 570 of the U.S, Department of the Treasury, Washington, D.C., as amended as of June 30, 1995,

R18-12-707(C) - American Petroleum Institute Publication 1604, "Removal and Disposal of Used Underground Petroleum Stor-
age Tanks", amended as of December 1987, Supplement March 1989, Washington, D.C.

R18-12-710(A) ~ American Petroleum Institute publication 2015 "Safe Entry and Cleaning of Petroleum Storage Tanks" (January,
1991) and the American Petroteum Institute publication 1632 "Cathodic Protection of Underground Petroleum Storage Tanks and
Piping Systems" (December 1987, Supplement March 6, 1989).

13. Was this rule previously adopted as an emergency rules? I so, please indicate the Register the citation:
No.

4. The full text of the rules follows:
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TITLE 18: ENVIRONMENTAL QUALITY

CHAPTER 12;: DEPARTMENT OF ENVIRONMENTAL QUALITY
UNDERGROUND STORAGE TANK

ARTICLE 1. DEFINITIONS

R18-12-101. Definitions: A. through F.
R18-12-102. Definitions: G. through P.
R18-12-103. Definitions: R. through 2.

ARTICLE 7. UNDERGROUND STORAGE TANK GRANT

Allocation of Grant Account Funds
Eligible Projects

Amount of Grant Per Anplicant or Facility
Grant Application Submission Period

Grant Application Process
Grant Application Contents
Work Plan

Business Plan

Review of Application

Feasibility Determination

Criteria for Determining Priority Ranking Points for
Applicants Other Than Local Governments

Criteria for Determining Priority Ranking Points for
Applicants That Are Local Governments

Determination of Grants to Be Issued
Grant Issuance: Notification: Payment

ARTICLE 1. DEFINITIONS

R18-12-101. Definitions: A.through F
In addition to the definitions prescribed in A.R.S. § 49-1001, the
termss used in this Chapter shalt have the following meanings:

1. “Accidental release" means any sudden or nonsndden
release of petroleum from an undersrevnd-stornge-tank
UST that results in a need for corrective action, compen-
sation for bodily injury or property damage, or both, and
that is neither expected nor intended by the tank owner
and operator.

2. "Ancillary equipment" means any deviees device used to
distribute, dispense, meter, monitor, or control the flow of
regulated substances to and from an UST, including, but
not limited to, sweh~devices~as piping, leak detection
equipment, fittings, flanges, valves, and pumps.

"Applicant". for purposes of Article 7 only, means an
gwner or operator who applies for a grant from the UST

grant account.

~Assets” means all existing and all probable future eco-

nomic benefits obtained or controlled by a particular

entity as a result of past transactions.

3. "Bodily injury" has the meaning given to this term by
Arizona law; however, this term shall not include those
Habilities which, consistent with standard insurance
industry practices, are exciuded from coverage in liability
insurance policies for bediky injury.

6. "Connected piping" means all underground piping
including valves, etbows, joints, flanges, and flexible
connectors whtek that are attached to a tank system and
through which regulated substances flow. For-the-purpose
ofdeterminits To_determine how much piping is con-
nected to emy an individual UST system, the piping that
Jjoins 2 UST systerns shall be allocated equally between
them,

R18-12-701.
R18-12-702.
R18-12-703.
R18-12-704,
R18-12705.
R18-12706.
R18-12-707.
R18-12-708,
R18-12-710,
R18-12-711,

R18-12-712.

R18-12-713,
R18-12-714.

e

=~

5:]. "Consultant” means a person who performs environmen-
tal services in a advisory, investigative, or remedial
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capacity environmentai-services-in-response-to-aretease
fromran-USE:

&8, "Contractor" means & person who is required to obtain
and hold a valid license from the Arizona Registrar of
Contractors which permits bidding and performance of
performa  removal, excavation, repair, or construction

servicesy associated with an UST at-the-faettiywhese-nn

#2, "Controlling interest” means direct ownership of at least
50% of a firm, through voting stock, or otherwise.

8:10."Corrective action services” means any serviess work
that ave js required to be performed by the Department 4
order to fulfill the regulatory requirements of ARS. §
49-1003 and the rules promulgated thereunder.

1. "Corresion expert" means a person who, by reason of
thorough knowledge of the physical sciences and the
principles of engineering and mathematics acquired by a
professional education and related practical experience, is
qualified to engage in the practice of corrosion control on
buried or submerged metal piping systems and metal
tanks. Suek-s The person shall be accredited or certified
as being qualified by the National Association of Corro-
sion Engineers or be a registered professional engineer
who has certification or licensing that includes education
and experience in corrosion control of buried or sub-
merged metal piping systems and metal tanks.

5:12,"Cost ceiling amount” as described in R18-12-605 means
the maximum amount determined by the Department

above-which-aeo8t to be reasonable and reimbursable for
a corrective action service-is-net-vensidesed-rensonable
sxrd-shetl-not-be-reirmbursed

13. "Current assets" means assets which can be converted to
cash within 1 vear and are available to finance current

gperations ot to pay current liabilities.

14. "Current liabilities” means those liabilities which are pay-
able within [ vear,
+6:13."Eligible person” means a member of the class of per-

sons regulated by A.R.S. Title 49, Chapter 6, and the

rules promulgated thereunder, not otherwise excluded,

and including all of the following:

4. Any owner, operator, or designated representative of
an owner or operators;

b. A political subdivision pursuant to AR.S. § 45-

< 18526 49-1052(H)-: and
¢. A person described by AR.S. § 4930524 49-
1052(1).

+:16."Facility" means, with respect to any owner and opera-
tor, all underground storage tank systems used for the
storage of regulated substances which are owned or oper-
ated by such owner and operator and located on a single
parcel of property, or on any contiguous or adjacent prop-
erty.

+2:17."Financial reporting year" means the latest consecutive
twelve-month period, either fiscal or calendar, for which
financial statements used to support the financial test in
R18-12-303 are prepared, including any of the following
if applicable:
2. A 10K report submitted to the Securities and

Exchange Commissions,

b.  An annual report of tangible net worth submitted to
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Dun and Bradstreet:, or R18-12-103. Definitions: R. through Z.
¢ Annual reports submitted to the Energy Information  In addition to the definitions prescribed in AR.S. § 49-1001, the
Administration or the Rural Electrification Adminis-  terms used in this Chapter she#t have the following meanings:

tration.
+3:18,"Firm" means any for-profit entity, not-for-profit entity,
or governmental subdivision. An individual doing busi-
ness as a sole proprietor is a firm for purposes of this
chapter.
+4:19."Free product” means a regulated substance that is
present as a nonaqueous phase liquid,

R18-12-102. Definitions: G.through P.
In addition to the definitions prescribed in AR.S. § 49-1001, the
terms used in this Chapter shel have the following meatings:

L Grant request” means the total amount requested on the
application for a grant from the UST grant account, plus
any_cost to the Department for conducting a feasibility
determination in accordance with R18:-12.710. in con-
junction with the application.

+2, "Legal defense cost” means any expense that an owner
and or operator, or provider of financial assurance incurs
in defending against claims or actions brought under
any ese of the following circumstances:

a. By EPA or a state to require corrective action or to
recover the costs of corrective actions;

b. By or on behalf of a 3rd party for bodily injury or
property damage caused by an accidental releaser gr

¢. By any person to enforce the terms of a financial
assurance mechanism.

3. Local government” means a county. ¢ity, town. school
district, water and agueduct management district. jrriga-

tion district, power district, electrical district, asricultural
improvement district. drainage and flood control district,

tax_levying public improvement district, local govem-
ment public fransportation system, and anv political sub-
division as defined under A R.S. § 49-1001(12)."

=4, "Petroleumn marketing facilities” mean all facilities at
which petroleum is produced or refined and all Facilities
from which petroleum is sold or trensferred to other
petroleum marketers or t& the public.

33, "Petroleumn marketing firms" mean all firms owning
petroleum marketing facilities. Firms owning other types
of facilities with USTs as well as petroleumn marketing
facilities are considered to be petroleurn marketing firms.

46, "Petroleurn UST system" means an
tank [JST system that contains petroleum or a mixture of
petroleum with de minimis quantities of other regulated
substances. Sweh These systems include those containing
motor fuels, jet fuels, distiliate fuel oils, residual fuel oils,
lubricants, petroleum solvents, and used oils.

5. "Pipe" or "Piping" means a hollow cylinder or tubular
conduit that is constructed of non-garthen materials,

é:8. "Property damage" shall have the meaning given this
term by Arizona law. This term shall not include those
liabilities which, consistent with standard insurance
industry practices, are excluded from coverage in liability
insurance policies for property damage. However, such
exclusions for property damage shall not include correc-
tive action associated with releases from tanks which are
covered by the policy.

#9. "Provider of financial assurance” means an entity that
provides financial assurance to an owner and operator of
an underground storage tank through of the mechanisms
listed in R18-12-3035 through R18-12-309 and R18-12-
312, including a guarantor, insurer, risk retention group,
surety, or issuer of a letter of credit.
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1. "Report of work” means a written summary of corrective
actions performed, either in their entirety or in phases as
described in AR.S § 49-1005 and any rules promulgated
thereunder and in 40 CFR 280 Subpart F., for addressing
the UST release at the site. 40 CFR 280 Subpart F. as
amended as of July 1, 1991, (and no future editions), is
incorporated hereinr by reference and 4s on file with the
Department of Environmental Quality and the Office of
the Secretary of State.

Reserved and designated funds" means those funds of 2

nonprofit,_not-for profit or local government entity

which, by actiop of the governing authority of the enti
by the direction of the dosor, or by statutory or constitu-
tional limitation, may not be used to uperade. renlace. or
remove a UST. install a UST lesk detection system, or
conduct corrective actions, including payment for expe-
dited review of refated documents by the Department. on
releases of regulated substances.

#3. "Substantia] business refationship" means the extent of a
business relationship necessary under Arizona law to
make a guarantee contract issued incident to that relation-
ship valid and enforceable. A guarantee confract is
issued "incident to that relationship” if it arises from and
depends on existing economic transactions between the
guarantor and the owner or operator,

34 "Tangible net worth" means the tangible assets that

remain after deducting Habilities; such assets do not

include intangibles such as goodwili and rights to patents
or royalties, Fer-puspeses—of-this~definition—Llassats®

i

ofpasttrandretiong:

43, "Termination" under 40 CFR 280.97(b)(1) and (2) as ref-
erenced in R18-12-307(B), means only those changes
that could result in a gap in coverage as where the insured
has not obtained substitute coverage or has obtained sub-
stitute coverage with a different retroactive date than the
retroactive date of the original policy. 40 CFR
280.57(b)(1) and (2), as amended as of July 1, 1991 (and
no future editions), is incorporated by reference and is on
file with the Department of Environmental Quality and
the Office of the Secretary of State.

$:6. "Tester” means a person who performs tightness tests on

UST systems, or on any portion
of an undergrennd-storape~tank UST system including
tanks, piping, or leak detection systems where-thove-tosts

é7. "UST" means an underground storage tank pursuant to

ARS. § 49-1001.17.

TUST grant account' or “erant account” means the

account designated pursuant 1o A R.S. § 49-1071,

9. "UST regulatory program" means the program estab-
lished by and described in AR.S, Title 49, Chapter & and
the rules promuigated thereunder.

#:10."UST system” or "Tank system® means an underground
storage tank, and connected piping, ancillary equipment,
and containment system, if any,

11, "Unreserved and undesipnated finds" means those funds

that are not reserved or designated funds and can be trans-

ferred at will by the goveming authority to other funds.

joe
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ARTICLE 7. UNDERGROUND STORAGE TANK GRANT
PROGRAM

R18-12-701. Allocation of Grant Account Funds

The Department shall determine the total amount of funds in the

grant account on the last day of the application submission period.

Subject to the provisions of AR.S. § 45-1015(A). the Department

shall allocate the total amount of available funds as follows:

L. Upte and including 5.0% of the total amount of available
funds shall be allocated for the expenses incurred bx the
Department in administerine the fund.

2. Of the total amount available afier the allocation for
administrative expenses, an amount for use by applicanis
classified as local governments shall be reserved based on

demolished.

3. Resurfacing with new materials of a kind and guality
gxceeding those in place before beginning the project.
Resurfacing shall be limited to the minimum area of sur-
facing required 10 be removed or destroved during_the
proiect. Resurfacing shail not include the cost of replac-
ing islands unless necessary for the continued Operation

of the facility as demonstrated in the business plan
Iequired under R18-12.708

Replacing or refurbishing dispensers, canopies. awnings,
or similar items that are not part of the actions necessary

to comply with the statutory requirements for the project
set forth in subsection (A),

I

the number of active facilities. developed from the UST R18-12-703. Amount of Grant Per Applicant or Facility

database, in accordance with the following formula: A.
Percentare amount reserved for local governments =
number of local government facilities + the total

number of facilities, excluding state and federal

fagilities. B.
Funds remaining. after subtractine the :_amounis deter-
mined under _subsections (A)(1) and (2) from the tofal

jw

Under this Article, the Department shall grant to any owner or

operator a maximum of $100.000. If the owner and the opera-
tor are the same person, a_maximum of §1 (0,000 shall be
granted to that person,

Under this Article, the Department shall_grant a maximum of
$100.000 for eligible projects to be corapleted at any 1 facility,

amount in the t account_shall be reserved for appli- ﬁls -12-704. Grant Application Submission Period

cants classified 25 other than local governments. -

R18«12-’71}2 Eligible Projects

A. An owner or operator of a UST may apply to the Department.
during an application submission period, for a grant for the
purpose of funding anv of the following eligible projects:

L. Installing a leak detection system that meets the require-
ments of AR.S. § 49-1003 and the rules promulgated B,

thereunder,

2. Uperading a UST svstem by the addition of spill preven-

tion, gverfill prevention, or corrosion protection that
meets the requirements of A R.S_ § 49-1009 and the rules

promuigated thereunder.

j

smaller volume that meets the requirements of ARS. § &
49-1009 and the rules promulgated thereunder. The eligi-

ble project may include the cost of removing of the exist-

ing UST system. Removal of an existing UST system

shall meet the requirements of ALR.S. § 49-1008 and the

rules promulgated thereunder.

Paving the portion of necegsary and reasonable correc-
live action expenses not covered by the assurance

account as prescribed in A.R.8. § 49-1054. The corrective

action shall meet the reguirements of AR S, § 49-1005

and the rules promulgated thereunder.

Removing a UST from the eround if the UST will not be

replaced and the removal meets the requirernents of

AR.S, § 49-1008 and the rules promulgated 1} thereunder.

Paying for expedited review of the a ggllcants workplan,
site _characterization reports, corrective action Rlans,

monitoting reports, and other information as prescribed

inARS §49-1052.

An eligible project shall be limited to the work specified in the

application, which shall be approved by the Department pursu-
ant to R18-12-709. An eligible project shall not include any of

the following:
L Adding to or altering of all or part of any buﬂdmg or
appurtenant stracture at the facility,
2. Demolishing a building or appurtenant structure at the
facility unless the demolition is necessary to complete
the eligibie groiect If demolishing a building or appurte-

nant structure is mecessary to complete the eligible

project, grant funds sha i1 not be used to reconstruct or
replace all or part of the building or appurtenant structure

2
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The Department shall establish the begin beginning and ending dates
of each grant application submission period. The Department
shail publish the dates of each submission period in the pubiic
notices section of the drizang Rermblic newspaper and in the
Underground Storage Tank News, a quarterly newsletter pub-
lished by the Department and available at the Degartmen ‘
Lhon request.
The Department shall consider an application to be received
on the date the application is postmarked or, if hand delivered,
on the date stamped on the application by the Department. The
Departrent shall not consider an application received after the
ending date of the submigsion period,

Replacing a non-complying UST with 3 UST of equal or Ts z12:705. Grant Application Process

In accordance with the provisions of R18-12-706(A), an

owner or operator shall submit fo the Degart:ment durmg a

grant application subroission period described in R18-12-704.
all of the information described under R1 8-12-706, except that

the work plan reguired by R1 2-12-706(DX2) does not need to
include the information required by RIS-12-T07(AN6)
through (9) until the Department has notified the applicant. in
accordance with R18-12-714(A), whether a orant has been
approved or denied. I
Afier the close of the submission period, the Department shali

review grant aggl:cauons in the order received and allocate

priority ranking points 1o each application in accordance with
RI18-12-711 or R18-12-712. If no priority points are allocated

under R18-12-71 1(BY3)(a) or R18-12-712(1)(a). the Depart-
ment shall inform the applicant in writing that the application
has been reiected.

If an application js pot reiected. the Department shall review
the application and determine whether there are deficiencies
in the information submitted. The Department shall inform the
applicant_in writing of any deficiencies and of the resubmis-
sion provisions ynder R18-12-709(B).

If a grant application involves either upgrading a UST system
with corrosion protection under RI18-12-702(A)2) or_replac-
ing a UST system under Ri8-12.702(AX3). the Department
shall deterrnine the feasibility of upgrading the system in

accordance with the reguirements of R18-12-710.
Following the end of the re-submission genod, the Degartment

shall determine which applicants are 1o receive prant funds in

accerdance with R18-12-713 and make payments in_accor-
dance with R18-12-714.
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R18-12-706. Grant Application Contents
A. An owner or operator seeking a prant fo fund an elizible

project, as_described in R18-12-702 shall submit to the
Department an anplication on a form provided by the Denart
ment, The application may contain information on more than 1

project at the facility if all requirements under this Article are
met for each project. If the same information is required for

more than 1 project on the same application. the information
shall be included only once and a reference made on the appli-
cation to that information.

The application shall contain 2l of the following information:
1

The_name, davtime telephone number. and mailing
address of the anplicant:

The federal emplover identification (tax) number or
social security number of the applicant:

A description of the applicant's status as either an owner

or operator and classification as either a local government

or other than local government;

The total number of UST facilities owned or operated by
the applicant;

The UST owner identification number assi
Depariment to the person who owns the facili

gligible project will be conducted: and

The name and telephone number of a person the Depart-

ment_mav_contact if there are guestions regarding the
application or its attachments,
The application shall contain all of the following information
regarding the facility at and UST on which the eligible project

will be conducted:

1. The facility name. site address. and the associated County

Assessor book. map. and parcel number:

The UST facility identification number asgigned by the
Department:
The date of installation of the UST:

The regulated substance stored in the UST over the past
12 months:

The Leaking Underground Storage Tank number
assigned by the Department to any releases at the facil ity

A statement as to whether the facility is involved in mar-
keting reculated substances from UST systems;

The distance, in miles, from the facility to fhe nearest
alternative source of the same regulated substance as
stored in the UST system: and

I _the elizible project is  described under R18-12-
F02(AX(1) through (3}, a business plan prepared in accor-
dance with R18-12-708.

An application, except an application for an expedited review
as described in RI8-12-702(AY(8). shall contain the informa.
tion required by subsections (DY(1) through (3) and (7) for the

eligible profect. An anplication for an expedited review as
described in R18-12-702(A)6) shall contain the information
required by subsection (DY(8).

A statement of the kind of cligible project as listed in
RIS-12-702(A).

2 A work plan which meets the requirements of R18-12-

707, The work plan shall be the basis for all cost bids sub-
mitted with the application.

The total amount of t funds requested. The amount
requested shall be the lowest of 3 written, detailed. firm

fixed cost bids for completing the eligible project. All 3

cost bids shall be for projects that will use the same

mgthodology to achieve compliance with the regulatory
requirements for the project.

The 3 bids. which shall include, for each itemized cost. 2
descrintion of the kind of work, equipment. or materials

and any labor, trangportation. or other activities that con.
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stitute the iternized cost. Each itemized cost shall refer to

the specific itern contained in the work plan that will be
completed for that itemized cost,

The total amount of costs incurred for professional ser-
viges directly related to the preparation of the grant appli-
cation.
If the eligible project is  an expedited review. as
described in R18-12-702(A)6), the anplication shall con-
tain the inforrnation required bv subsections (B). (C), and
through and subsections 1. (DY3). _and
{DYS). The schedule of costs for an expedited review of
documents shall be used 1o determine the amounnt of the
ant request. The type of document and the cost for the
expedited review of that document shall be shown for
gach document included in the project,
The name and address of each service nrovider includin;
sub-contractors. that performed. or will perform services

reguired to conduct the elizible project. and all of the fol-

lowing information for each service provider:

a. Identification as a consultant contractor. engineer
sub-contractor, tester, or other professional classifi-

cation_and_whether » license from the Board of
Technical Registrations is required for the profes-
sion;

Contractor license number issued by the Resistrar of

Contractors:

License number issued by the Board of Technical
Registrations; and

d.  The name and daytime telephone number of the
project contact person.

An applicant_applying on behalf of an individual, or a firm
classified as other than local povernment. shall submit fo the
Department the information described in subsections (EXD
through (3) and. if applicable 4).

1. Forall applicants, the balance sheet from the most recent
completed fiscal vear for the firm_and all prepared notes
and schedules to the balance sheet The closing date of
the balance sheet shall not be more than 1 vear from the

datg of the application. The balance sheet shall include alf

of the following:

fin

fisy

i
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a.  Total assets and total liabilities,

b Totalintangible assets,

¢ Total current assets and total current liabilities, and
d.  Current year-end net worth.

2. For individuals and sole proprietorships. the anplicant's
personal financial statement that meets all of the require-
ments of subsection (E)(1),

3. For partmerships, limited liahility companies and $ corpo-
rations, the personal financial statement that meets the
requirements of subsection (EY(1) for cach owner of 20%
or more of the firm.

4. Forapplicants who wish to be eligible for priority ranking

points under R18-12-711((). a copv of the most current
federal and state annual income tax returns that show all

of the following:
Total revenues and total expenses. and

&,
b, Total revenues from operation of UST facilities.

If the applicant firm js 2 wholly-owned subsidiary. the appli-
cant shall provide to the Department a copy of all documents

reguired under subsection for the parent firm. The Depart-

ment shall determine financial need based upon the financial
statements of the parent firm.

If_an ‘application is made on behalf of 2 nonprofit or not-for-

rofit entity organized under the provisions of A R.S. Title 10

the applicant shall submit to the Department a copy of the let-
ter from the Corporation Commission granting nonprofit or

f
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not-for-profit_status and the most recent year-end balance

sheet and all prepared notes and schedules to the balance
sheet. The closing date of the balance sheet shall not be more

than 1 vear from the date of the anplication_The balance sheet
shall inciude all of the following:
The information described under subsections (EX(1)z)

through {d).

Current year-end and the prior year-end reserved and des-
ignated fund balances.

Current year-end and the prior vear-end unreserved and
undesignated fund balance.

if the applicant wishes to be elipible for priority ranking

points under R18-12-711(G). a copy of the most recent
year-end statement of revenues and expepses prepared
simultaneously with the balance sheet that shows all of
the information required under subsections (EX4)(a) and
b,
If agugli cation is made on behalf of 2 local government, the
applicant shall submit to the Department a copy of the balance

sheet for the most recent completed fiscal vear and all pre-
pared notes and schedules to the balance sheet. The closing

date of the balance sheet shall not be more than 1 vear from the

date of the application. The balance sheet shall include all of

the following:

1. Cusrent year-end and the prior vear-end reserved and des-
ipnated fund balances,

2. Current year-end and the prior year-end unreserved and
undesipnated fund balance, and

. Zotal current assets and total current liabilities.

he_avplicant shall sien have notarized. and attach to the
application a cerfification statement that, to the applicant’s best
information and belief, all information provided on the appli-

i.-—a
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gral bonds in Circular 570 of the U.8. Denartment of the
Treasury, Washington. D.C.. as amended on June 30,
1993, and no future editions. incomorated by reference
and on file with the Department of Environmental Oual-
ity and the Office of the Secretary of State;

A_copy of the comprehensive general liability insurance
policy or a certificate of insurance for the seneral liability

insurance policy providine coverage for each contractor

who will provide services during the gligible project. The
comprehensive_general Liability insurance policy shall
have a minimum limit of liability of $1.000.000, include
coverage for pollution liability, and name the Depart-
ment as a named insured for any liabilities incurred in
relation to the eligible project:

8 A copy of any mechanic's lien placed on the facility or
the equipment at or to be installed at the facility in con-
junction with the eligible project: and

9. A copy of each contract sigmed by the owner or operator
concerning the eligible project.

A

B. A work plan for a grant for an eligible project under R18-12-

T02(A)(4) shall consist of the information required under B18.
12-607(B) and the requirements of subsections {A)6} throush
9,

A work plan for a grant for an eligible project under R18-12-
702(AX(5) shall comply with the requirements of subsections
(AX(1) through (4). and (A)(6) through (9) and contain provi-
sions for compliance with the standards of the American
Petroleurn Institute Publication 1604, "Remaoval and Disposal
of Used Underground Petrolenm Storape Tanks". amended
December 1987, Supplement March 1989, Washineton, D.C.

and no future editions. incorporated by reference and on file
with the Department and the Secretary of State.

cation and attachments to the application is true and complete. R18-12.708. Business Plan
R18-12.707. Work Plan A. An application for an eligible project under R18-12-702(AX1)

Volume 2, Issue #24

A _work plan for a prant for an eligible projeet under R18-12-

J02(AX1) through (3} shall contain all of the following:

L. Asite plan, drawn to scale, that includes a diagram of the
facility showing the location of each UST involved in the

project. the access routes to each UST involved, any
obstructions to access to_each UST including natural or
artificial_barriers, canopies, buildings, and other struc.
tures:

A plan that includes specific actions to be taken during
the installation or removal of anv eguipment or material-

A timetable for the incremental steps and completion of
the project;

The specifications, as supplied by the manufacturer. for
all equipment to be installed. including if exists. the 3rd-

party certification of performance standards for probabil-

ity of detection and probability of false alarm for Jeak

detection equipment in accordance with ARS. & 49.
1003;

If the eligible project includes the addition of corrosion

rotection to an UST under R18-12-702(AY(?) or replace-

i

j

[

f

ment of an UST under R18-12-702(A)(3). the engineer- -

ing plan, if necessary. for the instalation of the UST

repared by a _corrosion expert and  supporting docu-
ments that demonstrate the effectiveness of the corrosion
protection _svstem under the site-specific conditions
where it will be operating:
The original or duplicate of a surety bond with 2 penal
sum_in the amount of the contract which names the

Department and the applicant as dual obligees and the
gontractor es principal for each service provider on the
eligible project. The surety company issuing the bond

shall be among those Jisted as acceptable sureties on fed-

>
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through (3} shall contain a business plan that demonstrates the

otential for continued operation. for at least 3 vears after issu-
ance of the grant. of the facility at which the UST is located.

The business plan shall contain all of the following: ‘
1. A description of the current gperations of the applicant
which contains all of the following:
& The designation of the applicant as an individual,
- sole proprietorship. general partnership. limited
armership, C-corporation. S-corporation. icint ven-
ture, nonprofit or not-for-profit entity. local sovern-
ment,  or another specified form of legal
grganization;
The nature of the operation and its history during its
life or the last 3 vears, whichever is the shorter
period;
A discussion of the market in which the applicant
gperates, including the kinds of products and ser-
vices provided, the seographic area served, and a
eneral description of the size. srowth. density. and

distribution of the population served; and

4. The number of emplovees and the number of hours
worked per week by each.

A written statement of the job history and work experi-

ence of each owner or officer of the applicant and of each
manager of the facility: and

A description of projected operations of the facility that
includes ai] of the following: '
2 Adescription of planned changes to the operation of

the facility. If no changes are planned. a statement of
the reason for requesting a grant and how feceipt of
the grant will assist in continued operation of the
facility; and

e
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An estimate of expected revenue and expensgs by

year for the 3-vear period following issuance of a

grant, The estimate shall contain the major assump-
tions for:

I, Revenue by source by vear; and

i, Expenses. including annual debt service and
gontingent liabilities, by vear,

B. The Department shall review the business plan in sccordance

with generally accepted accounting principles. to determine Y
whether the business is a viable entitv capable of continuing in e
business for 3 vears following the grant issue. All of the fol-

lowing shall be considered:

Existence of a signifieant contingent liability,
History of profits or losses from operations,
Extent of owner equity,

Market potential,

Stability of key manapement personnel. and

. Legality of operations.

The applicant shall have the financial statements required

under this Section prepared in accordance with_generally
accepted accounting principles. A financial analysis by 2 certi-

fied public accountant shall not result in a gualification.

R18-12-709. Review of Application

A. The Department shall review a grant application to determine
whether the application containg all of the information
reguired by this Article.

B. Ifthe Department determines the application is not complete
or otherwise fails to meet the requirements of this Article. the
Department shall send to the applicant, by certified mail, a
written_statement of deficiencies. The Department ma
include in the mailing. anv part of the application found to be
deficient, The applicant shall have 30 davs from the date of

1eceipt, as evidenced by the date on the return receipt, to cor-

reot ail deficiencies and resubmit the application or informa-

tion to the Departraent. The Department shall consider the date

the application is postmarked or hand delivered to be the date
of resubmission to the Department. The Department shall not
gonsider an application that remaing deficient at the end of the
resubmission period. .

C. If the Department determines that an application containg

Information required by this Article, the Department shall

approve the appiication and place it in priority order in accor-
dance with the provigions of R18-12-713.

R18-12-710. Feasibility Determination
A. For eligible projects listed in R18-12-702(A)2) and (3)_that

involve comosion protection, the Department shall determine
the feasibility of upgrading or replacing the UST. The Depart.
ment shall base its feasibility determination on an internal

UST inspection report of the existing UST. conducted by an
Arizona licensed contractor. The inspection report shall

include a certification by the contractor that the ingpection was
conducted and the feasibility determination made in accor-

dance with the American Petroleum Institute publication 2015.
"Safe Entry and Cleaning of Petroleum Storaze Tanks". { Janu-
1991) and the American Petroleum Institute publication
1632, "Cathodic Protection of Underground Petroleum Stor-
age Tanks and Piping Systems”, {December 1987. Supplement
March 6, 1989). and no later amendments or editions, hoth of
which are incorporated by reference and  on file with the
Department and the Office of the Secretary of State,
The Department shall ensure that the amount of grant monies
approved for an eligible project correlates with the results of
the feasibility determination. If the feasibility determination

concludes that a2 VST can be u ded with corrosion protec-

tion., but the application requests grant funds for replacing the

B.
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UST, the Department shall not approve an amount in excess
of the estimated _cost of upgrading the UST. If a UST can not
be upgraded with comrosion protection. and the application
requests grant funds to uporade the UST. the Department ma
approve the amount of the estimated cost of replacing the
UST.

R18-12.711. Criteria for Determining Priority Ranking Points

for Applicants Other Than Local Governments

The Department shall allocate priority ranking points 10 a

ant application for an owner or operator who is not a local

government in accordance with this Section. The maximum
number of priority ranking points_is 105,
Subiect to the provisions of subsections (BY(1}and (2) and in

accordance with subsections (B)(3 ia) and (b). the Department

shall allocate a maximum of 50 priority ranking points for
financial need. _
L If the applicant is » Chapter § corporation. the balance

sheets from the most current completed fiscal year for the
corporation and for each person who owns 20% or more
of the corporation shall be combined to determine the .
lotal tangible net worth, current assets and current Habili-
ties to be used in subsections {B)(3)a) and (b).

If the applicant is 2 nonprofit or not-for-profit entity orga-
nized under AR.S Title 10, the total tangible net worth,

current assets. and current Habilities used to determine
%W%Mm

the number of priority ranking points under subsections

(BY3¥a) and (b) mav be reduced by any reserved and
desienated fund balances. All reserved and desigmated
fund balances to be deducted shail appear on the balance
sheet submitted in accordance with R18-12-706{GY.

Priority ranking points shall be allocated as follows:

& A maximum of 25 priority ranking points shall be
"~ allocated based on the ratio, exvressed as a percent-

age. of the t request divided by tanpible net
worth. The tancible net worth shall be determined
from the information submitted as required under
R18-12-706(E) through (G) and the provisions of
subsections (RY(1) and (2} If the applicant has a
negative tangible net worth. 235 priority rankin

42 DIIOULY ranxing
points shall be allocated. If the indicated tangible
net worth is positfve, priority ranking points shall be

allocated as follows:

|

fo

PERCENTAGE POINTS
20% or more 25 Points
16% up to but not including 20% 20 Points
12% up to but not including 16% 15 Points
8% up to but not including 12% 10 Points
4% up to but not including 8% 5 Points

Less than 4% 0 Points

jo

A maximum of 25 priority ranking points_shall be
allocated based on the ratio, expressed as a percent-
age, of total current assets divided by total current

liabilities. Current assets and current liabilities shall
be_determined from the information submitted as

required under R18-12-706(E) through (G) and sub-

sections 1} and (2). Priority rankine points shall
be_allocated as follows:
PERCENTAGE POINTS
Less than 100% 23 Points
100% up fo but not including 123% 20 Points

125% up to but not including 150% 15
150% up to but not jncluding 175% 10 Points
175% up to but not including 200% 3 Points

200% or more { Points
A maximum of 10 priority ranking points shall be allocated

based on the date of installation of the tank as follows:

Volume 2, Issue #24



Arizona Administrative Register

Notices of Final Rulemaking

DATE OF INSTALLATION POINTS R18-12-713, Determination of Grants to Be Issued

After Decemnber 22, 1988 ¢ Points A

L 0]
2. May7, 1983 throuch December 22, 1988 3 Points
3. Before May 7, 1983 10 Points

The Department shall determine the following within 90 days
after tlose of the submission period:

1. The total amount of the request for each application

—

D. If the program js'  described under subsection R18-12- which is approved under R18-12-709, and any feasibility
Z02(A)(4) or (6), a maximum of 25 priority ranking points determination expenditure incurred bv the Department in
shall be allocated based on the threat to human health and the complying with the requirements of R18-12-710. Subject
gnvironment by the presence of an active leaking underground 1o the provisions of R18-12-703, the total of the amount
storage tank {LUST) site at the facility that is the subject of approved and the feasibility determination expense shall
the eligible project as follows: be the amount of the grant issue:

L. Active LUST site at the facility that bas impacted ground- 2. The total number of priority ranking points aflocated to
water 23 Points gach applicant under R18-12~-711 or R18-12.712:
2 Active LUST site at the facility that has not impacted 3. Iheamount of funds available for each classification of
groundwater 15 Points applicant in accordance with R18-12-701(2) and (3 1. and
3. Noactive LUST site at the facility 0 Points 4. The date on which each complete application was
E. A A maximum of 3 priority ranking points _shall be allgcated received or, if the application was not complete, the date
based on the extent of the geographic area served dependine on_which the information requested in the deficiency
on whether or not the facility markets repnlated substances as statement which completed the application was recejved.
follows: B. The Department shall rank each application within each appli-
1. Marketing facility 3 Points cant classification in_pumerical order by priority ranking
2. Other than Marketing facility 0 Points ants with the greatest number of priority rankine points

F. A maximum of 10 priority rankine points shall be allocated being the highest rank.
based on the distance to the nearest alternative source of re €. From the total amount of funds avajlable for each applicant
lated substance to the community as follows: classification. the Department shall subtract, in descending
DISTANCE POINTS order of total priority ranking points allocated to each appli-
1. Lessthan S miles 0 Points. cant, the amount anproved for each ¢lisible project until ail
2. Five miles up to 10 miles 5 Points available funds are committed. Applications that have funds
3. Tenmiles or more 10 Points committed shafl be approved for jssuance. Applications that

G. An additional 5 priority ranking points shall be allocated to an do not have funds committed shall be denied for issuance.
applicant who, based on information in the application,_meets D. If2 or more applicants have the same number of priority rank-
all of the followine: ing_points and available t funds are insufficient to make
1. Has annual total revenue of fess than $1 million, issues to all of these applicants, the applications shall be
2. Derives at least 50% of annual total revenue from the ranked by date received. The application with the earliest

operation of UST facilities. and received date stamped on the application shall have 1st com-
3., Owns or operates no more than 2 UST facilities, mitment for grant issue. The application with the next earliest

R18:12-712. Criteria for Determining Priority Ranking Points m“m%“hmgﬁtisigzg:d shag 1!;;2‘32 {:fcom?t?g eIrfl_ anar;d sg ::ég;u‘;lgsl

for Applicants That Are Local Governments . received incomplete and the deficiencies were corrected later.

The Department shall allocate priori n:mkm Qints 10 g _grant the application shall be deemed received on the date the

m%mww material completing the application was received.

accordance with this Section. The maximum number of - priority

ranking points is 100. R18-12-714. Grant Issuance; Notification; Payment

1. The Department shall allocate a maximum of 50 priority A
points for financial need.

A meaximum of 25 priority ranking points shall be
ablocated based on the ratio, expressed as a percent-

i~

Within 90 days following the end of the submission period. the
Department shall notify each applicant, in _writing, of the
denial or approval of a grant issuance. The determination of

age, of the grant request divided by total unreserved

and undesignated fund balance as follows:
PERCENTAGE POINTS

20% or more ’ 235 Points

16% np to but not includine 20% 20 Points
12% up 1o but not including 16% 13 Points
8% up to but not including 12% 10 Points

4% up to but not including 8% 5 Points
Less than 4% 0 Points

A maximum of 25 priority ranking points shall ba

allocated based on the ratio, expressed as a percent-
age, of total current assets divided by total current

liabilities. Current assets and current liabilities shall
be determined from the balance sheet submitted in
accordance with R18-12~706§§) Priority_ranking

points shall be allocated in accordance with R18-12-
711

2. Additional gnong ranking points _shall be aliocated in

accordance with R18-12-711{C) through (F}.

=
=
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denial or approval shall be made in accordance with R18-12-

713 A notice of prant approvai shall contain all of the follow-

A statement of the original amount of the applicant's
grant request,
An_explanation of all reductions or adjustments that

reduee or change the original srant request amount and

the reason for each change,
A statement of the amount of the grant issue. and

The provisions of subsections (B) through (D).
’I‘he Department shall not make anv pavment to the apnlicant

or a person providing services or equipment to the applicant

for the purnose of completing the approved eligible proiect

until the Department receives all of the following:

L The documents required under R18-12-707(AX6)

through (9);

2. Original invoices for work performed or equipment
installed in_conjunction with the eligible project. Fach

invoice shall reference the work performed or the equip-

ment installed to the specific item or task in the work

plan;

A written statement, siened by the applicant and the per-

i I:“E
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son acting as general contractor on the eligible project. €. The Department shall not make total payments in excess of the -

which certifies that all work, equipment or materials amount in the written, detailed, firm. fixed cost estimates
ftemized on each invoice have been performed. uged or approved by the Department.

installed in_accordance with the work plan approved by D. If all of fhe re uirements of suhseetion (B) are met _and sub-

43

the Department. The statement shall contain, for each ject to the provisions of subsection (CY. the Department shall

invoice itemized the invoice pumber and the total issue a warrant for the amount of the submitted invoice. If an
amount of the invoice. The signatures appearing on the applicant _is notified of a grant issuance but fails to meet the
certification shall be notarized: and requirements of subsection (R)(1) within 60 davs of the notice

f

An agreement signed by the applicant and the person of prant issue, the Department shall inform the applicant in
serving as general contractor on the approved eligible writing_that the grant issue has been forfeited by the applicant,

project, which desiznates the name to be shown as payee The Department shall return a forfeited prant jssue to the grant
on all warrants issued in payment for work and equip- fund.

ment on the approved project.
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