Arizena Administrative Register

1.

Notices of Exempt Rulemaking

NOTICES OF EXEMPT RULEMAKING

The Administrative Procedure Act requires the Register publication of the rules adopted by the state’s agencies under an exemp-
tion from all or part of the Administrative Procedure Act. Some of these rules are exempted by A.R.S. § 41-1003 or 41-1057; other
rules are exempted by other statutes; rules of the Corporation Commission are exempt from Attorney General review pursuant to a
court decision as determined by the Corporation Comimission.

NOTICE OF EXEMPT RULEMAKING

TITLE 7, EDUCATION

CHAPTER 3. COMMISSION FOR POSTSECONDARY EDUCATION

PREAMBLE

Section Affected Rufemaking Action
R7-3-101 New Section
R7-3-102 New Section
R7-3-103 New Section
R7-3-104 New Section
R7-3-105 New Section
R7-3-106 New Section
R7-3-107 New Section
R7-3-108 New Section
R7-3-201 New Section
R7-3-202 New Section
R7-3.203 New Section
R7-3.204 New Section
R7-3-205 New Section

Yhe specific authority for the rulemaking, including both the autherizing statute (general) and the statutes the rules are
implementing (specific):
Authorizing statute: AR.S. § 15-1852(A)(2)

Implementing statute: A.R.S. § 15-1852(A)2)

The effective date of the rules:
August 22, 1996

A list of all previous notices appearing in the Repister addressing the exempt rule;
Notice of Public Information:

1 AAR 193, July 1994 -

The name and address of ageney personnel with whom persons may communicate regarding the rule;

Name: Edward A. Johnson, Executive Director

Address: Commission for Postsecondary Education
2020 North Central Avenue Suite 275
Phoenix, Arizona 85004

Telephone: (602) 229-2591

Fax: (602) 229-2599

An explanation of the rule, including the agency's reasgns for inifiating the rule:
ARS. § 15-1852(A)(2) requires that the Commission adopt rules to carry out its statutory obligations, additionally, A.R.S. § 15~
1852(C) helds that the Commission is exempt from the rulemaking provisions of the Administrative Procedures Act, or "APA"
{Arizona Revised Statutes, Title 41, Chapter 6), "but shall adopt rules in a manner substantially similar” to that prescribed in APA.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of

autherity of a political subdivision of this state:
Not applicable.

The preliminary summary of the ¢conomic, small business, and consumer impact:
It is the judgment of staff that the impact of this proposed rule is minimal. The rule is designed to provide Arizona postsecondary
institutions with an efficient, inexpensive process to propose and adopt rules that impact all educational sectors. Rulemaking pro-
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cedures are designed to minimize any paperwork burdens on the three constituencies. Yet each is provided an opportunity to com-

ment upon rules in 2 public setting prior to their adoptions.

Because the proposed Comymission rulemaking process parallels that of other state agencies, there are no unusual or unanticipated
impacts that would be unique to the Commission process nor do there appear to be any effects on state revenues,

Any negative impacts are not likely to arise in the rulemaking process itself, but rather with individual rules approved under the

process that could have negative impacts.

There are no apparent alternative methods of rulemaking that are less intrusive or less costly.

9. Adescription of the changes between the proposed rules, including supplemental notices, and final rules (if applicable):
There were no changes and no written comments by the public.

10. A summary of the principal comments and the agency response to them:
There were no changes and no written comments by the public.
11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules;
Not applicable,
12. Incorporations by reference and their location in the rules:
None
13. Was this rule previously adopted as an emergency rule?
No
14. The full fext of the rules follows:
TITLE 7. EDUCATION
CHAPTER 3. COMMISSION FOR POSTSECONDARY EDICATION
ARTICLE 1. RULEMAKING 4. “Public meeting” means a meeting held under and subject
to the Open Mecting Act, AR.S. §§ 38-431 through 38-
R7-3-101, General Provisions 431.09,
R7-3-102.  Incorporation by Reference 5. 'Rule” means a statement of peneral applicability that
R7-3-103.  Commission Rulemakine Reference implements, interprets or prescribes law or poliey, or
R7-3.104. Notice of Oral Proceedings deseribes the procedure or practice reguirements of the
R7-3-103, Economic. Small Business. and Consumer Impact Commission. Rule includes the amendment or repeal of 4
Summary prior rule, but does not include intra-agency memotanda.
R7-3-106.  Effective Date of Rules 6. _Rulemaking" means the process for formulation and
R7.3-107.  Variance Between Adopted Rule and Published adoption of a rule.
Notice of Proposed Rule Adoption B. The Commission shall follow the uniform system for number-
R7-3-108. Oral Proceedings ing, form and stvle as prescribed by the Secretary of State in
1CLE 2.
ARTICLE 2. ADJUDICATIONS R7-3-102. Incorporation by Reference
R7-3.201 Definitions The Commission may incorporate by reference in its rules and
R7-3-202,  Contested Cases, Notice, Hearing. Records without publishing the incorporated matter in full all or any part of
. . A 2. ; ;i
R7-3203.  Decisions and Orders a code, standard, rule, or repulation that is adopted by an agency of
R73204 4' Toarines and Evidence the United States or this state, or a nationally recognized organiza-
RW7_3_205' _-—_g_mRehearin and Decisions tion or association. if incorporation of its text in Commission mles
Bldee,  SENCHREand Ueoislons would be unduly cumbersome, expensive, or otherwise inexpedi-
RTICLE 1. KIN gat. The reference in the Commission rules shall fully identify the
ARTICLE 1. RULEMA G incorporated matter by location, date, and shall state that the tule
R7-3-101. General Provisions does not include any Jater amendments or editions of the incorpo-
A. Definitions. In this Article. unless the context otherwise  Loted matter. The Commission shall file 3 copies of the incorpo-
- Juires: * rated matter with the Secretary of State at the time the adopted rule
1. "Apenda item" means a specified matter listed on an isfiled.

1o
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agenda included as part of the public notice of a Commis-
sion meeting nursuant to A.R.S. § 38-431.02.

'‘Comemission” means the Commission for Postsecondary
Education.

'Person” means an individual, parmership, corporation,
association. povernmental subdivision or unit of a pov-

emmental subdivision. a public or private organization of
any character or another agency.
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R7-3-103. Commission Rulemaking Record
Ihe Commission shall rpaintein an official rulemaking record for
gach rule proposed. The record and matter incorporated by refer-
ence shall be available for public inspection. The Commission rule-
making record shall contain all of the following:

1. Reference to the specific authority under which the rule is
proposed to be adopted. amended. or repealed;
The neme and address of Commission persgnnel with
whom persons may communicate reparding the rule;
An informative summary of the proposed rule;

o
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I

The time during which written submissions may be made
and the time and place where oral comments may be

made;
The current status of the proposed rule;

Any known timetable for Commission decisions or other

action for the rulemaking:

A copy of all publications in the drizona Administrative

Register or _a newspaper of general circulation with

respeet to the proposed action;

All written petitions, requests, submissions. and com-

ments received by the Commission and all other writfen

materials considered or prepared by the Commission in

connection with the proposed action:

The official minutes of all oral proceedings reparding the

rule;

10. A copv of the sconomic. small business, and consumer

impact summary and the minutes of eny public meeting at
which the rule was considered by the Commission;

11. A statement of the time. place and nature of the proceed-

ings for the adoption. amendment or repeal of the rule;

A copy of the final rule, Including the date of its adoption

and the date of its filing and publication,

R7-3-104. Notice of Oral Proceedings

The Commission or its staff shall request that the Secretary of State
publish in the Arizong ddministrative Register notice of an oral pro-
ceeding concerning proposed action by the Commission regarding a
rule. The notice shall include a statement of the date, time, place,
and nature of the proceedings. and the pame and address of Com-
ruission personne! with whom persons may communicate regarding

the rule, If the Secretary of State declines to publish such informa-

tiop, the Commission or its staff shall cause the information to be

published in a newspaper of general circulation. If an oral proceed-
ing regarding 2 rule is scheduled. the Cormmission shall allow at
least 30 davs to elapse after the publication date of the notice before

adopting, amending or repealing the rule.
R7-3-105. Economige,

Impact Summary

The Commission shall cause to be prepared an economic, small

business, and consumer impact summary. The economic, small
business, and consumer impact summary shall be a brief summary
of the following information:

An identification of the proposed rulemaking:
An identification of the persons who will be directly

affected by, bear the costs of, or directly benefit from the
proposed rulemaking;

An analysis of the probable costs and benefits from the
implementation_and enforcement of the proposed mie
making on the Commission. and on any political subdivi-
sion or business directly affected by the propesed rule
making:

The probable impact of the propoged rulemaking on

gemployment in business. agencies. and political subdivi-
sions of this state affected by the proposed miemaking:

A statement of the probable impact of the proposed rule
making on small business:

A statement of the probable effect on state revenues:

A description of anv less intrusive or jess costly aiterna-

tive methods of achieving the purpose of the proposed
rule making.

R7-3-106,  Effective Date of Rules
A rule adopted by the Commission becomes effective when a certi-

fied original and 2 copies of the rule are delivered to the Office of
the Secretary of State unless a later date js required by the constitu-

tion of Arizona statute, or court order or as specified in the rule.
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R7-3-107.  Variance Between Adopted Rule and Published

Notice of Proposed Rule Adoption

A. If. 23 a result of public comment or internal review, the Com-
mission determines that a proposed rle requires substantial
change pursuant to subsection (B), the Commission shall issue
2 supplemental notice containing the changes in the proposed
rule, in accordance with R7-3-104. The Commission shall pro-
vide for additional public comment pursuant to R7-3-108.

B. In determining whether a rule which the Commission intends
to adopt is substantially different from the rule as originally
proposed by the Commission, the following shall be consid-
ered:

1. The extent to which the subject matter of the proposed
rule or the issues determined by that wule are different
from the subiect matter or issues involved in the rule
which the Comenission intends to adopt

2. The extent to which the effects of the proposed mile differ
from the effects of the rule which the Commission
intends to adopt,

3. The extent to which all persons affected by the rule which
the Commission intends to adopt should have understood

that the proposed rule would affect their interests.

R7-3-108. Oral Proceedings

A. When the Commission proposes a rule. such provosed action
shall be presented as a specifically identified apenda item for
review at a public meeting of the Commission, and such public
meeting shall take place no less than 30 days prior to the pub-
lic meeting at which the Commission intends fo adopt amend,
or repeal the mle. At the time it proposes a rule, the Commis-
sion mav schedule an oral proceeding on the proposed action.
Any person may submit written statements, arguments, and
supporting data on the Commission's proposed action to the
Executive Director of the Commission within 30 days follow-
ing the date the Commission proposes the mule.

B. The Commission shall schedule an oral proceeding on a pro-
posed rule if, within 30 days after proposing the rule, a written
request for an oral proceeding is submitted to the Commission

by no fewer than 5 persons. An oral proceeding may not be

held earlier than 30 days after notice of its date. location, and
time is published. If an oral proceeding is scheduled. the Com-
mission shall post. in a location as required for notice of a pub-

He_meeting. 2 written notice of the place and date of the

progceeding no less than 20 days in advance thereof, The Com-

mission, a member of the Commission. or an official of the

Comimission’s staff desismated by the Commission shall pre-

side at the oral proceeding. At the oral proceeding, minutes of
the meeting shall be taken and persons may present oral argu-
ment, views, and supporting data on the proposed rule. The
person presiding at the hearing shall exclude unduly repeti-

tious arsument.

€. Prior to its meeting at which it intends to adopt_amend, or
repeal a rule, the Commission shall be provided with a copy of
the proposed action: an informative summary of such action: a
memorandum _summarizing the written public _comment
received; the economic. small business. and consumer impact
summary; and the minutes of any oral proceeding regarding

the proposed action. The Commission shal] consider all such
information prior to adepting, amending, or repealing the mle,

e

ARTICLE 2. ADJUDICATIONS

R7-3-201.  Definitions

In this Article, unless the context otherwise requires;
L Commission” means the Comnmission for Postsecondary
Education, including the state postsecondary review
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entity, acting in accordance with responsibilities as pre-
scribed bv A.R.S. § 15-1851(A).

2. Contested case” means any proceeding in which the
legal rights. duties, or privileges of a party are required by
law to be determined by the Commission after an opnor-
tunity for hearing,

R7-3-202. Contested Cases, Notice, Hearing, Records
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R7-3-203,

in a contested case. the parties shall be afforded an opportunity
for hearing after reasonable notice. The notice shall be given at

least 20 days prior fo the date set for the hearing,
The notice shall include:

1. A statement of the time, place, and nature of the hearing;
2. A statement of the leaat authority and jurisdiction under
Opportunity _shall be afforded all parties to respond and
present evidence and argument on all issues involved. Infor-
mal disposition may be made of any contested case by stipula-
tion, agreed settlement. consent agreement. or default.

The record in a contested case shall include:

All pleadings. motions. and interlocutory rulings:
Evidence received or considered:

A statement of matters officially noticed;

Obiections and offers of proof and rulings thereon;
Proposed findings and exceptions;

Any decision. opinion. or report by the officer presiding
at the hearing;

All staff memoranda, other than privileped communica-
tions, or data submitted fo the hearing officer or members
of the Commission in connection with their consideration
of the case.

A hearing before a hearing officer or the Commission in a con-
tested case or any part thereof shall be recorded manually or
by 2 recording device and shall be transcribed on reguest of
any party. unless otherwise provided by law. The cost of such
transcriot shall be paid by the party making the request, unless
otherwise provided by law or unless assessment of the cost is
waived by the Commission.

Findines of fact shall be based exclusively on the evidence and
on matters officially noticed.
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Decisions and Orders

Any final decision or order adverse to a party in a contested case
shall be in writing or stated in the record. Any final decision shall
include findings of fact and conclusions of law, separately stated,
Findings of fact. if set forth in statutory lanpuace, shall be accom-

panied by a concise and explicit statement of the underlving facts
supperting the findings. Parties shall be notified either personally or

by mail to their last known address of anv decision or order. Upon
reguest a copy of the decision or order shall be delivered or mailed

forthwith to each party and to the partv’s attormey of record.

R7-3-204. Hearings and Evidence
A. A hearing in a contested case shall be conducted in an informal

B.
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manner and without adherence to the rules of evidence

required in judicial proceedings. Irrelevant, immaterial, or
unduly repetitious evidence shall be excluded. A party to such
proceedings shall have the right to be represented by counsel,

to submit evidence in open hearing, and shall bave the right of
cross examination. Hearings may be held in anv place deter-
mined by the Commission or its hearing officer.

Copies of documentary evidence may be received in the dis-
cretion of the presiding officer. Upon request. the parties shall
be given an opportunity to compare the copy with the original.

A. A party in a contested case hefore the Commission who is
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Notice may be faken of judicially cognizable facts. In addition.
notice may be taken of generally recognized technical or sci-
entific facts within the specialized knowledee of the Commis-

sion, Parties shall be notified either before or during the
hearing or by teference in preliminary reports or otherwise of

the material noticed including any staff memoranda or data
and they shall be afforded an opportunity to contest the mate-
rial so noticed. The Commission's experience, technical com-

petence_and specialized knowledse mav be utilized in the
evaluation of the evidence,

Rehearing of Decisions

aggrieved by a decision rendered in such case may file with
the Commission not later than 20 days after receint of the deci-

sion. g written motion for rehearing or review of the decision
specifying the particular grounds therefor. A motion for
rehearing of review under this Section may be amended at any
time before it is ruled upon by the Commission. A response
may be filed within 10 days after service of such motion by
any other party. The Commission may require the filing of
written briefs upon the issues raised in the motion and may
provide for oral argument.

B. A rehearing or review of a decision mav be granted for any of

the following causes materially affecting the moving party's
L Imregularity in the administrative proceedings of the Com-
mission or its hearing officer. or abuse of discretion
wherebv the moving partv was deprived of 2 fair hearine:
Misconduct of the Commission or its hearing officer or
the prevailing party;

Accident or surprise which could not have been pre.
vented by ordinary prudence:

Newly discovered material evidence which could not
with reasonable diligence have been discovered and pro-
duced at the original hearing;

Excessive or insufficient penalties:

Error in the admission or rejection of evidence or other
errors of law occurring at the administrative hearing:
That the decision is not {ustified by the evidence or is

contrary to the law.
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C. The Commission mav affirm or modify the decision or grant a

rehearing or review to all or any of the parties and on all or
part of the issues for anvy of the reasong set forth in subsection
(B). An order granting a rehearing or review shall specify with
particularity the ground or grounds on which the rehearing or
review is granted. and the rehearing or review shall cover only
those matters so specified.

D. Not later thap 20 days after a decision is rendered, the Com-

mission may on its own initiative order a rehearing or review
of its decision for any reasens for which it misht have granted
a rehearing or review on motion of a party. Afler piving the
parties or their counsel ngtice and an opporfunity to be heard
on the matter, the Commission may grant a motion for rehear-
ing or review for a reason not stated in the motion. In either

case, the order granting such a rebearing or review shall spec-
ify the grounds therefor.

E. When a motion for rehearing or review is based upon affida-

vits they shall be served with the motion. An opposing party
may within 10 days after service of such motion serve oppos-
ing affidavits and this period mav be extended for an addi-
tional period not exceeding 20 davs by the Commission for
good_cause shown or by written stipulation of the parties.
Reply affidavits may be permitted.
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