Arizona Administrative Register
Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which
have appeared in the Register 1st as proposed rules and have been through the formal rulemaking process including approval by
the Governor’s Regulatory Review Couneil. The Secretary of State shall publish the notice along with the Preambie and the full
text in the next available issue of the Arizona Administrative Register after the final rules have been submitted for filing and publi-
cation.

NOTICE OF FINAL RULEMAKING

TITLE 10. LAW

CHAPTER 3. DEPARTMENT OF LAW

CIVIL RIGHTS DIVISION
PREAMBLE
1. Sections Affected Rulemaking Action
Article 4. New Article
R10-3-401 New Section
R10-3-402 New Section
R10-3-403 New Section
R10-3-404 New Section
R10-3-403 New Section
R10-3-406 New Section
R10-3-407 New Section
RI10-3-408 New Section
R104-3-409 New Section
R10-3-410 New Section
R10-3-411 New Section
R10-3-412 New Section

2. The specific authority for the ralemaking, including both the suthorizing statute (general) and the statutes the rules are
implementing {specific);
Authorizing statutes: The authority of the Attorney General to adopt rules is set forth in A.R.S. §§ 41-192(B)(2) and 41-1452.06,
Under the Arizonans with Disabilities Act of 1992, the Attorney General is required to adopt rules which do not exceed Titles II
and 111 of the federal Americans with Disabilities Act, 42 USC §§ 12101 through 12213, and its implementing regulations, 28 CFR
35 and 36 and 36 CFR 1191

Implementing statutes: AR.S. §§ 41-1492 through 41-1492.12.

3. Effective date if other than prescribed by law:
September 3, 1996.

4. Citations of previous notices about the rule:
Notice of Rulemaking Docket Opening:
1 A.AR. 1398, August 18, 1995

Netice of Proposed Rulemaking:
1 A.AR. 1646, September 22, 1995

5, The name and address of agency personnel with whom persons may communicate reparding the rulemaking:

MName: Robbin M. Coulos, Assistant Attorney General, Civil Rights Division
Address: Attorney General's Office
1275 West Washington
Phoenix, Arizona 85007
Telephones: (602) 542-5263 {Phoenix) or (602) 628-6500 (Tucson)
Fax: (602) 542-1275 (Phoenix) or (602) 628-6765 (Tucson)
TTY: (602) 542-5002 (Phoenix) or (320) 628-6872 (Tucson)

6.  An explanation of the rule, including the agency's reasons for initiating the rule:
The current rulemaking process began in July 1995. This Article was promulgated by the Attorney General’s Civil Rights Division
and has been adopted to implement the provisions of the Arizonans with Disabilities Act, ARS. §§ 41-1492 through 41-1452.12.
R10-3-402 through R10-3-404 incorporate by reference the federal regulations and accessibility guidelines enacted to enforce the
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federal Americans with Disabilities Act. This was done to ensure that enforcement under Arizona state law would be consistent

with enforcement under federal law. The Attorney General adopted applicable federal regulations by reference, with only 2 excep-
tions.

The 1st exception, which appears in R10-3-401, adopts more applicabie definitions. The 2nd exception, which appears in R10-3-
403, is an amendment to 28 CFR 35.150(c) regarding the time period in which public entities must provide curb ramps. This
amendment is consistent with a proposed federal rule.

The following sets forth the specific reasons for adopting each Section, including the legal authority and the factual and policy rea-
sons for choosing the specific provisions.

The legal authority of the Attorney General to adopt this Article is based upon AR.S, §§ 41-1452.06 and 41-192.

AR.S. § 41-1492.06 states that the Attorney General has express statutory authority to adopt rules to carry out the intent of the
Arizonans with Disabilities Act (“AzDA”). AR.S. § 41-192(A) provides that the Attorney General has the authority to adopt rules
for the orderly conduct of business of the Depariment of Law; organize the Civil Rights Division within the Depariment of Law
and administer the Civil Rights Division pursuantto A.R.S. § 41-1401 et seq.; and establish administrative and operational policies
and procedures within the Department of Law,

R10-3-401 is the definitionai Section. It adopts and incorporates by reference 28 CFR 35.104 and 36.104, which set forth the def-
initions of words and phrases used throughout the federal regulations and this Article. There are amendmments to several defini-
tions, including the definitions for Act, ADAAG, Attorney General, National and Respondent, because of their different
application under this Article. The amendments are definitions of words and phrases that would have a different meaning under
the federal regulations and words and phrases that are not defined in A R.S, § 41-1452. The purpose of this Section is to adopt and
incorporate the terms to be used in implementing this Article,

R10-3-402 establishes the requirements for nondiscrimination by specified public transportation on the basis of disability in accor-
dance with A.R.S. § 41-1492.05. This Section adopts and incorporates by reference provisions of 36 CFR 1191 and its accompa-
nying appendix, which relate to specified public transportation services by a private entity. The purpose of this Section is to adopt
and incorporate the federal regulations that implement Title III of the ADA.

R10-3-403 establishes the requirements for nondiscrimination by public entities on the basis of disability in accordance with
ARS. § 41-1492.01. This Section adopts and incorporates by reference 28 CFR 35.130(b)(4), 35.133, 35.135, 35.150, 35151,
35.163, and Appendix A to 28 CFR 36 (the "Americans with Disabilities Act Accessibility Guidelines" or “ADAAG"), which per-
tain 1o the accessibility requirements for all buildings and facilities that are used by public entities and that are leased or con-
structed with the use of state or local monies under Title I of the ADA and ADAAG.

R10-3-404 establishes the requirements for nondiscrimination by places of public accommodation and commercial facilities in
accordance with AR.§. § 41-1492.02. This Section adopts and incorporates by reference the provisions of 28 CFR 36 and accom-
panying Appendix A, which pertain to public accommodations and commercial facilities under the ADA.

R10-3-405 establishes the procedures for filing complaints of discrimination with the Attorney General Civil Rights Division
under AzDA. The Attorney General has express statutory authority under A.R.S. § 41-1492.06 to adopt rules necessary to cary
out the intent of AzDA. In addition, AR.8. § 41-192(A) grants the Attorney General authority to adopt rules and to establish
administrative and operational policies and procedures for the orderly conduct of business of the Civil Rights Division. The pur-
pose of this Section is to set forth the operational procedures for {iling complaints.

R10-3-406 establishes the criteria and procedures to amend a complaint.

R10-3-407 establishes the procedures for serving written notice upon the complaining person acknowledging the filing of their
complaint, advising the complaining person of the time limits applicable to complaint processing and of their procedural rights and
obligations, advising the complaining person of their right to commence a civil action under A.R.S. § 41-1492.08, and advising the
complaining person that retaliation for filing a complaint is a discriminatory act prohibited by AR.S. § 41-1492.10. The purpose
of this Section is to set forth the operational procedures for notifying complaining persons of their rights under AzDA.

R10-3-408 establishes the procedures for serving written notice upon respondents, informing them of the complaint, identifying
the alleged discriminatory act upon which the complaint is based, stating the date that the complaint was accepted for filing, advis-
ing respondents of the time limits to file a response and of their procedural rights and obligations, advising respondents of the com-
plaining person's right to commence a civil action under AzDA, and advising respondents that retaliation against any person
because the person made a complaint is a discriminatory act or practice that is prohibited under A R.S. § 41-1492.10. The purpose
of this Section is to set forth the operational procedures for notifying respondents of their rights under AzDA,

R10-3-409 establishes the time Hmits and procedures respondents must follow to file an answer to a complaint,

R10-3-410 establishes the procedures to be followed by the Attormey General in the investigation of complaints under AzDA.
The Attorney General shall issue interrogatories and obtain documentary and testimonial evidence to obtain information concern-
ing the events or transactions that relate to the alleged discriminatory act or practice identified in the complaint, to decument pol-
icies or practices of the respondent involved in the alleged discriminatory act or practice alleged in the complaint, and to develop
factual data necessary to make a determination whether reasonable cause exists 1o believe that a discriminatory act or practice has
occurred or is about to oceur and prepare a final investigative report. The purpose of this Section is to set forth the policies and
operational procedures for issuing, modifying, and revoking interrogatories, subpoenas compelling the attendance and testimony
of witnesses, and subpoenas requiring the production for examination or copying of documents. This Section also authorizes the
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Attorney General to identify complaints of alleged discriminatory acts or practices that are pervasive or institutional in nature or
that involve compiex issues, novel questions of fact or law, or that will affect a large number of persons for systemic processing.
This determination may be based on the inforrnation in the complaint or on information gathered in an investigation. Systemic pro~
cessing shall focus not only on the facts alleged in the complaint but also on related policies, procedures, and matters under inves~
tigation, to make sure that they also comply with the nondiscrimination requirements of AzDA.

R10-3-411 is reserved.

R10-3-412. Subsection (A) was deleted as unnecessary and the remaining subsections were relettered. The phrase "and the prohi-
bitions with respect to the disclosure of information can be observed" was deleted from R10-3-412(B) because it was confusing.
The first sentence of subsection (C) was reworded for clarity. In subsection (D), the word "conciliation” was added before the
word "agreement” for accuracy; he word "must” in subsection (D) was replaced with "shall” to use regulatory language. In subsec-
tion (F), the phrase “[t}he Chief Counsel” was replaced with the phirase "[tihe Attorney General" because who the Attorney Gen-
e¢ral designates to file a civil action on his behalf is an internal management decision, In subsection (M), the "(B)" following
AR.S. § 41-1492.09 was deleted because all of AR.S. § 41-1492.09 applies to an action by the Atftorney General.

Procedural History

On July 28, 1995, a Notice of Rulemaking Docket Opening was filed with the Secretary of State. It was published in the Arizona
Register on August 18, 1995,  On August 3, 1995, a Notice of Proposed Rulemaking was filed with the Secretary of State. It was

scheduled to be published by the Secretary of State in the Arizona Register on August 25, 1995, but due to an inadvertent error, it
was not published until September 22, 1993,

Following publication of the Notice of Proposed Rulemaking, a public comment period was held. The Civil Rights Division con-
ducted public hearings and written and oral comments were collected and evaluated.

A public hearing was held in Tucson an October 24, 1995, and in Phoenix, Yuma, and Flagstaff on October 27, 1995, Each of the
public hearings was publicized through the Arizona Civil Rights Advisory Board by informational mailings and public announce-
ments. All comments taken during the public comment period were either tape recorded or in writing.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish 2 previous grant of
authority of a polifical subdivision of this state:

Not applicable.

The summary of the economic, small business and consumer impact:

Identificatior. of the Rulemaking:

This Article implements the Arizonans with Disabilities Act, pursuant to AR.S § 41-1492.06 which directs the Attorney General
to adopt rules which do not exceed Titles I} and Hi of the federal Americans with Disabilities Act and its implementing regula-
tions. The purpose of this Article is to set forth the state accessibility standards for public entities, commercial buildings and facil-
ities, places of public accommodation, and specified public transportation and to provide procedural guidelines for enforcement of
AzDA by the Attorney General. The Attorney General incorporated the applicable federal regulations by reference to ensure that
this Article complies with AR.S. § 41-1492.06.

Summary of Information in the Economic, Small Business, and Consumer Impact Statement:

The accessibility standards set forth in R10-3-401 through R10-3-404 impose no actual additional costs to individuals, public enti-
ties, commercial facilities, places of public accommodation, and providers of specified public transportation services who should
have complied with Titles I and III of the ADA and their implementing regulations or the Rehabilitation Act of 1973. Actual
costs 1o each public and private entity are difficult to measure because costs will depend on a number of variables, including the
condition of the existing siructure, the nature of the changes that need to be made, the goods and/or services being offered, the

contractual obligations for building maintenance and facility compliance, and available tax deductions. Existing federa) tax incen-
tives are a benefit of compliance. :

There are no specific costs associated with R10-3-405 through R10-3-412, which are the procedural sections of this Article,
because these sections do not establish: any substantive rights, duties, or obligations. There should be no increased expenditures
for compliance with the AzDA rules, rior should there be any effect on State revenues. Any costs associated with this Article will
depend on the level of compliance with the federal law.

There are thousands of Arizona citizens who benefit from greater accessibility. The ability for these Arizona citizens with disabil-
ities to gain access to public and private facilities or to participate in public events and activities is significant to their quality of
life. The specific benefits from each Section of this Article are difficult to assess because not all individuals with disabilities ben-
efit from the same accessibility standards. Arizona citizens will also benefit from the enforcement of the accessibility standards
by the Attorney General and the ability to pursee their claims of disability discrimination in state court.

The benefits justify the additional costs to public entities, commercial facilities, places of public accommodation, and providers of
specified public transportation services.

A description of the changes between proposed rule, including any supplemental nofices. and the final rule;

Some minor changes to this Article have been made. Each change in text was made either to enhance the clarity, conciseness, and
understandability of the rule or in response to public comment. None of the changes makes the final rule substantially different
from the proposed rule. The persons affected by the final rule, and the rule’s subject matter and effects, are not significantly differ-
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ot from those of the proposed rule.

. “Administrative Rules” was deleted from the heading of the Article.
#Civil Rights Section™ was changed to “Civil Rights Division.”

“said” and “such” were changed 1o “the.”

* his or her” and “his” were changed to “their.”

" “hereby” was deleted from R10-3-401 and R10-3-403,

" «this rule” was changed to “this Section.”

“above” was changed to “in R10-3-408" in R10-3-409(A).

“and” was deleted from R10-3-41(G).

The heading for R10-3-411 was changed to “Reserved.”

: The hyphen was deleted from the word subsection in R10-3-401(8).

The number (4) was added 1o R10-3-410(D)), as it had been inadvertently omitted.
The text of the final rule differs from that of the proposed rule as follows:

#R10-3-401. The proposed Section was deleted and replaced by the definitional provisions of R10-3-402 to eliminate unnscessary
and repetitive provisions or to move the provisions to a more applicable Section. The first sentence was reworded for clarity. The
efinition of "Arizona Attorney General” was added for consistency and to avoid any confusion with the federal regulation. R1¢0-
-401(A)1) was deleted as redundant; however, the substance of this provision is incorporated into R10-3-403. R10-3-401{A)(2)
-was also deleted as redundant; however, the substance of this provision is incorporated into R10-3-404.  R10-3-401(A)3) was
‘moved to R10-3-402 as a separate Section. Subsection {B) repeated the statutory language and was therefore deleted as unneces-

'RJ0-3-402. The definitions in this Section were moved to R10-3-401. This appeared as R160-3-401(A)(3) in the proposed rule.
The language “[olwners and operators of specified public transportation shall comply with™ was added to clarify this Section’s
application.

R10-3-403, The language “[piublic entities shall comply with” was added to clarify this Section’s application. The accessibility
guidelines in Appendix A to 28 CFR 36 apply to public entities, pursuant to 28 CFR 35.151(c); however, the phrase “and Appen-
dix A to 28 CFR 36” was added for clarification. The phrase “relating to public entities” was deleted as unnecessary. Subsec-
tion (B) was added to extend the time period for public entities to provide curb ramps until January 26, 1997, This change is
consistent with a rule proposed by the Department of Justice on November 27, 1995 (60 FR 58462), which extends the time period
for the provision of curb ramps at locations serving state and local government offices and facilities, transportation, and places of
public accommodation to January 26, 2000, and at public pedesirian walkways to January 26, 2005. The Attorney General is
extending the time period because it is anticipated that the proposed federal rule will become final by then. This will allow the
Attorpey General time to propose rulemaking and receive public comments on extending the time for providing curb ramps. Sub-
section (B) was added to facilitate compliance with A.R.S. § 41-1492.06(C), which states that the Attorney General shall amend
rules if amendments are needed to achieve consistency with regulations promulgated pursuant to the ADA.

R10-3-404. Subsection (4) of the proposed rule, regarding the effective date of this Article, was deleted because the Administra-
tive Procedure Act provides that the final rule will become effective when filed with the Secretary of State. The language
“[pHaces of pubtic accommodations and commercial facilities shall comply with” was added to clarify this Section’s application,
The Attorney General does not have the statutory authority to incorporate by reference 28 CFR 36.207, 36.209, 36.210 through
36.214, 36.306 through 36.307, 36.501 through 36.506, 36.508, and 36.601 through 36.608. These provisions were added to the
exceptions to incorporation.

In response to a public comment, 28 CFR 36.503 was included in the list of provisions that were not incorporated by reference
because A.R.S. § 41-1492.09 states that the Attorney General shall file a civil action if a reasonable cause determination is made
and conciliation cannot be reached; however, the fedetal regulation states that the Attorney General may file a civil action.

The amendments to Appendix A to 28 CFR 36, which appeared in R10-3-404(B) of the proposed rule, were deleted from the final
fule based upon public comment regarding inconsistencies between the proposed rule and the federal standards and the legislative
directive for this rulemaking. By deleting the amendments, the final rule will be identical to federal standards. This eliminates the
potential impact on the public and private sector of trying to comply with 2 different standards. The proposed R10-3-404(B) had
adopted universal parking and several other preferred accessibility standards permitted by the federal regulations. The Attorney
General encourages the use of universal parking, whenever possible, to provide for greater accessibility; however, a rule requiring
universal parking cannot be adopted because of the restrictions placed upon this ralemaking by statute.

R10-3-403. The Ist sentence in subsection (A) was added to distinguish the provisions in this Article from the provisions in Chap-
ter 3, Article 3, which pertain to complaints of discrimination based on race, color, creed, national origin, and ancestry. The stat-
utory provisions “AR.S. §§ 41-1492.01 through 41-1492.05 and AR.S §§ 41-1492.10 through 41-1492.11" referenced in

~ September 27, 1996 Page 4081 Volume 2, Issue #39




Arizona Administrative Register

Notices of Final Rulemaking

subsections (A) and (B), and “A.R.S. § 41-1492 et seq.” referenced in subsection (C) were replaced with the phrase “the Act” for
consistency and clarification. The phrase “or this Article” was added to subsections (A), (B), and (C) also for clarification. The
word “must” in subsection (F) was replaced with “shall” to use regulatory language. The subsection referred to in R10-3-405(D)
was a typographical error. The reference to R10-3-403(A)(5) was deleted from the final rule as unnecessary. The subsection
referred to in R10-3-405(7) was also a typographical error. This reference has been corrected and changed from R10-3-405(A)(4)
to R10-3-405(D) and (E). The phrase “if available” was added to R10-3-405(H)(2) and replaces the phrase “if appropriate” in
R10-3-405(H)(3)} as unduly restrictive because 2 complaining person may not have the name and address of the respondent or a
description of the public or private entity readily available.

R10-3-406, The phrase “at any time during the pendency of the investigation” was added to subsection (A) to clarify when a com-
plaint may be amended and to make this Section consistent with R10-3-409(B). The subsection referred to in R10-3-406(B) was a
typographical error. This reference has been changed from R10-3-405(D) to R10-3-408.

R10-3-408. The phrase “within 10 days of the notification” was deleted from the final rule to clarify the intent of this Section.
R10-3-409. The word “must” in subsection (A) was replaced with “shall” to use regulatory language.

R10-3-410. The sentence “[i]n no event shali the Attorney General’s Office grant an extension of time which will exceed 21 days
from the original date upon which the interrogatories were due” was deleted from R10-3-410(B)(3) because it established an
unduly restrictive standard. Subsections (C) and (D) were deleted because they restated the language of the statute. Subsections
(F) through (K) were deleted because they inappropriately set forth internal policy decisions to be made by the management of the
Attorney General’s Office. Subsection (E) was relettered as subsection (C}.

R10-3-412. Subsection (A) was deleted as unnecessary and the remaining subsections were relettered. The phrase “and the prohi-
bitions with respect to the disclosure of information can be observed” was deleted from R10-3-412(B) because it was confusing.
The st sentence of subsection {C) was reworded for clarity. In subsection (D), the word “conciliation” was added before the word
“agreement” for accuracy; the word “must” in subsection (D) was replaced with “shall” to use regulatory language. In subsection
(E) the phrase “[tlhe Chief Counsel” was replaced with the phrase “[tlhe Attorney General” because who the Attorney General
designates to file a civil action on his behalf is an internal management decision. In subsection (J) the phrase “the complaining
person or the respondent fail to make a good faith effort to resolve any dispute” was deleted based upon public comment. In sub-

section (L), the “(B)” following A.R.S. § 41-1492.09 was deleted because all of A.R.S, § 41-1492.09 applies to an action by the
Attorney General.

R10-3-413. Subsections (A) and (B) were deleted from the final rule because they inappropriately restated the language of the
statute. Subsection (C) was deleted because it could have unnecessarily restricted the ability of the Attorney General to make
determinations on cumulative complaints or new evidence,

10. A summary of the principal comments received and agency response to them:

COMMENT: It appears that R10-3-404(B)}(1) will diminish a previous grant of authority to 2 political subdivision of this state

because it would supersede local and county zoning ordinances which reguiate the size of certain buildings by the number of auto-
mobile spaces provided. .

RESPONSE: R10-3-404(B)(1) was deleted from the final rule because it exceeded the regulations, guidelines and standards issued
by the United States Departments of Transportation and Justice relating to Titles II and Il of the ADA and therefore exceeded the
statutory standard set forth in AR.S. § 41-1492.06.

COMMENT: The economic impact of R10-3-404(B)(1) and {4) could be very considerable when having to retrofit an existing
parking structure to comply with these requirements. Just saying that 1 vehicle is actually “1.5 vehicles” does not make it so. An
existing building with a specific number of parking spaces may become “nonconforming” if unable to provide accessible parking
spaces required by the proposed rule. A “nonconforming” building must address the problem of reducing the number of parking
spaces needed to satisfy the needs of the facility’s use. In addition, the requirement to provide a vertical clearance in a parking
garage of § feet 2 inches will impact nearly every existing parking structure, resulting in a major expense in order to comply.

RESPONSE: R10-3-404(B)(1) and (4), which amended sections of Appendix A to 28 Part 36, were deleted from the finel rule
becanse they exceeded the regulations, guidelines, and standards issued by the United States Departments of Transportation and
Justice relating to Titles II and 111 of the ADA and therefore exceeded the statutory standard set forth in AR.S. § 41-1492.06.

COMMENT: R10-3-404(B)(4) should be modified. It states that there must be a 60-inch wide adjacent access aisle on the right
side of the parking stall. It goes on to state that compliance with this provision is acceptable when 2 accessible parking spaces
share the same access aisle, which would require the access aisle to be on the left side (not the right side) of 1 of the vehicles.

RESPONSE: R10-3-404(B)(4), which amended a Section of Appendix A to 28 CFR 36, was deleted from the final ruie becanse it
exceeded the regulations, guidelines and standards issued by the United States Departments of Transportation and Justice relating
to Titles 1T and UF of the ADA and therefore exceeded the statutory standard set forth in AR.S. § 41-1492.06.

COMMENT: R10-3-404(B)(5). Why are subsections (i) and (ii) not combined in the interest of brevity and good code writing?

RESPONSE: R10-3-404(B)(5), which amended a Section of Appendix A to 28 CFR 36, was deleted from the final rule because it
exceeded the regulations, guideiines, and standards issued by the United States Departments of Transportation and Justice relating
to Titles IT and 11l of the ADA and therefore exceeded the statutory standard set forth in AR.S. § 41-1492.06.

COMMENT: R13-3-404(B)(5). How is access to only 1/2 of the foed or utensils considered appropriate for protection of the civil
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rights of disabled persons? Also, the phrase “must be within the reach of a person using a wheelchair” is not acceptable code writ-
ing when you have such an excellent set of graphic illustrations to choose from and to reference.

RESPONSE: R10-3-404(B)}(5) was deleted from the final rule and the federal standard regarding access to food service was incor-
porated by reference. Section 5.5 of Appendix A to 28 CFR 35 states, in pertinent part, that i self-service shelves are provided, “at
least 50% of each type” must be within specified reach ranges. This Section: does not limit access to only 1/2 of the food or uten-
sils. It was deleted because it exceeded the regulations, guidelines and standards issued by the United States Departments of

Transportation and Justice relating to Titles II and UI of the ADA and therefore exceeded the statutory standard set forth in AR S.
§ 41-1492.06.

COMMENT: In the interest of brevity, R10-3-404(B}(6){i) and (ii) should be combined and should reference both Fig. 35 and 56
as graphic examples to follow,

RESPONSE: R10-3-404(B)(6), which amended a Section of Appendix A to 28 CFR 36, was deleted from the final rule because it
exceeded the regulations, guidelines and standards issued by the United States Departments of Transportation and Justice relating
to Titles IT and HI of the ADA and therefore exceeded the statutory standard set forth in AR.S. § 41-1492.06.

COMMENT: R10-3-405(A). 180 days seems to be an excessive amount of time in which to file a complaint since accurate mem-

ories fade and thus create far more difficulty in accurately reconstructing the facts of the case, If this time could be shortened, it
would be of great assistance to all and would reduce legal costs.

RESPONSE: This change was not made because the 180-day requirement is set forth in A.R.S. § 41-1492.09,

COMMENT: Is the Attorney General going to render some type of preliminary plan review and answer the technical questions
from local building departments that always seem to arise in the design and renovation of buildings?

RESPONSE: The Attorney General does not have statutory authority to provide a preliminary plan review.,

COMMENT: R10-3-404(B)(1) does not reference a valid Section number. The provision should be changed from "Section
4.2.3.5(b) of Appendix A" to "Section 4.1.2(5)(b) of Appendix A.”

RESPONSE: This change was not made because this provision was deleted from the final rule. It exceeded the regulations, guide-
lines and standards issued by the United States Departments of Transportation and Justice relating to Titles Il and IIi of the ADA
and therefore exceeded the statutory standard set forth in A R.S. § 41-1492.06.

COMMENT: In the second sentence of R10-3-404(B) there is an invalid Section number. The provision should be changed from
“Section 4.1.2.5(b)” 0 “Section 4.1.2(5)(b).”

RESPONSE: This change was not made because this provision was deleted from the final rule. It exceeded the reguiations, guide-
lines and standards issued by the United States Departments of Transportation and Justice relating to Titles Il and III of the ADA
and therefore exceeded the statutory standard set forth in A.R.S. § 41-1492.06.

COMMENT: R10-3-404(B)(2). Why is this change being proposed? This provision deletes the forward or parallel wheelchair
positioning and the figures referenced in ADAAG and is therefore not consistent with the legislative intent. The ADAAG lan-
guage should not be changed. RESPONSE: R10-3-404(B)(2) was deleted from the final rule and the ADAAG janguage was incor-
porated by reference. R10-3-404(B)(2) was deleted because it exceeded the regulations, guidelines and standards issued by the

United States Departments of Transportation and Justice relating to Titles I and IIT of the ADA and therefore exceeded the statu-
tory standard set forth in A.R.S. § 41-1492.06.

COMMENT: R10-3-404(B)(3). Why was Section 4.13,12 revised to delete the performance requirernents for automatic doors and

power-assisted doors? These standards are needed to regulate these instaliations. In addition, the proposed text has no source in
the Federal Act or Guidelines.

RESPONSE: R10-3-404(B)(3) was deleted from the final rule and the exact language of Section 4.13.12 of Appendix A to 28 CFR
36 regarding automatic and power-assisted doors was incorporated by reference, with no amendments. R10-3-404(B)(3) was
deleted because it exceeded the regulations, guidelines, and standards issued by the United States Departments of Transportation
and Justice relating to Titles I and IIT of the ADA and therefore exceeded the statutory standard set forth in AR.S. § 41-1492.06.

COMMENT: The final rule should contain a provision addressing a process to periodically revise the rles to maintain consistency
with forthcoming federal rules. In addition, the final rule should include provisions to assist local jurisdictions by providing a
means to obtain advisory technical assistance in the application of these standards.

RESPONSE: Pursuant toe AR.S. § 41-1492.06(C), the Attorney General is required to periodically review the final rules and
amend rules if amendments are needed to achieve consistency with regulations promulgated pursuant to the ADA.  The Attorney
General declines to adopt a rule requiring the provision of technical assistance.

COMMENT: R10-3-404(B)(4). Universal parking should be 13 feet wide.

RESPONSE: R10-3-404(B)(4) was deleted from the final rule. Section 4.6.3 of Appendix A 10 28 CFR 36, the federal standard
regarding accessible parking, was adepted and incorporated by reference. Section 4.6.3 requires accessible parking spaces to be at
ieast 96 inches wide with an adjacent 60 inch access aisle (i.e., 13 ft). Designated “van accessibie” parking spaces must be 96
inches wide with an adjacent 96 inch access aisle (i.e., 16 ft). Use of the “universal” parking design is permitted and encouraged.
Universal parking requires all accessible spaces to be 132 inches wide with a 60-inch access aisle (i.e., 16 feet). R10-3-404(B)4)
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was deleted from the final rule because it exceeded the regulations, guidelines and standards issued by the United States Depart-
ments of Transportation and Justice refating to Titles If and ILI of the ADA and therefore exceeded the statutory standard set forth
in AR.S. § 41-1492.06.

COMMENT: It is unfortunate that the hard work of the advisory committee is not going to be used in the proposed rules; however,
the members of the committee support the proposed rules.

RESPONSE: The hard work of the advisory committee is duly noted and greatly appreciated. COMMENT: R10-3-403 should
also incorporate 28 CFR § 35.130(b)(3), which states: “A public eniity, in the selection of procurement contractors, may not use
criteri that subject qualified individuals with disabilities to discrimination on the basis of disability.” Incorporation of § 35,130
(b)(5) is necessary to fully implement AR.S. § 41-1492.01, which requires that certain buildings and facilities “conform to” Title
Il of the ADA. In order to “conform 1o Title II, a building or facility must not only meet accessibility guidelines, it also must be
construed, altered, and/or maintained by a contractor who was selected acgording to criteria that do not discriminate on the basis of
disability.

RESPONSE: This change was not made because it would exceed the Attorney General’s statutory authority. Protection of persons
with disabilities i the selection of procurement contractors is an issue which relates to the services, programs of activities of the
state. ARS. § 41-1492.01 regulates the accessibility of the buildings and facilities that are used by state and local public entities
and that are leased or constructed with the use of state or local monies, but does not regulate the services, programs, or activities of
state and local public entities.

COMMENT: R10-3-404. Arizona cannot adopt 28 CFR 36.503 with respect to fawsuits by the Attorney General. Our state law
requires that a lawsuit must be filed if a cause determination is made and conciliation cannot be reached. See AR.S. § 41-1462.09.

RESPONSE: This change is reflected in R10-3-401(A)(2) and R10-3-404(A). The citation “28 CFR 36.503” was added to the kist
of provisions that were not incorporated by reference,

COMMENT: The provision relating to automatic or power-assisted doors should not be eliminated from Section 4.13.12 of
Appendix A to 28 CFR 36. Sec R10-3-404(B)(3).

RESPONSE: R10-3-404(B)(3) was deleted from the final rule and the exact language of Section 4.13.12 of Appendix A to 28
CFR 36 regarding automatic and power-assisted doors was incorporated by reference, with no amendments, R10-3-404(B)(3) was
deleted because it exceeded the regulations, guidelines and standards issued by the United States Departments of Transportation
and Justice relating to Titles I and 1Tl of the ADA and therefore exceeded the statutory standard set forth in A.R.S. § 41-1492.06.

COMMENT: The word “Part” in R10-3-404(A) should be deleted and replaced with “§.”
RESPONSE: R10-3-404(A) of the proposed rule was deleted as unnecessary and replaced with language from R10-3-401(A)(2).

COMMENT: R10-3-404(B)(4), which relates to Section 4.6.3 of Appendix A, should include the following language from that
Section: “Parking spaces and access aisles shall be level with surface slopes not exceeding 1:50 (2%) in: all directions.” This lan-
guage is necessary 10 ensure that parking spaces are accessible.

RESPONSE: We agree. R10-3-404(B)(4) was deleted from the final rule. The requirement that parking spaces and access aisles
be level with surface slopes not exceeding 1:50 (2%} in all directions, which appears in Section 4.6.3 of Appendix A to 28 CFR
36, was adopted and incorporated by reference. R10-3-404(B)(4) was deleted becanse it exceeded the regulations, guidelines and
standards issued by the United States Departments of Transportation and Justice relating to “Titles Il and I of the ADA and there-
fore exceeded the statutory standard set forth in AR.S. § 41-1492.06.

COMMENT: The language in R10-3-405(F), which requires that each complaint contains the affirmation which is made “under
penalty of perjury” should be replaced with the language “to the best of my knowledge and belief.” The proposed language
exceeds the requirements of the ADA, and it will almost certainly have 2 chilling effect on the filing of complaints.

RESPONSE: A.R.S. § 41-1492.09 states that each complaint “shall be in writing under oath and in such form as the Attorney Gen-
eral requires™; therefore, this requirement is consistent with Arizona law.

COMMENT: R10-3-405(]) refers to R10-3-403(A)(5), but the rule contains no (AXY(5).

RESPONSE: The subsection referred to in R10-3-403(1) was a typographical error. This reference was deleted from the final rule
as unnecessary.

COMMENT: R10-3-405(]) refers to R10-3-405(A)(4), but the rule contains no (A)(4).

RESPONSE: The subsection referred to in R10-3-405(J) was a typographical error. This reference has been changed from R10-3«
405(AX4) to R10-3-405(D) and (E).

COMMENT: R10-3-406(B) refers to notifying respondents under R10-3-405(D), but that rule does not pertain to notifying respon-
dents.

RESPONSE: The subsection referred to in R10-3-406(B) was 2 typographical error. This reference has been changed from R10-3-
405(D) to R10-3-408.

COMMENT: The language in R10-3-409 which requires the respondent to answer the complaint “under penalty of petjury”
should be replaced with the language “te the best of my knowledge and belief” The proposed language exceeds the requirements
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of the ADA.

RESPONSE: This change was not made because it would reduce the evidentiary value of respondent’s answer. If the factual alle-
gations are set forth in a respondent’s answer are to be considered as evidence in the investigation, the answer must be signed and
under oath. The ADA does not specifically address the procedural requirernents for conducting an investigation, therefore this lan-
guage does not exceed the reguirements of the ADA.

COMMENT: R10-3-411 should not be reserved. Rules reparding access to investigative files are very important. The Attorney
General’s Office should include provisions regarding access to investigative files in the final rule. The language should allow

attorneys considering representation of 2 complaining party in private litigation access to files regarding the subject of the investi-
gation.

RESPONSE: This would constitute a substantial change to the rule. At this time, the Attorney General’s Office would like to
keep this Section reserved until firther consideration.

COMMENT: The language in R10-3-412(Y) which allows the Attorney General’s Office to terminate its efforts to conciliate the
complaint if the parties “fail to make a good faith effort to resoive any dispute” is of concern. As worded, genuine disagreement in
difficutt cases witl be considered failure to make a good faith effort. Delete this phrase or use more objective langunage.
RESPONSE: This phrase was deleted based upon this comment.

COMMENT: In R10-3-412(M), the “(B)” after A.R.S. § 41-1492.09 should be deleted because all of A.R.S. § 41-1492.09 applies
to an action by the Attorney General,

RESPONSE: This change was made based upon this comment.

COMMENT: R10-3-413 should set forth the statutory time limits for the Attorney General to effectuate a conciliation agreement
and to file a civil action if no agreement is reached. Subsection (B) should be amended by adding the following language, which is
taken from A.R.S. § 41-1492.09(A): “If, after investigation, the attorney general determines that reasonable cause exists 1o belisve
that AzDA or its implementing rules are being violated, the atiomey general shall attempt for a period of not more than 30 days to
effectuate a conciliation agreement. If no conciliation agreement has been reached after thirty days from the date of the reasonable
cause determination, the attorney general shall file a civil action in the appropriate court.”

RESPONSE: This change was not made and R10-3-413 was deleted from the final rule because it is not appropriate to restate the
janguage of a statute in a rule.

COMMENT: The following language should be added to R10-3-413 as subsection (D): “Within 180 days after the filing of a com-
plaint under R10-3-405, the attorney general shall issue a determination of whether reasonable cause exists to believe that AzDA

or its implementing rules have been violated.” This language is necessary to ensure that discrimination on the basis of disability is
redressed promptly.

RESPONSE: This language would unduly restrict the ability of the Attorney General to assist victims of discrimination.

COMMENT: it should not make a difference if a disabled person crosses city, county or state lines. They should expect the same
level of accessibility. Therefore, adopting the federal accessibility standards with minor modifications is an excelient idea,

RESPONSE: By incorporating the federal regulation by reference, the final rule will set forth accessibility standards that have
been enforced since Januvary 26, 1992,

COMMENT: If A.R.S. §§ 34-401 through 34-411 are still active statutes, the Attorney General’s Office should ensure that there is
no conflict with the proposed rules.

RESPONSE: A.R.S. §§ 34-401 through 34-411 were repealed by Laws 1992, Ch. 224, § 3, which makes reference to ARS. §§
41-1492 to 41-1492.12. :

COMMENT: R10-3-404(B)(3) shoutd include not exclude automatic doors, power-assisted doors and sliding doors to have a
bottom 10 inches (255 mm) and a smooth uninterrupted surface, as often these doors do not open completely or open foo slowly,
resulting in the wheelchair bumper or footrest contacting the bottom 10 inches of the door. e

RESPONSE: R10-3-404(B3(3) was deleted from the final rule. The language of Section 4.13.12 of Appendix A t0 28 CFR 36, . . SRR
including language regarding automatic and power-assisted doors, was incorporated by reference with no amendments. R10-3=. 0
4D4(B)(3) was deleted because it exceeded the regulations, guidelines, and standards issued by the United States Departments of "

Transportation and Justice relating to Titles II and I1I of the ADA and therefore exceeded the statutory standard set forth in AR.S.
§ 43-1492.06. S

COMMENT: The proposed rules do not address the needs of disabled persons suffering with environmental illnesses or chemical
sensitivities, SRTRE

RESPONSE: The ADA does not protect categories of illnesses or diseases. Each is evaluated individuaily and must meet t_lf_a_e__;i_e;’f-
inition of what constitutes "disability" as described in the law, rules, and regulations of the ADA. The ADA Technical Assistance
manual also provides numerous examples to help determine if the individual meets the definition of "disability.” The issue:
beyond the scope of the ADA and AR.S. § 41-1492 et seq. Ll

COMMENT: Do the amendments to Appendix A to 28 CFR 36, which appear in R10-3-404(B), apply to both Tiﬂe:l'
entities? Gl
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RESPONSE: Yes. Pursuant to 28 CFR 35.151, which was adopted and incorporated by reference in R10-3-403, design, construc-
tion, or alteration of facilities used by Title II entities shall be deemed to comply with the requirements of the ADA, if done in con-
formance with ADAAG (Appendix A to 28 CFR 36). Therefore, ADAAG applies to public entities. However, the amendments to
Appendix A to 28 CFR 36 have been deleted from the final rule because they exceeded the regulations, guidelines, and standards
issued by the United States Departments of Transportation and Justice relating to Titles I and ITf of the ADA.

COMMENT: If public entities have complied with Section 4.6.3 of ADAAG, they will suffer a financial impact if they need to
redesign their parking lots to comply with R10-3-404(13)(4) requiring all accessible parking spaces to be not less than 132 inches
(3350 mm) in width. Some public entities will have to decrease the existing number of disabled parking spaces due to the physical
space required by the proposed rule. Therefore, the disabled parking stall width should remain 96 inches, per ADAAG.

RESPONSE: This change was made. This provision, which amended a Section of Appendix A to 28 CFR 36, was deleted from
the final rule because it exceeded the regulations, guidelines, and standards issued by the United States Departments of Transpor-

tation and Justice relating to Titles I and I of the ADA and therefore exceeded the statutory standard set forth in A.R.S. § 41-
1492.06.

COMMENT: The reach range for library card catalogs and magazine displays specified in the ADAAG allows a 54-inch maxi-
mum and 48 inches as a preferred limit. The 4-inch difference proposed in R10-3-404(B){6)(I) is not a large 1 but couid become 2
problem if a library can only accommodate a certain number of catalogs or magazines within that range. This would require a
greater amount of floor space designated to these functions. The amount of floor space is a concern due to the cost assigned to it.
How floor space is allocated is important to a library function; for this reason, the allowable reach range should remain as stated in
the ADA Accessibility Guidelines, 54 inches maximum and 48 inches preferred.

RESPONSE: This change was made. This provision, which amended a Section of Appendix A to 28 CFR 36, was deleted from the
final rule because it exceeded the regulations, guidelines, and standards issued by the United States Departments of Transportation
and Justice relating to Titles I and III of the ADA and therefore exceeded the statutory standard set forth in A.R.S. § 41-1492.06.

COMMENT: Disappointed that the prior proposed rules were discarded. They made it much easier to comply with AzDA require-
ments than the new proposed rules do.

RESPONSE: The prior rulemaking packet was terminated, as the result of numerous public comments and the desire to make the
final rules more consistent with federal law. The final rules incorporate the federal law by reference and thereby provide for a
more uniform accessibility standard.

COMMENT: R10-3-404(B) adopts a 16' requirement with 1.5 credit while ADAAG uses a 13’ requirement. The 13' requirement
should be maintained to be consistent with ADAAG, but give credit only to providers which use desirable 16’ standard.

RESPONSE: R10-3-404(B)(4) was deleted from the final rule, Section 4.6.3 of Appendix A to 28 CFR 36 ("ADAAG"), which
requires accessible parking to be at least 96 inches wide with an adjacent 60 inch access aisle (i.e., 13 ft), was adopted and incorpo-
rated by reference. The “universal” parking space design is permitted and encouraged. Under the “universal” parking space
design all accessible spaces are 132 inches wide with a 60-inch access aisle (i.c., 16 fi). R10-3-404(B)(4) was deleted because it
exceeded the regulations, guidelines and standards issned by the United States Departments of Transportation and Justice relating
to Titles IF and JII of the ADA and therefore exceeded the statutory standard set forth in AR.S. § 41-1492.06.

COMMENT: Under R10-3-404(B)(2), the miilimeter requirement has been changed from 1220 mm to 1200 mm. Is this a typo?

RESPONSE: There was a typographical error in the proposed rule; however, this provision has been deleted from the final rule
because it exceeded the regulations, guidelines, and standards issued by the United States Departments of Transportation and Jus-
tice relating to Titles I and 11 of the ADA.

COMMENT: Does R10-3-404(B)(3) replace the automatic door requirement?

RESPONSE: The proposed language of R10-3-404(B)(3) did replace the automatic door requirement; however, it was deleted
from the final rule. The language of Section 4.13.12 of Appendix A to 28 CFR 36 regarding automatic and power-assisted doors
was incorporated by reference with no amendments. R10-3-404(B)(3) was deleted because it exceeded the regulations, guidelines
and standards issued by the United States Departmenis of Transportation and Justice relating to Titles II and IIT of the ADA and
therefore exceeded the statutory standard set forth in AR.S. § 41-1492.06.

COMMENT: The language in R10-3-404(B)(6) is of concern. Adjusting the widths of shelves is not a problem. A probiem does
arise when the height of shelves must be adjusted because manufacturers of the shelves rely on the ADAAG requirements. Estab-
lishing a different requirement would force builders to use custom shelving all the time.

RESPONSE: We agree. R10-3-404(B)(6), which amended Section 8.4 of Appendix A to 28 CFR 36, was deleted from the final
rule because it exceeded the regulations, guidetines and standards issued by the United States Departments of Transportation and
Justice relating to Titles I and IIf of the ADA and therefore exceeded the statutory standard set forth in ARS8, § 41-14592.06.

COMMENT: The numbering of the proposed rules is confusing. The vertical clearance provision in R10-3-404(B) refers to a non-
existent Section.

RESPONSE: R10-3-404(B), which amended a Section of Appendix A to 28 CFR 36, was deleted from the final rule because it
exceeded the regulations, guidelines and standards issued by the United States Departments of Transportation and Justice relating
to Titles I and I of the ADA and therefore exceeded the statutory standard set forth in AR.S. § 41-1492.06.
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COMMENT: The 1.5 standard for parking places in R10-3-404(B)(1} is confusing. RESPONSE: The 1.5 standard in R10-3-
404(B)(1) was deleted from the final rule because it exceeded the regulations, guidelines and standards issued by the United States
Departments of Transportation and Justice relating to Titles II and III of the ADA and therefore exceeded the statutory standard set
forth in AR.S. § 41-1492.06. Deletion of this wording should resolve any possible confusion.

COMMENT: In R10-3-404(B)(2), the last 2 sentences of Section 4.2.4.1, regarding forward and parallel approach and knee
spaces, should not have been deleted. That language is very helpful in enforcement.

RESPONSE: We agree. R10-3-404(B)(2), which amended Section 4.2.4.1 of Appendix A to 28 CFR 36, was deleted from the
final rule because it exceeded the regulations, guidelines, and standards issued by the United States Departments of Transportation
and Justice relating to Titles Il and II{ of the ADA and therefore exceeded the statutory standard set forth in A R.S. § 41-1492.06.

COMMENT: The final rule should establish a requirement that investigation will be completed within 100 days or something sim-
ilar to that, as provided under the Fair Housing Act.

RESPONSE: There is no similar statutory requirement under AzDA. This language would unduly restrict the ability of the Attor-
ney General to assist victims of discrimination.

COMMENT: Since the multifamily housing guidelines have been deleted from the proposed rules, rulemaking under the Fair
Housing Act should be reopened and the requirements inserted there.

RESPONSE: AzDA only applies to public entities, places of public accommodation and commercial facilities, and specified pub-
lic transportation. Establishing accessibility guidelines for multifamily housing woutd go beyond the scope of AzDA.

COMMENT: Enforcement of AzDA should be shared with the building code officials and not left solely on the Attorney General.
Are building code people going to be involved in enforcement of the rules?

RESPONSE: Enforcement wiil be shared with building code officials pursuant to AR.S. § 41-1492.03 which states that the stan-
dards.and specifications referred to in A2DA and its implementing rules shall be incorporated info existing state and local building
codes. COMMENT: It is unclear as to whether the final rule will be applied retroactively.

RESPONSE: The final rule shall become effective when it has been filed with the Secretary of State. There is no statutory provi-
sion providing that the final rule will be applied retroactively. COMMENT:The proposed rule is ambiguous as to whether the
requirements for places of public accommodation also apply to governmental entities, e.g., Hbraries.

RESPONSE: 28 CFR 35.151 was added to R10-3-403 to clarify this issue. Pursuant to this federal regulation, which was adopted
and incorporated by reference in R10-3-403, public entities must comply with ADAAG (Appendix A to 28 CFR 36), in the design,
construction, or alteration of their facilities. Therefore, the accessibility guidelines that apply to places of public accommodation
also apply to governmental entities.

COMMENT: The proposed rule provides no guidance and none has been given from the federal government as to whether the
Uniform Federal Accessibility Standards (“UFAS”) can still be used by local governmental entities.

RESPONSE: 28 CFR 35.151(c), which was adopted and incorporated by reference in R10-3-403, allows local governmental enti-
ties to choose to comply with either UFAS or ADAAG 10 be deemed in compliance with the ADA. ¥ ADAAG is chosen, the ele-
vator exemption contained in 28 CFR §§ 36.401(d) and 36.404 does not apply. Until the Department of Justice determines

otherwise, since 28 CFR 35.151(c} has been incorporated by reference, under this Section, local governmental entities may con-
tinue to use UFAS.

COMMENT: The parking and dimension requirements exceed ADAAG.

RESPONSE: ADAAG was incorporated by reference, with no amendments, in the final rule. The parking provisions in the pro-
posed rule were deleted from the final rule because they exceeded the regulations, puidelines, and standards issued by the United

States Departments of Transportation and Justice relating to Titles Il and I of the ADA and therefore exceeded the statutory stan-
dard set forth in AR.S. § 41-1492.06.

COMMENT: R10-3-404(B) should include the undercounter knee and toe space which is included in ADAAG.

RESPONSE: We agree. ADAAG was incorporated by reference, with no amendments, in the final rule. R10-3-404(B) has been
deleted from the final rule because it exceeded the regulations, guidelines and standards issued by the United States Departments
of Transportation and Justice relating to Titles I{ and 111 of the ADA.

COMMENT: Some of the provisions of ADAAG are unenforceable because they are vague or conflicting; therefore, by incorpo-
rating ADAAG, seme of the proposed rules are unenforceable, Municipalities, especially building code officials, do not like the
proposed rules because the parameters of ADAAG are too vague.

RESPONSE: A R.S. § 41-1491.06(B) requires the Attorney General to adopt rules which do not exceed Titles 1] and III of the fed-
eral ADA and its implementing regulations. The provisions of ADAAG are not vague or conflicting.

COMMENT: There is ambiguity in ADAAG. There is a lack of construction guidelines, which may lead building code officials to
turn over decisions to the Attorney General, rather than making decisions 2t the municipality level.

RESPONSE: There is no provision in AzDA for the Attorney General to provide legal advice to local building code officials.
COMMENT: The proposed rules are not enforceable because they are not in building code language. The final rule should be
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written as 2 building code.

RESPONSE: A.R.S. § 41-1492.03 states that the standards and specifications referred to in AzDA and its implementing rules shall
be incorporated into existing state and local building codes. Local building officials are responsible for adopting the applicable
standards.

COMMENT: Simply publishing the rules is not the same as enforcement. The Attorney General should send 2 lefter to all towns
and cities so that the rules will be enforced.

RESPONSE: Once the final rule becomes effective, it must be incorporated into local building codes by local building officials as

a means of enforcement. AzDA contemplates enforcement by cities and towns through their local building codes. A letter from
the Attorney General is not necessary.

COMMENT: A “plan review” by the Attorney General is necessary to ensure compliance with the rules.
RESPONSE: The Attorney General does not have statutory authority to provide plan reviews.

COMMENT: ADAAG is useable, but the final rule needs to have the graphics accompany the language to be better suited for use
by building code officials.

RESPONSE: Although the graphics do not often appear on the same page as the corresponding language, the graphics included in
ADAAG have been incorporated by reference.

COMMENT: The Attorney General should develop technicat assistance hand outs for the public.

RESPONSE: The Attorney General’s Office will continue to participate in continuing legal education in other forums to assist
interested parties in complying with civil rights laws.

COMMENT: The Uniform Building Code (“UBC™) and ANSI A117.1 standards should be referred to in the proposed rule.

RESPONSE: UBC and ANSI A117.1 standards have not been referred to in ADAAG, therefore they have not been referred to in
the final rule.

COMMENT: The proposed rules do not address the duties and responsibilities of building code officials.

RESPONSE: The Attorney General does not have the statutory authority to adopt rules which establish the duties and responsibil-
ities of building code officials.

COMMENT: The language of R10-3-405(C) appears to make building code officiais liable as respondents in cases where they
may have given opinions on the interpretation of ADAAG or the proposed rules.

RESPONSE: AzDA contemplates the filing of & complaint against any person who directs or controls, or has the right to direct or
control, the conduct of another person with respect to the accessibility of any public building, public accommodation, commercial
facility or public transportation service, if that person, acting within the scope of their authority as an employee or agent of the
directing or controlling person, is engaged, has engaged, or is about to engage, in a violation of AzDA. There is no express statu-
tory exception for building code officials.

11. Other matters prescribed by statnte that are applicable to the specific agency or to any specific rule or class of rides:

ARS. §41-1492.06(A) requires the Attorney General to hold a reasonabie number of public hearings at locations throughout the
state prior to adoption of R10-3-401 through R10-3-412. A.R.S. § 41-1492.06(B) states that all rules adopted under the Arizo-
nans with Disabilities Act shall not exceed the regulations, guidelines and standards issued by the United States Departments of
Transportation and Justice relating to Titles H and III of the Americans with Disabilities Act.

12. Incorporations by reference and their location in the rules:

R10-3-401 incorporates by reference the definitions in 28 CFR 35.104 and 36.104.

R-10-3-402 incorporates by reference thase provisions of 36 CFR 1191 and accompanying appendix, which relate to specified
public transportation services by a private entity.

R10-3-403 incorporates by reference 28 CFR 35.130(b)(4), 35.133, 35.135, 35.150, 35.151, 35.163 and Appendix A to 28 CFR
36.

R10-3-404 incorporates by reference 28 CFR 36 and accompanying Appendix A {the “ Americans with Disabilities Act Accessibil-
ity Guidelines” or “ADAAG") with the exception of 28 CFR 36.201 through 36.214, 36.301 through 36.304, 36.305 through
36.308, 36.310, 36,501 through 36.506, 36.508, and 36.601 through 36.608.

. Whether the rule was previous adopted as an emergency rule and if so, whether the text was changed between adoption as an

emergency rufe and the adoption of this final rule:

The rule was not adopted as an emergency rule.

. The full text of the rules follows:
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~ TITLE 10. LAW

CHAPTER 3. DEPARTMENT OF LAW
CIVIL RIGHTS DIVISION

ARTICLE 4. THE ARIZONANS WITH DISARBILITIES ACT

R10-3-401. Definitions .

R10-3-402. Nondiscrimination on the Basis of Disability by
Specified Public Transportation

R10-3-403.  Nondiscrimination on the Basis of Disability by
Public Entities

R10-3-404. Nondiscrimination on the Basis of Disability by
Places of Public Accommodation and in Commer-
cial Facilities

R10-3-405. Complaints

R10-3-406. Amendment of Complaints

R10-3-407.  Notification of the Complaining Person

R10-3-408  Notification of Respondent

R10-3-409. Answer to a Complaint

R10-3-410. Investigations

R10-3-411.  Reserved

R10-3-412.  Conciliation

ARTICLE 4. THE ARIZONANS WITH DISABILITIES ACT

R10-3-401. Definitions

The following terms used in this Article or in the materials incorpo-

rated by reference in this Article have the following meaning:

L "Act’ or “the Act” means the "Arizonans with Disabilities
Act’ or "AZDA " AR S 8 41-1492 et seq.

2. "ADAAG" means Appendix A to 28 CFR 36, referred to

as the "Americans with Disabilities Act Accessibility
Guidelines.”

'Assistant Attormey General" means fhe "Arizona Assis-
tant Attorney General."

"Attorney General" means the "Arizona Attorney Gen-
eral "

"National" means "State of Arizona.”

"Respondent" means a person, public entity, commercial
facility or public accomrmodation against whom a com-
plaint has been filed alleping a violation of the Arizonans
with Disabilities Act.

R10-3-402. Nondiscrimination on the Basis of Disability by
Specified Public Transportation

Owners and operators of specified public transportation shall com-
ply with the provisions of 36 CFR 1191 and accompanying appen-
dix. adopted September 6. 1991 and no further amendments
relating to specified public transportation services by a private
gntity, which are adopted. incorporated by reference and are on file
with the Office of the Arizona Attorney General Civil Rights Divi-
sion, the Office of the Arizona Secretary of State. and the United
States Department of Justice Civil Rights Bivision, P.O. Box
66738, Washington, D.C. 20035,

R10-3-403. Nondiscrimination on the Basis of Disability by

Public Entities

A. Public entities shall comply with the provisions of 28 CFR
35.130(b)4),_35.133. 35135, 35,150, 35.151. 35.163, and
Appendix A to 28 CFR 36, adopted Tuly 26, 1991 and no fur-
ther amendments, which are adopted. incorporated by refer-
ence and are on file with the Office of the Attorney General
Civil Riphts Division. the Office of the Secretary of State, and
the United States Department of Justice Civil Rights Division,
P.O. Box 66738 Washington. D.C. 20035,

B. 28 CFR 35.130(c). as incorporated by this Section, is amended
as follows:

 had

[t

{3

September 27, 1996

Page 4089

1. A public entity shall comply with the obligations of this
Section relating to provision of curb ramps or other
sloped areas where existing public pedestrian wallcways
cross curbs at locations serving state and local govem-

ment offices and facilities, transportation, places of pub-
lic_accommodation. employers., and the residences of

individuals with disabilities no later than Fanuary 26,
1997, but in anv event as expeditiously as possible,

A public entity shall comply with the obligations of this
Section relating to provision of curb ramps or other
sloped areas where existing public pedestrian walkways
cross curbs at areas not subject to subsection (B)(1) ne
Iater than January 26, 1997, but in any event as expedi-
tiously as possible.

If 2 public_entity has responsibility or authority over
streets. toads. or walkways. its transition plan shall
include a specific schedule for the installation of curb
ramps or other sloved areas where pedesirian walloways
cross curbs that complies with the requirements of sub-
sections (BY(1) and(2).

R10:3:404, Nondiscrimination on the Basis of Disability by
Places of Public Accommodation and in Commercial Facilities

Places of public accommodations and commercial facilities shall
comply_with the provisions of 28 CFR 36 and accompanying
Appendix A (referred to as the “Americans with Disabilities Act
Accessibility Guidelines” or “ADAAG™), adopted July 26, 1991,
and no further amendments. with the excention of 28 CFR §§
36.207, 36.209. 36.210 through 36214, 36.306 through 36.307,
36.501 through 36.506. 36.508, and 36.601 through 36.608, which
are_adopted. incorporated by reference and are on file with the
Office of the Attorney General Civil Rights Division, the Office of
the Secretary of State, and the United States Department of Justice
Civii Rights Division, P.O. Box 66738, Washington, D.C. 20035,

R10-3-405. Complaints

A. Any person may file a complaint alleging discrimination on
the basis of disability in accordance with the provisions of this
Article. The complaint may be filed with the Attomey Gen-
eral no later than 180 days after an alleged discriminatory act
or practice in violation of the Act or this Asticle, The com-
plaint mav be filed with the assistance of any person or organi-
zation apthorized to act on behalf of the complaining person.
A complaint may be filed against anv person alleged to be
engared. to bhave engaged. or about to be engaged, in a dis-
criminatory act or practice in violation of the Act or this Arti-
cle.

A complaint may also be filed against any person who directs
Qr controls, or has the right to direct or control, the conduct of
another person with respect to the accessibility of any public
puildine. public accommodation. commercial facility, or pub-
lic transportation service, if that person, acting within the
scope of their authority as an employee or agent of the direct-
ing or controlling person. is engased. has engazed. or is about
to engage. in a violation of the Act or this Arficle.

A person may file 2 complaint in person with, or by mail to:
Attorney General. Civil Rights Division, 1275 West Washing-
ton, Phoenix, Arizona 85007, or Attornev General Tucson
Office, Civil Rights Division, 402 Congress West. Tucson.
Arizona 85701, or such alternate or additional offices as the
Alttorney General may establish,
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A _person may provide information stating a violation of the

Arizonans with Disabilities Act by telephone to the Attorney
General. The Attormey General shail reduce the information
provided by telephone to writing on a complaint form and send
the form to the complaining person to be signed and affirmed.

Each complaint must be in writing and shall be signed and
affirmed by the complaining person filing the complzint. The
affirmation shall state: "I declare under penalty of perjury that
the foregoing is true and correct”.

Ihe Attorney General shall accept any written statement
which substantially sets forth the allegations of a discrimina-
torv act or practice under the Arizonans with Disabilities Act,
Personnel in the Civil Rights Division shall provide appropri-
ate agsistance in filling out complaint forms and in filing a
complaint,

H, Each complaint shall contain substantially the following infor-
mation:

1. The pame and address of the complaining person:

2. The name and address of the respondent, if available:

3. A description and the address of the public entity, com-
mercial facility, public accommodation or specified pub-
lic transportation which is involved, if available:

A _concise statement of the facts, includine pertinent
dates, constituting the alleged discriminatory act or prac-
tice.

A complaint is filed when it is received by the Attomey Gen-
eral's Office.

A complaint is timely fited if within the 180-day period for the
filing of complaints, written information identifying the par-
tigs and describing generally the alleped discriminatory act or
pragtice is filed as provided in R10-3-405(D) and ().

Where a complaint alleges a discriminatorv act or practice that
is continuing, the complaint will be timely if filed within 180
days of the last alleped occurrence of that practice.

L. Failure to file an administrative complaint pursuant to this
Section does not prevent an agerieved person from bringing 2
¢ivil action in Superior Court pursuant to A R.8. § 41-1492.08.

R10-3-486. Amendment of Complaints
A, Complaints mav be amended at anv time durine the pendency
of the investigation. Amendments may be psed:

1. To cure technical defects or omissions, including failure
to sign or affirm a complaint;
2. Toclarify or add to the allecations in a complaint; or
3. To ioin additional or substitute respondents.
B. Except for the purposes of notifying respondents under R 10-3-
408. amended complaints shall relate back to the original filing
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date.
Ri0-3-407. Notification of the Complaining Person

Upon the filing of a complaint, the Attorney General shali serve a

notice upon each complaining person on whose behalf the com-
plaint was filed. The notice shall;

1 Acknowledse the filing of the complaint and state the
date that the complaint was accepted for filing;
Include 2 copy of the complaint:
Advise the complaining person of the time limits applica-
ble to compiaint processing and of the procedural rights
and obligations of the complaining person under this
Article: .
Advise the complainine person of their right to com-
mence a civil action under ARS. § 41-1492.08 in an
appropriate court, not later than 2 vears after the ocour-
rence or termination of the alleged discriminatory act or
practice or the breach of a conciliation agreement entered

into under this Article: and

3. Advise the complaining person that retaliation against the

joo
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complaining person or any, other person because of the
filing of & complaint or becanse the person testified,
assisted, or participated in an investization or copciliation
under this Article, is a discriminatory act or practice that
is prohibited by AR.S. § 41-1492 10.

R10-3-408. Notification of Respondent

A. Within 20 days of the filing of a complaint or the filing of an
amended complaint, the Attorney General shall serve a notice
on each respondent. A person who is not named as a respon-
dent in 3 complaint. but who is identified in the course of the
investization as a person who is elleped to be engaged, fo have

engaged, or about to engage in the discriminatorv act or prac-
tice upon which the complaint is based may_be joined as an

additional or substitute respondent by service of a notice on
the person.
1.

L Identify the allesed discriminatory act or practice upon
which the complaint is based, and include a copy of the
gomplaint;

State the date that the complaint was accepted for filing;
Advise the respondent of the time limits to file a IESDONSE
and of the procedural rights and obligations of the respon-

dent;

Advise the respondent of the complaining person's right
to commence a civil action under the Act in an Arizona
Superior Court at anv time within 2 years after the occur-
rence or termination of the atleged discriminatory act or
practice,

If the person is not named in the complaint, but is being
joined as an additional or substitute respondent. explain
the basis for the Attornev General's belief that the joined
person is properly joined as a respondent.

Adyise the respondent that retaliation against any person
bgczuse the person made a complaint or testift ed. assisted,
or_participated in an investigation or conciliation under
this Section, is a discriminatory act or practice that is pro-
hibited under A.R.S. § 41-1492.10,

R10-3-409. Answer to a Complaint

A. The respondent may file an answer not later than 10 days after
receipt of the notice deseribed in R18-3-408. The answer shall
be signed and affirmed by the respondent, The affirmation
shall state: “I declare under penalty of periury that the forego-

ing is frue and correct.”

B. An answer may be amended at any tire during the pendency
of the investigation.

R10-3-410. Investioations
A. Upon the filing of 2 complaint, the Attorney General shall ini-
1. Obtain information concerning the events or transactions
that relate to the allesed discriminatory act or practice
identified in the compiaint.
2. Document policies or practices of the respondent
involved in the alleged discriminatory act or practice

3. Develop factual data necessary for the Attormey General

to make a determination whether reasonable cause exists
10 IHaKe 8 GCleTmination WHStner reasonapie cause exists

to_believe that a discriminatorv act or practice has

occurred or is about to occur, and to take other actions

provided by AR.S. § 41-1492.09.
B. Issuance of interrogatories, During the course of investiga-
tion, any member of the Attomey General's Office may cauge
to be Issued interrogatories upon any party or witness to the

proceedines,
1. Interrogatories issued pursuant to this provision shall
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require that the person addressed answer the interrogato-
ries under oath,

Interrogatories issued nursuant to this provision shall be
answered and retumed 1o the Attorney General's Office
within 14 days of receipt of the interropatories.

Any person served with interrogatories issued pursuant to

this provision may request of the Attornev General's
Office a reasonable extension of time in which to answer

the interrogatories. In computing any time perjod under
this provision. the computation shall be soverned by Rule
6A, Arizona Rules of Civil Procedure. AR S. Volume
16.

C. Taking of Testimony -- Mechanical Recording. A taking of
festimony pursuant to R10-3-405(F)(4) may be recorded b
other than stenographic means, including, but not limited to,
fape recording,

R10-3-411.

R10-3-412. Conciliation

A. Inconciliating a complaint the Attornev General shall attempt
o achieve a just resolution of the complaint and to obtain
assurances that the respondent will satisfactorily remedy anv
violation of the rights of the aggrieved person. and take action

that will assure the elimination of discriminatory acts or prac-
tices, or their prevention or recurrence.

B. Where the rights of the complaining party and the respondent
can be protected. the investigator may suspend fact findine
and engage in efforts to resolve the complaint by coneiliation.

C. Theterms of a conciliation agreement shall be in writing. The
conciliation asreement shall seek to protect the interest of the
complaining person. other persons similarly situated, and the
public interest. The types of relief that may be sought for the
aggrieved person are described in AR.S. § 41-1492.09(B).
The provisions that may be sousht for the vindication of the
public interest are described in AR.S. § 41-1492.09(C).

D. A conciliation apreement shatl be executed by the respondent
the complaining person. and the Attornev General, The Attor-
ney General shall approve a conciliation agreement and shall
execute the agreement. only if:

1. The complaining person and the respondent agree to the
relief accorded the agprieved person; and

2. The provisions of the agreement will adequatelv vindi-
cate the public interest.

Had
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public interest (without limitation) include:

1. Elimination of discriminatory acts or practices. proce-
dures, policies and rules:

Prevention of fumre discriminatory acts or practices:
Remedial affirmative action activities to overcome dis-
criminatory acts or practices;

Reporting requirements;

Civil penalties against the covered person or entity in an
amount of pot more than $5.000.00 for a 1st violation and

$10,000.00 for any subseguent viglation.

H. The conciliation acreement may provide for binding arbitra-
tion of the dispute arising from the complaint Arbitration
may award appropriate relief as described in R10-3-412(G)
and (). The complaining person and the respondent mav, in
the conciliation asreement. limit the types of relief that mav be
awarded under binding arbitration.

The Attorney General shall terminate its efforts to conciliate
the complaint if the respondent fails or refuses 1o confer with
the Attorney General, or if the Attorney General finds, for any
reason, that voluntary agreement is not likely to result,

J.  Where the complaining person has commenced a civil action
seeking relief from the alleped discriminatory act or pragtice,
and the trial in the action has commenced. the Attornev Gen-
eral will terminate conciliation unless the court gpecifically
directs the Attorney General to continue conciliation,

Except as otherwise provided by the Act or this Section, noth-
ing that is done in the course of conciliation under this Section

shall be made public without the written consent of the persons
concerned,

The Attorney General has authority to review compliance with
the terms of any conciliation agreement and shall file a civ
action pursuant to A RS 8§ 41-1492 09 if there is reasonable
cause to believe that a respondent has breached a conciliation
agreement.

private, in the state of Arizona. This incorporation by reference
dogs not include amendments or editions to 28 CFR 1926 published
after September 29, 1995,

R20-5-602. The Federal Occupational Safety and Health

Standards for General Industry, 29 CFR 1910

A. Each employer pmﬁaﬂt—ﬁaﬂﬂr&-s—% shall comply
with the standards epumerated in Subparts C through Z inclu-
sive of the federal Occupational Safety and Health Standards
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E. The Attorney General may file a civil action under ARS. §
41-1492.09 i the complaining porson d e eSpONGERTPATE  xomounmenas weas o e cont et ottt
executed a conciliation agreement that has not been approved smendments-ereditionsy-Oetober—t2—1904 as of October 11,
F %Melief may be sought (withont limita- 1993, incorporated herein by reference and on file with the
e ____M‘w__uLm_ﬂ_wﬁon o Coman eoreone T8 ot iiation Office of Secretary of State. Copies of these reference materi-
-——)-————-9-—-—-5-9———-———-——-——--—1 Monetary 1olief s ho form of damna e-s including com als are available for review at the Industrial Commission of
<. 27QNCIATY ToUe? 10 H10 J0TTL OF Calanes, INCUGE Com: Arizona and may be obtained form the United States Govern-
Densatory damages and atforney fees; and - ment Printing Office. This incorporation by reference dogs not
2. Eguitable relief including but not Hmited to the provision include amendments or editions to 29 CER 1910 published
of an auxiliary aid or service, modification of a policy, after October 11. 1995, ——
practice or procedure, and an order to alter fagilitiesto g 37, change * *
make these facilities readily accessible to and usable by~ o chan “ e.
individuals with disabilities to the extent that alterationjs  p g chazxge‘
required by AR.S. § 41-1492.02. ’ )
G. The provisions which mav be sought for vindication of the
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