Arizona Administrative Register
Notices of Proposed Rulemaking

NOTICES OF PROPOSED RULEMAKING

Unless exempted by AR.S. § 41-1005, each agency shall begin the rulemaking process by Ist submitting to the Secretary of
State’s Office a Notice of Rulemaking Docket Opening followed by a Netice of Proposed Rulemaking that contains the preamble
and the full text of the rules. The Secretary of State’s Office publishes each Notice in the next available issue of the Regisrer
according to the schedule of deadlines for Register publication,

Under the Administrative Procedure Act (A.R.S. § 41-1001 et seq.), an agency must aliow at least 30 days to elapse after the pub-
lication of the Notice of Proposed Rulemaking in the Register before beginning any proceedings for adopton, amendment, or
repeal of any rule. AR.S. §§ 41-1013 and 41-1022.

NOTICE OF PROPOSED RULEMAKING

TITLE 2. ADMINISTRATION

CHAPTER 1. DEPARTMENT OF ADMINISTRATION

Authorizing and implementing statutes: A.R.S. §§ 41-1001(18), 41-1022(A), and 45-322(D)
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t A 3 3501 ager pe
Name: Scout Cooley
Address: Department of Administration
1400 West Washington, Suite 270
Phoenix, Arizona 85007
Telephone: (602) 542-2015
Fax Number: (602) 542-1486
4. explanation of the rule, including the agency’s reasons for initiating the rule;
The Department of Administration (Department) is updating and reorganizing the rules of procedure for the Water Quality
Appeals Board. The rules in 2 A A.C. 1 are being repealed and replaced with new rules in a concurrent mlemaking, incorporating
changes proposed in the last 5-year-review report.
5. i
6. ¢ pre : of the economig, small busingss. and : ack:
Modifications to the Chapter improving readability will make the rules easier to use. Individuals using the rules wili benefit from
7.
Name: Allen Malanowski
Address: Department of Administration
1400 West Washington, Suite 270
Phoenix, Arizona 83007
Telephone: {602}y 542-2017
Fax Number: (602) 542-1486
8. i
- ed, whHere A [RA Cquest ait oralproceeding on the +
No oral proceedings are scheduled. The Department will schedule an oral proceeding on the proposed rules if a writien request for
the proceeding is submitted to the agency personnel listed in guestion #3 of this preamble by at least 5 petsons. Written comments
on the proposed rules or preliminary economic, small business, and consumer impact statement may be submitted to the person
listed in question #7 no later than 5 p.m., September 24, 1997,
9. other matters preseri i
Not applicable.
10.
Not appticable.

11. The full text of the rules follows:
TITLE 2. ADMINISTRATION

CHAPTER 1. DEPARTMENT OF ADMINISTRATION

ARTICLE 7. WATER QUALITY APPEALSBOARD RIILES  R2-1.711.  Depositions
QEEROCEDURE R2-1-712.  Appointmentofaheadng officsr
R2-1-713. Qualifications-of a- hearing officer

Section R2-1-714. Duties of a-hearing officer

Article 7 ) o R2-1-715.  Lecation-ofhearings

R2-1-701. Scope-of-Asticle,-general considerations R2-1-716. Notics-oLhearing

R2-1-702, Definitions R2-1-717. Consolidation

R2-1-703. Appearance.-and—practice —of pagies—before-the R2-1-718, Continuances
Department . R2-1-719. Subpoenas

R2-1-704. Commencement.of.a contested case; copies . R2-1.720. Prehearing confersaces

R2-1-705. Docket—case—number;,—information-—on—pleadings, R2-1-721. :
m@&ons—and-gthar-documms R2-1-722.

R2-1-706. Service of pleadings, motions-or otherdocuments R3-1-723.

R2-1-7G7. Time R2-1-724.

R2-1-708. Contents-of-a-notice-ofappeal

R2-1-709. Time-for filing an.answerioanotice-of appeal R2-1-725.

R2-1-710. Contentsof an- answer to-anotice-of appeal R2-1-776.
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R2-1-727.  Decision-ofthe-Board 10, “Motice of appeal’.is—the notice-
R2-1-728.  Motion forzehearing B

R2-1-729. Einal decision of she Board

R2-1-730. Judicialreview-ofthe final-decisionof the Board
R2-1-731. Record

R2-1-732. Forms

ARTICLE 7. WATER QUALIIY APPEALS BOARDRULES. 12 ;‘ n.
QEPROCEDURE.
106LE).
R2-1-701.  ScopeofAsticle; general.considerations R2-1.703,  Appearance—and practiceofpartics—before.the
A These-zule B pdure—Shadgovem-appeatsio-the-Wate Department

R2-1-704.  Commencementof acontested.cases-copies
A Commencement-of-a-contested-case—A-—contested-case-shall

2yt T e D T
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Lo iato- Emethod-of publics
R2-1-707.
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10 Thereliefrequestad-by-the-appsliant—
e :
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n A ;
R2-1-714.  Dutiesof a hearing officer : involved are AR5 §4-49-323.and 41106 Lthrough-41-
A The-heosing—officer—shall-have—the—following—powers—and 1066, and-Ri~1-101 61584
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Tl £ the heari ficer if | t the time the A -The-hearing-shatl-be-a-full-evidentinryhearing—Any-party
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R2-1-726.  Recommendations.of the hearing officer P : Raring :
é_ Asthan a ot ST R ysion-of-thahearinethehesrine & . . -
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ms— N ) R2.1-732, Forms
& Acfinal decision-of-the-Board-shall-contain: A, Notice of appeal form. 'The Notice of Appeal Form is as fol-
1. FEindings—offacis-and—conclusionsof law, separately lows:
i 2nd the decision-and
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DATED.ihis dayeof 19
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Article 1

R2-17-101
R2-17-102
R2-17-103
R2-17-104
R2-17-105
R2-17-106
R2-17-107
R2.17-108
R2-17-109
R2-17-110
R2.17-111
R2-17-112
R2-17-113
R2-17-114
R2-17-115
R2-17-116
R2-17-117
R2-17-118
R2-17-119
R2-17-120
R2-17-121
R2-17-122
R2-17-123
R2-17-124
R2-17-125
R2.17-126
R2.17-127
R2-17-128
R2-17-129

Address:

Telephone:

Fax Number:

anation o

expla 1 NS e A5C LSO () £
The Department of Administration (Department) is updating and re

Notices of Proposed Rulemaking

NOTICE OF PROPOSED RULEMAKING

TITLE 2. ADMINISTRATION

CHAPTER 17. WATER QUALITY APPEALS BOARD
PREAMBLE

New Article
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section
New Section

Department of Administration
1400 West Washington, Suite 270
Phoenix, Arizona 85007

(602) 342-2015
(602) 342-1486

¥,

B sk Lo
AL ALIE

[ € ruie:
organizing the rules of procedure for the Water Quality

Appeals Board, The old rules in 2 A.A.C. | are being repealed in a concutrent rulemaking. The new rules incorporate changes
proposed in the last 5-year-review report. All rule Sections have been updated to reflect current rule drafting style.

lI [

this change.
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Not appiicable.

¢ Preil d : 11 ]
Modifications to the Chapter

economt

mmary of the ecos mall busingss, and copsume pact;
improving readability will make the rules easier to use. Individuals using the rules will benefit from
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Name: Allen Malanowski

Address: Department of Administration
1400 West Washington, Suite 270
Phoenix, Arizona 85007

Telephone: (602) 542-2017
Fax Number: (602) 542-1486

£ Cl, YWIIETE - 4 = (11 Ealest an oral proceedins o 10¢ i i

No oral proceedings are scheduled. The Department will schedule an oral proceeding on the proposed rules if a written request for
the proceeding is submitted to the agency personnel listed in question #3 of this preamble by at least 5 persons. Written comments
on the proposed rules or preliminary econormic, small business, and consumer impact statement may be submitted to the person
Histed in question #7 no later than 5 p.m., September 24, 1997,

(HAC a ELE
Not applicable,

reference and their location in the rol
Not applicable.

11, Thefull text.of the rules follows:

TITLE 2. ADMINISTRATION
CHAPTER 17, WATER OUALITY APPEALS BOARD

ARTICLE 1. APPEALS ARTICLE 1. APPEALS

R2-17:101.  Scope.of Aricle. General Considezations A. These rules of procedure govern all appeals to the Water Quai-
R2-17-102, Definitions ity Appeals Board taken under A R.S. § 49-323,

2=11- Commencement of a Contested Case; Copies B. Where a procedure is not establish law, this Article. or an
R2:17-104.  Docket; Case Number; Information on Documents. order of the Board, the Board may refer to the Arizona Rules
R2:17-105, Filing and Service of Pleadings. Motions, or Other f Civil rgui Ariz les of Civi

Documents. Pr re_are not binding on the B T ies unl

R2:17-106. Computation of Time, Additional Time Afier Ser- the Board issues an order to that effect.

E
1
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A. Tocommence a contested case, the appellant shall file a notice

of appeal with the Clerk. The notice of appeal shall be deliv-
ered or majled 1o the Clerk of the Water Quality Appeals

scribed by the Arizona Rules of Civil Procedure, unless the
Board determipes that another method of publication is more
appropriate.

Board. The appellant shall file the notice of appeal within 30~ Ba=iZ:106. Computation of Time; Additional Time After
iving notice of ion. Th Sﬂm'by—ml. , . .
filing is the date the Clerk ives the notice of 1 A. In_computing any period of time prescribed or allowed by

=

The Clerk shatl make available to all persons copies of the
Notice of Appeal Form in R2-17-129 and copies of this Arti-

cle. The Clerk shall charee a reasonable fee for the cost of
copies.

meopts.

A. The Clerk shall maintain a docke: of all contested cases and
assign each contested case a case number. For each contested

case, the Clerk shall enter all of the following information on
the docket:

1. Thegase number;
2
The receipt date of the notice of appeaks B,

these rules or by order of the Board. the dav of the act, event,
or default from which the designated period of time begins to
n I ingl Th t f ri m-

H incl nless it i t 7! ¢
legal holiday, in which event the period runs until the end of
the next day which is not a Saturday, Sunday, or legal holiday.
When the period of time prescribed or allowed is less than 11
days, not including the time for mailing permitted in subsec-
tion (B, intermediate Saturdays. Sundavs. and legal holidays
shall be excluded from the computation, Whenr that perjiod of
time is 11 davs or more, rot including the time for mailing per-

i in ion (B}, intermedi Tt 1 n
L holi hall be incl in m i

Whenever a party has a right or is required to do some act or
proceed within a prescribed period after the service of a notice
or.other paper upon the party and the notice or paper is served
by _mail, 5 calendar days_shall be added to the prescribed
period. This subsection does not apply when time is counted
from the date that a party teceives the notice or other paper,

sion: R2:17-107. Contents of a Notice of Appeal

The receipt date of any motion for rehearing or review; A

gl PR PR

B. A party shal! place the case number and the name. address, and
telephone number of the party or panty’s attorney on all plead-
ings. motions, or other documents filed with the Board,

Documents.
A. Within the dme limits for filing. a party shall file the original

and 1 copy of all pleadings, motions, or other documents with
tk_an Vi 1t h 1 ministra- B.

tive law judge. if the Board has delegated hearing powers and

duties to the Office of Administrative Hearings,

A shall serve documents other than subpoenas by per-

sonal service or by regular mail. A party is considered served

at the ime of personal service of the docement or upon deposit
of the document in the United States mail, postage prepaid, in

a sealed envelope, addressed to the party beine served, at the

party’s last address of record with the Department of Environ-

n i B re i i n
the records of these agencies. the party serving a document
shall use the last address of record with the Board. Each party
shall inform the Board of any change of address within 3 davs
of the change.

G, A party shall demonstrate proof of service by filing with the
Clerk 2 written statement, signed by the party, indicating that
service was made in person or by mail. The statement shall be
attached 1o the pleading, motion, or other document being
filed, :

D. After receiving the Notice of Appeal or an Answer of a party.
or when the Board finds that the interest of justice so requires.
the Board may order any party to publish an appropriate notice
in a newspaper of general circulation in the community or
commuynities that may be adversely affecied if the appellant is
granted the relief requested in the appeliant’s Notice of
Appeal, The party shall publish the notice in the manner pre-

=
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The appellant may use the Notice of Appeal Form in Appendix

A and. where there is not enough space on the Form, the appel

lant may attach additional sheets of paper. The notice of

appeal shall contain the following staements:

1w SR :
MMMMWW Water Quali s Board 1 ARS. §
19.323”

2 = g " .
MMW jent 1o thi ; X i o

L

el A
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9. A verification that the appellant has served, or caused to
be.served. a copy.of the notice of appeat on the Depad-

the appeliant.

o

A, Within the times set forth in subsection (B). each party shall

August 22, 1997

disclose in writing to every other party,
L Thefacimal hasis of the appeal of response;

3

i

g

i

R2-17-112,

A,

i

Page 2219

The parties shall make the initial disclosure required -
section (A) at least 15 days prior to the date set for hearing,
unless the parties otherwise agree. or the Board shortens or
extends the time for cause. I feasible, counsel shall
meet 1o exchanee disclosures: otherwise, t artiesshall
serve the disclosures as prescribed in R2-17-105, At the same
i ies shall wi k i r i
copy.of each document listed

The duties described in subsections (A) and (B) are continuing
duties. and each party shall make additional or amended dis-
closures whenever new or different information is discovered
or reveated. A party shall make additional or amended djsclo-
sures seasonably, but in po event later than 3 days hefore the
hearing. except by leave of ihe Board,

A party shall include in its disclesure information and data in
hy ion n ntrot of i wel

hat which can ined. } r i T n-
able inquiry and investigation,

Each party shall make the disclosure in writing under oath and
sign the disclosure.

When informmation is withheld from disclosure or discovery on
a.claim that it is privilesed or subject to protection as trial
preparation materials, the party making the claim shall do so

expressly and shall support the claim with a description of the
n { gy men mmunicati r thi L pro-

r discl hat i igient

Motions

To obtain an order or other relief from the Board. a party shall
make a motion. Unless the motion is made during a hearing,
the party shall make the motion in writing. For all motions,
the party shall state the grounds on which the motion is based
and the relief or order sought. The Board shall decide prehear-
ing motions based on the written materials submitted by the
parties.

n rehearl i ithin
days after service of the motion and serve the response on all
parties.. The movine party has 2 days after service of a
response.to.file a reply,

A party’s supporting memorandurn shall not exceed 15 pages,
exclusive of pages containing the table of contents, the table of
cases, statutes or other authorities, and the appendix, if any. A
reply memorandam shall not exceed 5 pages.

A party shall support motion documents by affidavit or other
satisfactory evidence if they congain facts not apparent in the
record or facts that are not cognizable through judicial notice.
When the Board directly conducts an administrative hearing,
the Board shall rule on all motions, When the Board uses the
services of the Office of Administrative Hearings, the admin-

- istrative law jndge shalf rule on all motions.

Voiume 3, Issue #34
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R2:17-113. i
A. The Board shall:
L Conduct the hearing i . a1, ordder] 1inf. ]

manner,
2. Regulae the course of the hearing;
3 " -
&‘E;ucﬂup;mmﬂdmahmnwdnmmuhﬂ_hﬁmmx‘ he. order in which narties introduce their auis
dence; and
5. Exercisethe powers granted in AR.S. §841:1092.07 and
122212
B. The Board may:
i ,
2
3
4,
5
R2-17-114 L. 1 rin

A, When the Board conducts an administeative hearing. the Clerk

shall se: a date for the hearing no later than 60 days from the
date the appeliant filed the notice of appeal. The Clerk shall

prepare and serve a notice of hearing as prescribed in A.R.S. §

41-1092 The Clerk h tice of ing For
Appendix B, When the Board nses the services of the Qffice

of Administrative Hearings. the Clerk shall set the hearing
date in consideration of and in conjunction with the Office of
Administrative Hearings.

B. The notice of hearing shall contain the following information
and staternents:
1. The date, time, and place of the hearing;
2. The hearing will be on the appellant’s notice of appeal

popo P
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. Atleast 30 days prior to the date of the hearing. the Clerk shall
serve a copy of _the notice of hearing on each Board member

and each party.

R2-17-116. Consolidation

Upon_the motion of a pary, the Board may consolidate 2 or more

contested_cases involving a commaon.question of law or fact when
idad i1 2void ela

A. A _pany applving for a continuance of a hearing shall file 2
motion with the Clerk and serve all parties no later than 10
days before the scheduled date of the hearing. The Board may

t g motion filed 1 than 10 da for hearing fi
good cause,  The motion shall state why the continuance is
being requested, why a stipulation from adverse parties was
not obiained, and the amount of time requested.

B. Any opposing pany may. within 3 days after service of the
motion, file and serve a response. The Board may permit &
reply.

C. The parties may stipulate 1o a continuance. The Board is not
reguired to accept such a stipulation.

RA1-118.  Subposnas
A. A.party shall make a written request for a subpoena which
¢learly identifies the person, documents, or other evidence

ired an vidence is relev F -
ing. The party requesting the subpoena shall file the request at

least 15 days prior to the date set for hearing. provide the
Board with a proposed, subpogna for sigpature, and serve any
subpoena issued in_ the manner prescribed by the Arizona
Rules of Civil Procedure,

B. The person to whom a subpoena is directed shall comply with
its provisions anless the person, at least 10 days prior fo the
date set for the hearing, files a motion to quash or modify the

It motion i inwh ri rior &
the hearin r th ing th fail
comply with subsection (A) of this rule.

R&:17:-119,  Prehearing Conferences
A, Mwmwmmm
Board may order a prehearing conference, if the Board finds
that a prehearing conference will assist the Board 1o
1 Conduct the hearine within the 60-d iod ihed
by AR.S.§.41-1092.05(A) or
2. Reachai i 1 ive d - E

B. If the Board fakes any action at or after the prehearing confer-
ence, the Board shall prepare a written order reciting the action

hich 1) f 1 f 1
case,
R2-17-126, Hearing
A. _The Board shall conduct s full evidentiary hearing, A party

may introduce evidence that was considered by the Depart-

ment of Environmental Quality when it took the action bein

appealed or new evidence.

The _Board shall use the standard of review prescribed in

AR.S. § 49-324(C) to decide an appeal.

€. Noncompliance with any order of the Board or disraption of
any hearing is improper conduct and grounds for exclusion
from the hearing.

R2-17-121, Evridence
A. Al witnesses at a hearing shall testifv under oath or affirma-
don. All pariies shall have the right 10 present such evidence
nd to conduct such cr ingtion i r
a full and gue disclosure of the facts. The Board shall receive

relevant. probative, and material evidence. rule upon offers of

=
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proof, and exciude all evidence determined to be irrelevant.

immaterial. or unduly repetitious,

B. Any party may call additional witnesses or introduce into evi-
dence additional documents not disclosed by the party i its
notice of appeal. answer. initial prehearing disclosure. or an

iti 4 1l i re if that wi r ment
was n ! I v hav n known to that part
at the time the party filed its notice of appeal answer, initial
prehearing disclosure. and an additional or amended disclo-
SBIG.

C. The Board may conduct a hearing in an informal manner and
without adherence 10 the mles of evidence required in judicial
proceedings or follow that portion of the Arizona Rules of Bvi-
dence that the Board deems appropriate.

D. The Board may gquestion any witness
E. Ihe Beard may take judicial notice of judicially coonizable

facts. In addition, the Board may take nosce of generally rec-
ognized technical or scientific facts within the board members’
specialized knowledge.  The Board shall notify the parties
gither before or during the hearing, by reference in a prelimi-
pary report or otherwise. of the material noticed. including any
staff memoranda or data. The parties shall be afforded an
opportunity to contest the noticed material. The board mem-
bers” experience, technical compstence. and specialized

know m tilized in the evalyation of the evi

R2.17-122.  Recording Hearings

A. The Board shall tape-record the headng unless it deteryines
there will be 3 court reporter and is able to obtain state funds
for the cost of the court reporter,

B. Any party may use a court reporter to produce a record of the
bearing, but that party shall pav for all costs of the court
weporter,  Where a hearing is recorded by a party’s court
reposter, the Board shall determine whether the tape recording
ot the court reporter’s recording will be used 10 prepare the
hearing transcript. The Clerk shall ensure that the proceedings

L n Vi f nscii th
B im T idar i ish ft
the appeal,

C. Any party that requests a transeript of the proceeding from the
Board shall pay the Clerk the fee for the cost of copving the

transcript.

A. In any contested case before the Board, except to the extent
required for disposition of ex parte matters as authorized by
law or these rules of procedure:

1 An.inierested person shall not make or knowingly cause

o i ] s of 1 i
any interested person.
B. A Boan m ini ive law i

the state of Afdzona who is or may reasonably be expected 1o
be involved in the decision-making process and receives,
makes, or knowingly causes 10 be made a communication pro-
hibited by this Section shall place all written communications
and all written responses to the communications in the public
record of the proceeding and by oral testimony, on the record

state the substance of all oral communigations,

August 22, 1997
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C. Anyinterested person who receives a communication prohib-
ited by this Section shall file a notice of the communication
with the Clerk and serve a copy on the Solicitor General and
all parties to the contested cage. The person shall attach to the
notice & copy of the communication, if wriflen, or a spmmary
of the commynication, if oral,

D, When the Board is made aware under subsections (B) or (C) of
a communication prohibited by this Section. the Board shall
give all parties a reasonable opportunity to respond to the com.
munication. The Board, to the extent consistent with the iner.
ests of justice and the policy of the underlyine statutes and
rules, may require the person responsible for the communica:
tion to _show cause why the person’s ¢laim or interest in the

proceeding should not be dismissed. denied, disregarded. or
therwi versely affect f violazion

E. The provisions of thi tign iy in 1 TOMm
the date the notice of appeal is filed to the date on the Board’s
final administrative decision, unless the person responsible for

the communication knew the appeal would be noticed. in
which case the prohibition applies from the time that the per-

son acquired the knowledge,

e R " -

Wm&mﬁw i 1 3 the final admini ive decisi i

Board to each party’s last known address.

A, When the Board uses the services of the Office of Administra-
tive Hearings, it will receive a copy of the administrative faw
i ! ision under A 41-1092 OR(BY,  Within

r_reced he Board may review th ision

accept, refect. or modify it

1T Ifthel ke 2 decision within 30 davs.

2. When the Board reviews the administative law fudee’

B. When the Board directly conducts an administrative hearing,
the Board shall meet and render irs final administrative deci-
10N 0n. t in wrill itht frer hearin
The Board’s decision shall contain iss findines of fact and con-
clusions of law. separately stated. and its decision.
€. The Board's final administrative decision shall contain the fol-
lowing statement;

D. The Board may incorporate by reference findings, conclu-
sions.. or.a decision previously made by an administrative law
judge.
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When the Board has rendered a final administrative decision,
it shall serve a copy of the decision on all parties.

R2-17-126

=

e

in 100 OT gran n rehearing shall ify with
iculanty th ngs £ rder, sion.
Volume 3, Issue #34 Page 2222

Except as provided in subsection (H). any party in a contested
case before the Board may file a motion for rehearing or

review within 30 days after receiving the final administrative
decision. The party shall attach a supporting memorandum,
sgemgang the grounds for the monon A party is not rcgu:red

10 fil ion rr rin W ision in order
xhi ini iv .

Any other party may file a response within 5 days after service
of .2 motion for rehearing or review. The party shall support
the response with a memorandum, discussing legal and factual
issues.
Either party or the Board may request oral argnment.
The Board may grant 4 rehearing or review for any of the fol.
lowing causes materially affecting a parey’s rights:
1. Irregularity in the proceedings of the Board, or any order

2 M " f the Board. i i minisrative ]

6.

The Board may affirm or modify the decision or grant a
rehearing to all or any of the parties on all or part of the issues
for any of the Teasons set forth in subsection (ID). An order

E

H,

=

When a motion for rehearing or review is based upon affida-
vits, they shall be served with the motion. _An opposing party
may, within 3 days after such service, serve opposing affida-
vits.

Not iater than 15 days after the date of the decision, the Board
may grant a rehearing or review on its own initiative for any
I n_for which it might haw n lief on motion of
party. The Board may grant a motion for rehearing or review,
timely served. for a reason not stated in the motion,

¥ the Board makes specific findings that the immediate effec-
tiveness of a decision is necessary for the preservation of the
publi¢ health and safety and that a rehearing or review of the
decision is impracticable, unnecessary, or contrary to the pub-
lic interest. the Board may issue a final administrative decision

IhQ!!I an Qppggg; ity for rghgggmq orreview. A party may
review of ision under AR 4i-

1092 16 and 41-1092 11,

The Board shall rule on the motion for rehearing or review
within 15 days afier it has been received. If a rehearing is
granted, the Board shall hold the rehearing within 90 days

after the issue date on the order eranting the rehearing.
If a motion for rehearing or review ig denied. the Clerk shall

serve the final adminisirative decision on all parties within 13
days after the denial,
If i r rehearing or review i h terk shal

serve the Board’s final administrative decision on all parties
within 15 days after the Board renders the decision,
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CASENG

[ e N N A S S S S

)

The agp_eliam f;les thse Nouce of Aggeal thh the Clerk of the Wa;er Quality Aggea1§ Bgard accgrdm zo A RS. § 49-3’?3
. final d

;i'ns Notice Qﬁ Appeal on vou ]

The name, address. and telephone number of the appellant is:
Name:
Address:

fo2

If I the appellant, am represented by an attiorney. the name, address. telephone npmber, and Arizona Bar number of my atforpey is:
Name:
Address,

BarNo.

Telephone:. '
4. The following i isa bst of names, maﬂmg addresses, a.nd telephone numbers of all of the following interested paries:

6. The date of the action complained of in the previous paragraph (5} is (month)(day). (year)
7.  The date the appellant received notice of the action complained of in the previous paragraph (5) is (month){dav). (vear).
8.

Lrequest the following relief:
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Lverify thatl ; Lo 1 ¢ this Notice of Lon the [ By 1 Quality and all the per-

DRATED (month)(day). {year)

3
3
. ) CASE NO.
)
¥S. )] NOTICE OF HEARING
. 1
DEPARTMENT QF ENVIRONMENTAL bl
QUALITY, b
)
]
)
Respondent, )
)
TO ALL PARTIES:
1. The date of the hearing is {month)(day). {year). at o’clock

M at the fgliowmg gddregg

2 i .
3. Al R S, 8 49~323 nrovxdes the authontv ané 1un,sdictx(>n under whmh the heannsz wﬂl be held.
4. ’Ihe gamcular Secngns of the stamtes' and rules mvelved in the subst,a:at;ve apnea! are A R S 8 49-323 and ALAC. R2Z-17- 101 et seq.

3. i i
ual permit issued under A.R.S. Title 49, Chapter 2 or the establishment of numeric values and data gap issues for pesticides wnder
AR.S. §8 49-303 and 49-304.

6, The date the appellant filed the notice of appaal is (month}(day), (vear),

1. If known, the name of the administrative law judge, if any, ig

8. The Board may issue subpoenas on behalf of any party.

9. All parfies may be represented by counsel, may introduce gvidence through wimesses and documents, and may cross-examine wit-
nesses of other parties.

DATED this (month)Xday), (year)

Signamize of the Clark of the

Water Quality Appeals Board
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NOTICE OF PROPOSED RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 22. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (AHCCCS)

ADMINISTRATION
PREAMBLE

. Rulemaksi .
R9-22-501 Amend
R9-22-502 Amend
R9-22-503 Amend
R9-22-504 Amend
R9-22-505 Amend
R9-22-506 Repeal
R9-22.-5(7 Amend
R9-22-508 Amend
R9-22-300 Amend
R9-22-510 Amend
R9-22-511 Amend
R9-22-512 Amend
R9-22-513 Amend
R9-22-514 Amend
R9-22-515 Repeat
R9-22-518 Amend
R9-22-319 Repeal
R9-22-520 Amend
R9-22-521 Amend
R9-22-522 Amend
R9-22-523 Amend
R9-22-524 Amend

2. i :
Apthorizing Statute: ARS. § 36-2903.01
Implementing Statute; AR.S. §§ 36-2903, 36-2906, and 36-2907

3 are.and a 3 i
Name: Chen Tomhnson
Address: AHCCCS

801 East Jefferson, MD 4200
Phoenix, Arizona 85034

Telephone: (602)417-4198
Fax Number: (602) 256-6756
The Admmmzratzon made revisions to unprove the clanty, concxseness and understandabmty of the rules. In addition, the Admin-
istration wanted to open this Article so that it could be run parailel with the ALTCS rules in an effort to improve the consistency
between the 2 Chapters and to make it easier for the providers to provide the Administration written comment on the rule lan-
guage.

5. i

6.

There 1sa nomma.l to mmimal economic meact ap{m a hmxted number of AHCCCS providers as a result of the removal of the lan-
guage regarding the cumrent provider-to-member ratio of 1 primary care physician per 2,500 adults in R3-22-504. The change will
require providers to comply with the provider-to-member ratio stipulated in contract. The current provider-to-member ratio in con~
tract is 1 primary care physician to 1,800 adults or 1,200 children age 12 or younger.

Relatively few physicians have providerto-member ratios that exceed the ratio in rule and in contract. Depending upon the type of
payment arrangement physicians have with contraciors, physicians whose provider-io-member ratio exceeds the ratio permited in
rule and in contract may be impacted in terms of the total capitation payment they receive. It is unlikely that AHCCCS contractors
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will have to expand their provider networks as a result of the change since there are relatively few primary care physicians
impacied by the change. However, if AHCCCS contractors do need to expand their provider network, the impact will be minimal.
Conversely, the change will be of benefit because it will:

» Provide greater assurance that providers meet appointment standards as defined in contract;

* Permit AHCCCS greater flexibility in adjusting provider-to-member ratios in the future; and

* Benefit AHCCCS-¢eligible persons and members because the provider-to-member ratios in contract is more favorable.
The following entities will benefit from the enhanced clarity and conciseness of the changes:

+ AHCCCS;

* AHCCCS health plans;

* AHCCCS providers; and

+ AHCCCS-eligible persons and members,

Other entities considered, but which will not be directly impacted include:

* The larger business community;

+ Other governmental entities and political subdivisions; and

* The general public, including taxpayers and private individuals.

7.
Name: Cheri Tomlinson
Address: AHCCCS
801 East Jefferson, MID 4200
Phoenix, Arizona 85034
Telephone: (602) 417-4198
Fax Number: (602) 256-6756
8. i
Date: September 3, 1997
Time: 9am.
Location: Industrial Commission Auditorium
800 West Washington, First Floor
Phoenix, Arizona
Nature: Public Hearing
A person may submit written comments on the proposed rules. The written comments should be submitted not later than 5 p.m.,
September 25, 1997, to the person listed in question #7.
9 ] . .
Not apphcabie
10,

1634 Agreement, dated October 1, 1982, incorporated at R9-22-512(F)(5)
42 CFR 435, Subpart B, September 30, 1986, incorporated at RS-22-520(B)(4)
1. The full texs of the rules follows:

TITLE 9. HEALTH SERVICES
CHAPTER 22. ARIZONA HEAELTH CARE COST CONTAINMENT SYSTEM (AHCCCS) ADMINISTRATION

Section mmmmmmm&.nmmmmmm
Article § General Provisions and Standards
R8-22-501  Pre-existing conditions Conditions R9-22-505 Approval of advertisements Advertisements and
R9-22-502  Availability and accessibility Accessibility of ses- marketing materials Marketing Materials
vice Service R9-22-506  ProviderRegistration Repealed
R9-22-303  Reinsurance R9-22-507  Member records Record and systems
R9-22-504 . Marketing; prohibition Prohibition against induces  R9-22-508  Limitation of benefit-coverage Benefit Coverage for
menis-misrepresentation;-discrimination;-sanctions illness [lness or imjury Injury Due to catastrophe
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C ] 1 Instimgional facilitics:
R9-22-500  Transition and cocedination Coordination of patient 2. Service locations;
care-Member Care 3. Service sites; and
R9-22-510  Transfer of members Mambers 4. Professional, allied, and paramedical personnel for the
R9-22-511  Fraud or sbuse Ahuse provision of covered services, including all emergency
R9-22-512  Release of Safeguarded Informatior by the Admin- i - - -{ayg.a- i
istration.and Contragiors B, A contractor shall minimally provide the following:
R9-22-514.  Equal spportunity Opporunity 1 A_ratio of primary care providers to adulis_ and chitdren,
RO-22-515  Eiling notices-and appeals Repealed as specified in contract:
R9-22-518  Information to sarclled-members Enrolled Members 2. Audesignated emergency services facility, providing care
R9-22-519  Periodic reports-andinfommation Repealed on a 24-hours-a-day, 7-days-a-week basis. accessible 1o
R9-22-520  Financial statemients Siatements..Periodic Reporis, members in each contracted service area. Que or more
{ o, ‘ hysici 11 nall ] 1 l
R9-22-521  Medical-audits Program Compliance Audits facilizy at all times;
R9-22-522  Contractor’s—Intemal-Utilization—Control —Sysiem 3 Anemergency services sysiem employing.at least. 1 phy:
WWWE 1) Requi sician. segistered_nurse, physician's assistant. Or nurse bl ] ] |
R9-22-523  Financial resources Resources bours a day, 7 days a week, for information in the event
R9-22-524  Continuvity of care Carp of an emergency, and to providers who need verification
ARTICLE 3. GENERAL PROVISIONS AND STANDARDS 4 mmmxwwmwlul licnt mem| Wmmmnﬂmm
R9-22-501.  Pre-existing conditions Conditions following information:
A. Except as otherwise provided in Article 3 of these-rales; this a. Member's pame,
Chapter, a contractor shall be responsible for providing the full b. Addmss_mad_{clnph.(m_numbar.
scope of AHCCES coversd services to each enrolled member ¢ Date and rime of call,
from the effective date of enreliment eligibility until the time d.  Nawre of complaint or problem. and
of notification of termination, suspension, or transfer of such & s
enrollment. Liability shall include weatment for all of an 5. A writien procedure plan for the communication of emer-
enrolled member’s pre-existing conditions. gency services information to the member’s primary care
B. As-AHECCS A contractor or subconteactor shall not adopt or phys;czan pmmdfm and other appropriaie organizational
utilize any proceduse 1o identify individuals who have existing
ot anticipated medical or psychiatric problems in order to dis-
courage or exclude individuals from envolling in sueh a con-
wactor’s health plan or encourage individuals to enrofl in
another health plan.
R9-22-502.  Availability and accessibility Accessibility of sers

vice Service

A. A contracior shall provide available, accessible and adeguate able due o an emergency;
numbers of!
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8  One primary.ars.provider whom an enrolled member

8.9, Primary care physicians and specialists providing inpa-
tient services to members must have staff privileges in a
minimum of gre 1 general acute care hospital under sub-
contract with the contracting health plan, within the ser-
vice area of the contractor.

Reinsurance

Contractor-acquired reinsurance, A contractor may obtain

reinsurance for coverage of prepaid capitated members. A

contractor shall not obtain reinsurance to reduce Lability

below 25% of the applicable deductible level during any

AHCCCS contract year. This limitation shall not apply to rein-

surance obtaired by a contractor to cover the cost of services

provided by noncontracting providers and nonproviders to
members under emergency circumstances.

Administration reinsurance. For purposes of the Administra-

tion’s reinsurance program, the insured entity shal be a pre-

paid plan with which the Administration contracts.

1. Costs gualifying for reinserance shall have been incurred
during the contract year orsuch partofthatyear in which
the individual member is enrolled with the contractor.
Any movement of a member from membership with one
I contractor to membership with another contractor shall
be cause for the resetting of the deductible level unless

Cotnsurance and deductibles for eligible members.

1. Coinsurance. As set-forth stated in the conract, the
Administration shall pay a percentage of costs in excess
of the applicable deductible level incurred in the provi-
sion of or payment for, AHCCCS covered inpatient,

I'l" ii !']]E e facili-
tes, for acute medical and psychiatric episodes approved
by the Director pursuant-to-AR-S-§-36.2006(0) Thess
include.dialysis-senvices-not-covered by Title XVIU, 1014l

LOR-SERVICES,
2. Deductible. The contractor is responsible for payment of
the deductible,

Computation of the deductible level. The deductible level shall
be calculated as charges are paid by the contractor or the
AHCCCS fee schedule, if the costs were paid under a subcapi-
tated arrangement.

Costs in excess of the deductible level shall be paid based
upon charges adjudieated-er paid by the contractor er—the
AHCECE-fee-schedlerwhicheveris-Jess, minus the applica-
ble coinsurance, and—3rd-party—reimbussements unless the

costs_were paid gnder a subcapitated arrancement. In those

subcapitated cases, reimbursement of reinsurance claims will

Page 2228

be based on_the calculated AHCCCS-allowed amount less

Medicare/TPL payments, and applicable quick-pay discounts.

1. The contractor shall provide maintain evidence that costs
incurred have been adjudicated paid by the contractor
prior to submitting reinsurance ¢laims encounters. This
information is subject 1o AHCCCS  Adminisiration
Ieview.

2. Third-First- and 3rd-party collections shall reduce the
reinsurance-claim encounters submitted on a dollar-for-
dollar basis.

3. Payments made by contractor-purchased reinsurance are
not considered shird-1st- and 3rdsparty collections for the
purpose of Administration reinsurance.

Glaims Encounter submission. A contractor shall be responsi-

ble for the preparation, review, verification, certification, and

submission of reinsuranee-clairas encounters for consideration

10 the Administration.

i.  The conwacior shall certify the validity of services ren-
dered and that the services were medically necessary and
within the scope of AHCCCS benefis.

2. The contractor shall submit reinsurance-claims..on-the
forms encounters in.the format prescribed by the Admin-
istration. :

3. The contractor shall initiate and adjudicate all claims
enconnters for probable third lst-and 3rd-party liability
prior to submitting a-+einsurance claim an encounter, for
reinsurance consideration to the Administration, except
for claims gngonnters involving liability of underinsured
or uninsured motorist insurance, third- 151~ and 3rd-party
liability insurance and tort-feasors.

Claims Encounter processmg The Administration shall be

responsible for processing the—Administration reinsurance

elabms associated or related encounters submitted by the con-
tractor,

1. The Administration shall accept for processing only those
claims encounters which are submitted directly by an
AHCCCS contractor and which comply with the condi-
tions setfonth in subsectons (B), (C), (B), and (F).

2. The Administration shall establish and maintain separate
records of all reinsurance ¢laims—submitted cases estab.
lished and weviewed.and.of all payments and reviews
made to the contractor as a result of such-claims these
£ases.

3. Contractors shall be subject to utilization of services and
other evaluative reviews by the Administration of care
provided to a member which results in a reinsurance
claim case.

Payment of ¢laims cases. The Administration shall reimburse

the contractor for costs incurred in excess of the applicable

deductible level calculated according to the provisions of sub-
section (E) and in accordance with R9-22-703(B}(2).

The Administration may limit reinsurance reimbursement to

reimbursement-for lower or aliemative levels of care when the

Director or his designee determines such less costly alterna-

tives could and should have been utilized by a contractor. A

contractor whose elaims cases are reduced or denied shall be

potified in writing by the Administration. Such The notifica-

tion shall include the canse for reduction or denial and

describe the applicable grievance and appeal process pussuant
according to Article 8 of theserules: this Chapter.

The Administration say-requite oz its CONMACIOrs May arrange

special contractual terms that-prescribe—specialreinsurance

fee,uﬁemeﬂ%s for-catastrophiccases for cases which are cata-
strophic in natuge. Catastrophic cases include, but are not lim-
ited 1o, organ and bone marrow transplants (excluding kidney
and comea transplants which are covered under regular rein.
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surance), and hemophiliac cases. The contractor shall notify
the AHCCCS Administration when an individual member is

identified for possible reimbursement.of AHCCCS-approved

catastrophic cases. The determination of whether a case or

type of case is catastrophic shall be made by the Director

based or the following criteria:

1. Severity of medical condition, mcludmg PLOLROSES. Prog:
nosis; and

2. Average cost andfor Jength of hospitalization and medical
care m_An.zgna for the type of case under consuierauon

R9-22.504, Marketing; prohibition Prohibition against

- ) . . I

A. Contrasters A gontractor and their the contractor’s marketing
sepresentatives representarive shall neither offer nor give any
form of compensation or reward, or engage in any behavior or
activity that may be reasonably construed 25 coercive, to
induce or procere AHCCCS enrollment. Any marketing solici-
tation offering benefits, goods, or sesviees services, in excess
of those covered services set-forh in Article 2, ef-these-rules
shall be deemed inducements.

B. Markeling ropreseniatives A_marketing represerative shall
not misrepresent themselves, the contracting health plen plan,
or the AHCCCS program, through false advertising, false
statements, or in any other manner in order to induce an eligi-
ble pemsons person and members 2 member of other contract-
ing entities to enroll in a given health plan.

1. Violations of this subsection shall include, but not be iim-
ited to, false or misleading claims, inferences, or repre-
sentations that
a.  An AHCCCS-eligible person or member will jose

benefits under the AHCCCS program or any other
health or welfare benefits to which he the eligible
person or member is legally entitled, if such the per-
son does not enroll in a given contracting health
plaa. plan;

b.  Marketing representatives who are employees of the
state or representatives of the Administration, a
county county, or any health plan other than the
health plan with whom they are employed, or by
whom they are reimbursed. L ard

¢. The health plan is recommended or endorsed as
superior to its completion competition by any stats,
or county agency, or any other organization which
has not certified its endorsement in writing 1o such
the health plan and the Administration.

C. Marketing representatives shall not engage in any marketing
or other pre-enroliment practices that discriminate against an
¢ligible person or 2 member because of race, creed, age, color,
sex, religion, national origin, ancestry, marital status, sexual
preference, physical or mental handicap, or health status.

D. Gontrasters A contractor shall bear responsibility for the per-
formance of any marketing reprcsentaﬁve subcontractor, or
agent, program, or process under its employ or direction and
shall be subject to the contract sanctions set-forth in Seetiens

RO-22-405-40d-RO-22-406-0f-these—mles-for-any-failure-te
comply with-the specifications-ef-Section RO-22-505-und-this
Seetion: this Chapter.

R9.22.505, Approval of advertisements Advertisements and

Marketing Materials
A. GCentrastor A contractor’s proposed advertisements, marketing
strategies, materials, and parapheralia shall be reviewed and
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approved by the Bireetor Administration prior to distribution
of materials or implementation of acﬁvities

B. Al The contractor shall submit all proposed materials and
stzategies-shall-be-submitted in writing 10 the Birecter Admin.
istration.

C. The Director Administration will review all materials and
strategies for approval or disapproval. A notice of disapproval
will be accompanied by a statement of objections and recom-
mendations.

D. ?emmmze—the—expeas&ef—%ag—aéve%mg—e&e&he#—ew

appfeva}—aaéﬁm%—ef—-a—ﬁeef—%ﬁnal»@ew The (v ntr cror
may submit a draft to_the Adminiswration. subiect to final

approval and filing of a proof or final copy. o minimize the
i r other

<

X f revisin

The contractor shall grgvade 2 cogxes of the prgof or fmal
approved copy of marketing materials to the Administration.
RY9-22-506. Emadmkegmtmm

R9-22—5{}7. Memher mcn:ds Re_mm ands.)stem

R9-22-508. Limitation of benefit coverage Benefit Coverage
for ilmess Hiness or injuey Injury Due to catastrophe Catastro-
phe

The Director may Hmit the scope of health care benefits provided
by a prepaid capitated contractor to exclude the care of illness or
injury which results from, or is greatly aggravated by, a cata-
sirophic occurrence, including an act of war, declared or unde-
clared, and which occurs subsequent to enroliment.

R9-22.509. Transition and coordination Coordination of

patient.care Member Care

A. The Administration will coordinate and implement disenroll-
ment and re-enrollment procedures when a member's change
of residency requires a change in contractor.

B. Each conwractor shall assist the-Administeation in the transition
of members to and from o:her AHCCCS conmctors Sueh
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R9-22-512, Release of Safeguarded Information by  the

B.C.Contractors are prohibited from utilizing county or nonpro-
vider health resource alternatives which diminish the contrac-
tor's contractual responsibility and  accountability for
providing the full scope of AHEECS-covered services. Refer-
rals made to other health agencies, primarily for the purpose of
reducing the contractor’s financial expenditures incurred on
behalf of its members, may result in the application of sanc-
tions as speeified-in-Asticle-4-of-theserules: described in this

Chapter.
.. Contracters Contractor may transfer mesmbers a member from

a noncontracting provider to a contracting provider’s facility at
the earliest sree time, when such a transfer shall not be harm-
fusl to the a member’s health as authorized by the 3 member’s
primary care physician or the contractor’s Medical Director.
The cost of such transfer shall be the responsibility of the 3
member’s plan,

R9-22-510. Transfer of members Members

Gontractors Contractor shall implement procedures to allow dissai-
isfied-members 3 member to wansfer from the primary care physi-
clan-provigder of record to another primary care physician provider
within the same contracting organization. Criteria for the fransfer
shall mcl&de, but not be hmxted taradeauﬁcanea-of-those-pm&ems

provider; ot
3. Identification of these any problems between the member
and the physician primary care provider, resulting in seri-

ous deterioration of the physician-primary care provider -
patient member relationship.

R9-22-511. Fraud or abuse Abuse
All contractors, providers, and nonproviders shall advise the Direc-

tor or his designee immediately in writing of any cases of suspected
frasd or abuse.
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A. The Administration, contractors, providers, and noncontract:
ing_providers shall safeguard the information concerning an
applicant, eligible person, or member which includes the infor:
mation listed below:

1 Name and address,
| olEcmmicSowe

=
B
a3
1]
=
) &
L
e
=4
5
=1
i=h

%
%

D. Safeguarded information may be viewed or released 10

=

An eligibility case record, medical record, and any other AHC-
CCS-related confidential and secured information regarding
an_eligible person, member, applicant. or unemancipated
minor may be released to individuals authorized by the eligible
person, member, or applicant only under the conditions listed
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L

EP

F & ™ P

Attorney, as applicable.
3. Law epforcement officials:
a. Information may be released 10 law enforcement

G,

H.

&

be provided at no charge,

Written consent shall be obtained before medical records of a
ormer o licant eligible person, or member may be transmit-
ted to any primary care provider,

Subcontractors shall not be required o obtain written aggrov

from an eligible person or member before transmitting medical

records to a nhvsacaan who!

R9-22-813. Discrimination probibition Prohibition
A. The contractor shall not discriminate against a-memberorek-

Page 2232

gible-persen an eligible person or a member because of race,

color, creed, religion, ancestry, marital status, sexual prefer-
ence, national origin, age, sex, or physical or mental handicap
in accordance with Title VI of the U.8. Civil Rights Act of
1964, 42 USC 2000d, rules and regulations promulgated pus-
suapt according therete to, or as otherwise provided by, law or
regulation. For the purpose of providing covered service under
contract pusssant according to AR.S. Title 36, Chapter 29,
discrimination on the greunds of race, color, creed, religion,
age, sex, national origin, or physical or mental handicap
includes, but is not limited fo, the following:

1. Denying or provxdmg an eligible person or a member any

covered service or availability of a facility;

2. Providing to a an eligible person or a member any cov-

ered service which is different, or is provided in a diffes-
ent manner or at a different time, from that provided to
other AHCCCS members under contract, other public or
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private members/patients, or the public at large except
where when medically necessary;

3. Subjecting ap eligible person or a member to segregation
or separate treatinent in any manner related to the receipt
of any covered service, restricting a member in any way
in his or her enjoyment of any advantage or privilege
enjoyed by others receiving any covered service; and

4. The assignment of times or places for the provision of
services on the basis of the race, color, creed, religion,
age, sex, national origin, ancestry, marital status, sexual
preference, income status, AHCCCS membership, or
physical or mental handicap of the participants w be
served.

All provisions se-ferth in the this Section shall apply except

that-these 1o an eligible pessons person defined as eligible pus-

suant according w0 AR.S. § 36-2901-paragraph (4)-subdivi-
sions—(d), (e}, (), and (g), are not by statute or these rules
required to obtain their health care services at a county-owned
and operated facility, if sueh the health care facility is awarded

a contract as an AHCCCS provider. Those persons eligible,

parsuant according o A R.S. § 36-2901-paragraph (4)-subdi-

wision{b), shall have freedom of choice in selecting member-
ship with an AHCCCS coniractor in all instances in which
more than ene 1 choice of contracters gontractor is available.

However, such an eligible persens person shall become mewm-

bess a member of & county program and receive services in a

county facility, if a county is the only AHCCCS contractor-in

sueh for the eligible persons person in the service areas: area.

The contractor shall take affirmative action 10 ensure assure

that members are provided covered services without regard to

race, color, creed, sex, religion, age, national origin, ancestry,
marital status, sexual preference, or physical or mental bandi-
cap, except where medically indicated.

Equal oppamuut.y _me[tunnx

Information to enrolletmembers Enrolied Mem-

Each contractor shall produce and distribute printed informa-
tion materials 1o each enrolled member or family unit within
ten 10 days of receipt of notification of enrollment from the
Administration. The information materials shall be written in
English and 2 2nd langnage when 200 members or 5 percent;

R9-22.519,

R9.22-520.
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%, whichever is greater, of the enrolled population are non-
English speaking, Infosmotional The informational materials
shall-include—the—followdng: must meei the requiremenis as
§peclfted in the contractgr s.cureent cgntract

Eadh nl A LR o

b

Each contraczer shaii prov:de 1ss members w;th the name,
address, and telephone number of their primary care providers
within ter 10 days from the date of their enrollment, This
notice shall include information on how the members may
change primary care physicians providers, if dissatisfied with
their assignment. ,
ifigat . Each contractor shall
revise and distribute to members a service guide insert describ-
ing any changes which the contractor proposes to make in sez-
vices provided, or in service locations. The insert shall be
distributed to ail affected members or family units at least 14
days prior to a planned change. Notification shall be provided
as soon as possible when unforeseen circumstances require an
immediate change in services, sites, or locations.

Ad The Administration must approve informational and edu-
cational materials prcparcd by the contractor shallbe-approved

by-the-Director prior 10 distribution to enrolied members and
families.

Financial

s Periodi

Reports, and Information
A. Uponrequest by the Administration, each contractor shall fur-

nish Administration in ion from its records relat-
ing to contract performance,

A«B, Each contractor shall provide the Administration with the fol-

Iowmg financial-staterment{s):
An annual certified financial report prepared by a certi-
fied public accountant to be submitted no later than 120
days after the close of the contractor’s fiscal year. Such
The certified public accountanis shall be independent of
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the contractor, subcontracting entities, and their officers
or directors, or any affiliates.

2. Quarterly financial statements for-the-.quarers-ended

Dscember 31, March-31, June 30, and--September-30.
These-quarierly reposts shall be submitted to the Admin-
istration no later than 45 &0 days after the end of the
reporting period.

4. Disclosures of information on ownership and control
required by 42 CFR 455, Subpart B, September 30, 1986,
incorporated by reference herein and on file with the
Administration and_the Office of the Secretary of State.
This incorporation by reference contains no future edi-
Lions or amendments.

5 C - ™ T ial ; fed

B.C. All statements shall identify separately all AHCCCS-related

R9-22-521.
A.
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transactions, including aillocations of overhead and other
shared expenses where applicable. The contractor shall pro-
vide supplemental schedules describing all inter-entity trans-
actions and eliminations to provide comparability necessary
for the Administration to analyze the overall financial status of
the entire health care delivery system.

Megdical audits Program Compliance Audits

Each-health-plan-shall be-medically-audited by the The Admin-

iswation ghall conduct a program compliance audit of 3 health

plan at least once every 12 months during the term of its con-
tract with the contractor Unless the Administration deter-
mines that advance notice will render 2 medical—teview
program compliance audit Iess useful, a contractor will be
netified approximately three 3 weeks in advance of the date of
an on-site medical-review mggmm_w_p_imgg_m&.; The

Administration may conduct, without prior notice, inspections

of contracior facilities or perform other elements of a medieal

review program compliance audit either in conjunction with
the medisalavdit program compliance audit or as part of an
unannounced inspection program.

1 i jecti The review team may
perform any or all of the following procedures:

1. Cenduct private interviews and group conferences with
members, physicians, and other health professionals, and
members of its administrative staff including, but not lim-
ited to, its principal management persons;

2. Examination of records, books, reports, and papers of the
health plan and any management cormpany, and all pro-
viders or subcontractors providing health care and other
services (o the health plan. The examination may include,
but not be limited to: the minutes of medical staff meet-
ings, peer review and quality of care review records, duty
rosters of medical personnel, appointment records, writ-
ten procedures for the internal operation of the health
plan, contracts and corresponrdence with members and
with providers of health care services and other services
to thte plan, and such additional documentation deemed
necessary by the Administration to properly review the
quality of medical care.

R9-22-522.
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The contractor shall:
L Submit a wrinen QMM plan which includes a descrip-
tion of the systems, methodologies, protocols. and proce-

A

b, o .

Y L 1i .‘ ' i i .
d N .

E
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i

tihar autivitles nooessuny o improse.nrepbanoe. the foctive, deliv
qnalnynﬁmandlh&zfﬁuemﬁ Fizafion of servi

Medical records or copies of medical records of all members
assigned to a subcontractor, or for which 2 subcontractor has
provided services, shall be forwarded to the contractor or its
designee within 30 days following termination of a contract
between the subcontractor and the contractor.

E. The Admini ion intain ¢ ngibitity fi js
toring of contractors and their providers to ensure compliance
with Administration QM/UM requirements _and adberence to
the contractor QM/UM plan,
1T i d nall it

August 22, 1997
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R9-22-523. Financial zesources Resources
A. The Director shall require a contractor or offeror 0 demon-
strate to the Administration that it has-adequate-—Hnancial

= aundng a AT CL P Yy
5 t3 G s SFR% d

bouds. £ a1 bor i
fied in AR.S. § 2603, the Director requires that contract provi-

R9-22-524. Continuity of care Care
Each contractor shall establish and maintain a system to assuse
ensure continuity of care which shali ata minimum include:
1. Referral of members needing specialty health care ser-
vices,
2. Monitoring of members with chronic medical conditions,
3. Providing hospital discharge planning and coordination
including post-discharge care, and
4.  Monitoring the operation of the system through profes-
stonal review activities.
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NOTICE OF PROPOSED RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 28. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (AHCCCS)
ARIZONA LONG-TERM CARE SYSTEM

PREAMBLE

1. i Bulemaking Action
RS-28-501 Amend
R9-28.-502 Amend
RS-28-503 Amend
RS-28-504 Amend
R9-28-505 Amend
RS-28-508 Amend
RS-28-510 Amend
R9-28.511 Amend
R9-28-512 Amend
R9-28-513 Amend
R9-28-514 Amend

2, i
Authorizing Statute: AR.S. § 36-2932
Implementing Statute: A.R.S. §§ 36-409, 36-425, 36-2932, 36-2938, 36-2939, 36-2940, 36-2944, 36-2947, and 36-2952

3 ame and addres: geNCyY. e i
Name: Cheri Tomlinson
Address: AHCCCS

801 East Jefferson, MD4200
Phoenix, Arizona 85034
Telephone: (6023 417-4198
Fax Number: (602} 256-6756

4. iplanation of the ¢, i ding the agency’s reasons for initiating the g
The proposed rule language for Article 5 resulied from a 5-year-review report which identified nonsubstantive revisions which
would make the language more clear, concise, and understandable.

5 n'-lili;t:_lno. e Wil t'l‘l"w---

hoti litical ivision of thi ;
Not applicable.

6. \
T‘here will be a nominal 1o minimal economic impact on 2 limited number of ALTCS program contractors or ALTCS HCBS pro-
viders. The changes made to this Article primarily are to reflect current agency practice. FThe contractors and providers are
already adhering 1o these changes,

Other individuals and/or entities which may benefit from the changes inchude:
* ALTCS members;

* ALTCS program contractors; and

* AHCCCS.

Other entities considered, but which will not be directly affected, include:

* The larger business community;

* Other governmental entities and or political subdivisions; and

* The general public, including taxpayers and private individuals,

7. i
Narne: Cheri Tomlinson
Address: AHCCCS
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801 Hast Jefferson, MD4200
Phoenix, Arizona 85034

Telephone: (602) 417-4198

Fax Number: (602) 256-6756

Date: Scptember 22 1997

Time: 9am.

L.ocation: Industrial Commission Auditorium
800 West Washington, First Floor
Phoenix, Arizona

Nature: Public Meeting

A person may submit writien comments on the proposed rules. The written comments should be submitted not later than 5 p.m.,
September 25, 1997, to the person listed in question #7.

Noz appixcable

16. Incorporation by reference and their location in the rules:
42 CFR 442, September 28, 1993, incorporated at RS-28-303(A)
42 CFR 442, Subpart C, November 20, 1992 and 42 CFR 483, September 29, 1995, incorporated R9-28-303(B)
42 CFR 482, September 9, 1996, and 42 CFR 456, Subpart C, September 29, 1978, incorporated at R9-28-503(B)
42 CFR 4356, December 1, 1986, Subparts C, D, and F, incorporated at R9-28-511{A}

11, Thefull text of the rules follows:

_ TITLE 9. HEALTH SERVICES
CHAPTER 28. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (AHCCCS)
ARIZONA LONG-TERM CARE SYSTEM
Section ARTICLE 5. PROGRAM CONTRACTOR AND PROVIDER
Atticle 5 Program Contractor and Provider Standards STANDARDS
R$-28-501  General provisions Provisions
R9-28-502  Long-term case-provider—standards Care. Provider §9-28-591» General provisions Provisions
 ALTCS linible-and Hed ] hall . .
R9-28-503  Licensure and Centification for Long-term Care : > : -of-thi - ish
Institutional Facilities RESE-SREVIEes-SRitioe-COGTENAIeG Dy ProgranT conTactors
R9-28-504  Standards of Participation, Licensure, and Certifica- FCOUReS- Watie-Ineie1 NO-progrAn-conRtia HO G
tion for Moninsttional-Long-term-Care HCBS HAB - SRa-PEOVIGE PHEERE-SERI0eS-10-6 '
Providers : . .
RO-28-505  Standards, licensuse,and-centification-for-providers program-contrucion-shall-provide-services-to-ALTCS mem-
vices The eligible person and member shall receive covered seryvices
R9-28-508  Program coasactor-standards. -- submitial of com- as specified in Article 2 of this Chapter. The provision of
peehensive.plan for delivery of services Contracior these services for a member enrolled with a program contrac-
Standards - Submittal of Comprehensive Plan for tor shall be provided and goordinated by a program contractor,
Detivery of Services The Administration shall provide and coordinate ALTCS-cov:
R9-28-510  Case Management ered services to an eligible person or a member in counties
R9-28-511 Quality Mamggmg_ggmmm Ma.nagcmsml where there is no program contractor. The Department of
Economi "niri n 1
R$-28-312 Fmancml x;epgmng_seqm:emm Slamcmhm. FOVi in ligibl
member with develogmemai disabilities. as defined in AR.S.
R9-28-513  Program compliance-audits Compliance Audits §36-351.
R9-28-514  Safeguarding-and-release-of confidentialinformation In-order—to To participate in the ALTCS program, either
Release of Safeguarded Information by the Admin- through a program contractor or directly through the Adminis-
istration and CONITaciors tration, providess a provider of ALTCS-covered services shail
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be reg:stercd w1th the Admmlstranon

Long-term cave.provider-standards Care Pro-
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A, ALFCS providers A provider shall obtain any necessary
authorization from the program contractor or the Administra-
tion for services provided o ALTCS an eligible persens per-

or {B) of this Section and have an exeewted current provider
agreement.

R9-28-504.  Standards of Participation, Licensure, and Certi-

som or Yed bors: member. fication for Noninstituticnal Long.term Care HCBS Providers

All noninstitutional long-term care providers shall be repis-
tered with the Administrations and meet the requirements of
the Arizona Department of Health Services’ rules for licen-
sure, if agphcabie A%eem-ate—ws&ée&aal—f&e&faes—shah—mee;

B. ALTCS-providers A provider shall maintain and make avail- A.

able 10 a program eentractors contractor and to the Adminis-
tration Administration financial and medical records for a
period of not less than five 3 years from the date of final pay-

ment or, for records relating 10 costs.and expenses to which the
Administration has taken exception. 5 vears after the date of

final disposition or resolution of the exception service deliv-
ery. Suek The records shall meet the uniform accouniing stan-

dards as presesibed specified by the Administration, and
accepted practices for maintenance of medical records, includ-
ing detailed specification of all patient services delivered, the
rationale for delivcry, and the service date.

C. ALFCS-providers A provider shall not submit a claim,
demand, or otherwise collect payment from
ble-person an eligible person or a member for ALTCS-covered
services paid to the provider by the Administration or program
contractor. Previdess A provider shall not bill, or atterpt to
collect payment directly or through a collection agency from, a
person claiming to be ALTCS-eligible without 1st receiving
verification from the Administration that the person was ineli-
gible for ALTCS on the date of service, or that services pro-
vided were not ALTCS-covered services.

R9-28-503. Licensure and Certification for Long-term Care
Institutional Facilities

Nursing facilities that provide services to an eligible person or
member shall be Medicare- and Medicaid-certified and meet

the requirements in 42 CFR 442, September 28, 1995, and 42
4 2 in I nee an
on file with the Administration and the Office of the Secretary
of State, and meet the Arizona Department of Health Services’
tules for licensure. This incorporation by reference containg

no fumre edmonq or amendmems

AnICEMR shall be Medicaid-cenrtified and meet the reguire-
mentsin AR.S. § 36-203%(B)(1) and 42 CFR 442, Subpart C,
November 20, 1992, and 42 CFR 483, September 29, 1993
incorporated by reference and on file with the Administration

and the Office of the Secretary of State. ‘This incorporation by
reference containg no fumre editions or amendments.

C. Al ALTCSJong-term-core-institutionad-factlities nursing facil.

ities and ICF-MRs that provide services to an eligible person

or.a member shall be registered as providers with the Adminis-
tration. To be a

tional-services; registered; the institution provider shall meet

the licensure and certification requirements of subsection (A)

Volume 3, Issue #34 Page 2238

Additional qualifications,

L

2

i

4.

i

f.

L

g A

9.

10

ll‘ .
13, A developmentaily disabled day care provider shall meet

g
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R9-28-505. Standards, licensure,.and.cectification—for-pro.
vders.of hospital and medical secvices Licensure, and Certifi-
sation for Providers of Hospital and Medical Services

A _provider of hospital and medical care ser-
vices shall be registered with the Administration,

With the exception of an FHS hospital and a Veterans Admin-
istration hospital which must be Joint Commission on Accred-
itation of Healthcare Oreanizations (JCHACO)-aceredited. &
provider nf hospital semces sha.il be licensed by the Arizona
D f Heal ~aceredi It

m requiremn 42 482 mber
1996, and 42 CFR 456, Subpant €. Sepiember 29, 1978, incor-
potated by reference and on file with the Administration and
the Office of the Secretary of State.  This ing ration con-
tains no future editions or amendments,

R9-28-508. ngram conzmctox_standax:dsu-.subm;uai_.of

Tide O, Chaprertd-Avrticle-Hk R9.28-510. Case Management
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Each eligible person and member shall be assigned a case C. A program contractor shall submit the initlal case management

manager to: plan and subsequent updates to the Administration with 14 ¢al-
1. Identify, endar days of preparation or revision of the plan.
é Blan. ) _ R9-28-511.  Quality Management-Requicaments Manage-

The case manager shall be responsible for the duties listed
below to;
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responsibility for conducting inspections of care for ICE-MR
facilities, psychiatric hospitals. inpatient psychiatric facilities
for_individuals under age 21 (behavioral health residential
treatment centers) and institstions for mental disease (IMBs)
wheie members are residing to receive freatment.

R9-28-512. Financial reporting.requirements-Statements,

P

The program contractor shall:
1c 1y with all " ified in AAC. RO-22-

. = e e A.,‘.'Z ArEn ARl
5 M. s e e = . )
Wﬂuﬂmﬂmﬂw. ified 11 ; 1 j il > The-minutes-of siaff-mestings,
mcmgntamd_hy_mfcmm.andﬁmﬁlc_ﬁmh_thc_Admmm_ d.  Appointmentiecords,
1ation he Off e. Written proceduresfor the-internal-opsration of the
5 o date | : - ; i
lions or amendments, f.  Contracts-andconsspondence swith members-and

=

in_additon to QM/UM mopiroring activities specified in with providers-of health care.services-and-other-ser-
AAC R9-22:522. the Adminisiration shall mainain the i
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o The p@;;'sd of.4i £ hich-th hor . -
!!ah‘d iﬁlimit&d‘

of-cazre.
Mmm@mnm&mnmmwﬁ 1in AAC R9-22-521 F CTCS-alicibl
meamber,

R9-28-514.
mation Release
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NOTICE OF PROPOSED RULEMAKING
TITLE 15. REVENUE

CHAPTER 5. DEPARTMENT OF REVENUE

TRANSACTION PRIVILEGE AND USE TAX SECTION

PREAMBLE

Rulemaking Acti
Article 17 Amend
R15-5-1704 Amend
R15-5-1705 Amend
R15-5-1706 Amend
R15-5-1708 Amend

R15-5-1709

Authorizing statates: AR.S. §§ 42-105 and 42-1303
Implementing statute: AR.S. § 42-1310.14

Emest Powell, Tax Analyst

Address: Tax Research and Analysis Section
Arizona Department of Revenue
1600 West Monroe
Phoenix, Arizona 85007
Telephone: (602) 542-4672
Fax Number: (602) 542-4680
4 . . . ,

The rules provide guidance in the application of ransaction privilege tax to persons engaged in business under the restaurant clas-
sification. As a result of the Department’s 5-year review of Article 17, the Department is proposing to amend the rules to conform
to current rulemaking guidelines.

Also, the Department is proposing to amend R15-5-1704 to clarify that all sales by restaurants to government agencies are subject
to tax, vnless a specific exemption applies. The current rule only addresses sales to the military. In addition, the Department is
proposing to amend R15-5-1709 to clarify when a restaurant is taxable on the value of coupons that it accepts.

Not applicable.

6. The preliminar mmary of th nomic, small in n mer im :
Identification of the Rulemaking:

As a result of the Department’s 5-year review of Article 17, the Department is proposing to amend the rules to conform to current
rulemaking guidelines.

Also, the Department is proposing to amend R15-5-1704 to clarify that all sales by restaurants to government agencies are subject
to tax, unless a specific exemption applies. In addition, the Deparmment is proposing to amend R15-5-1709 to clarify when a res-
taurant is taxable on the value of coupons that it accepts.
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Summary of Information in the Economic, Small Business, and Consumer Impact Statement:

It is expected that the benefits of the rules will be greater than the costs. The amendment of these rules will benefit the public by
making the rules conform to current rulemaking guidelines which will make the rules clearer and easier to understand. In addiios,
the amendment of R15-5-1704 and R15-3-1709 will benefit the public by providing additional guidance regarding sales to govern-
ment agencies and the acceptance of coupons. The Department will incur the costs associated with the rulemaking process. Tax-
payers are not expected to incur any expense in the amendment of these rules.

Orai preceedmgs at wmch members of the pubhc mayappear and makc comments regardmg tha rules or the economie, small busi-

A person may submit writlen comments regarding the proposed rule by submitting the comments no later than 5 p.m., September

11. Thefull text of the rules follows;

7.
Name: Emest Powell, Tax Analyst
Address Tax Research and Analysis Section
Arizona Department of Revenue
1600 West Monroe
Phoenix, Arizona 83007
Telephone: (602) 542-4672
Fax Number: {602) 542-4680
8.
ness, and consamer impact statement will occur as follows:
Date: September 29, 1997
Time: 9:30 a.m.
Location: Department of Revenue Building
1600 West Monroe, Large Conference Room, Bl Floor
Phoenix, Arizona 85007
Nature: . Public hearing
29, 1997, to the person above.
9. : i
Not apphcab!e
10. Incorporations by reference and their location in the rules;
None.

TITLE 15. REVENUE

CHAPTER 5. DEPARTMENT OF REVENUE
TRANSACTION PRIVILEGE AND USE TAX SECTION

ARTICLE 17. RESTAURANT SALES TAX o
RESTALIRANTS AND BARS CLASSIFICATION

Section

R15-5-1704. Providing Food or Drink to Government Agencies
Meals served to militanz personnal

R15-5-1703. Amusement Deviges machines

R15-5-1706. Cover Charges chargss

R15-5-1708, Gratuities (Tips tips)

R15.5-1709. Coupon Redemption redemption

ARTICLE 17. RESTAURANT SALES TAX a
RESTAURANTS.AND BARS CLASSIFICATION

R15.5-1704. Providing Feod.or Drink to Government Agen:
food or drink to Income-from meals-served-to-military personnel.or
inductees,-paid-by the United States Government, the state,.or i1s
political _subdivisions. or any other. government agency, Or. ils
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ARS. §42-1310.14(B)9) forconsumption-on-the.restaurant pre-
R15-5.1705. Amusement Devices machines

A restaurant’s. pross proceeds of sales. or gross income Income
dmwd fmm the operanon of amusement ﬁf}.‘ﬂ{‘&s machmessucbas

subjectm-the-ta.x ander the amusement classzﬁcauon (see Arti-
cle 4).

R15-5-1706. Cover Charges chacges
A restaurant’s gross proceeds of sales or gross income from When a
cover charge or other minimum charge is-made-by-a-restaurant-or
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bar,ihe-income-therefrom is included in the tax base under the res- distributed to the employees involved, the total gross receipts
taurant classification subject 1o the tax. from the gratuities are ameouatis included in the tax base under
RI5.5-1708. Gratuities (Tips tips) the restanrant classification

A. A restaurant’s gross receipts from gratuities that are Amounts i
charged separately stated on the by-she-selierana check or bill R15-5-1709. Ceupon Redemption vedemption

for-grataities are not included in the restaurant’s tax base sub- A sestaurant that accepts coupons is subject to transaction privilege

jeet-to-the-tax if under-the-following conditions: 1ax on the full sales price of the food or beverage hefore the coupon

1. The exact amount charged on a check for gramities is  value is deducted if:
muyst-be segregated on the seler’s records for the account L. The coupon is issued by anyone other than the taxpaver;
of the employees actually providing the services, and or .

2. The amounts so segregated are wmust-be distributed 2. The restaurant receives advedising, services, or produets
directly to the employees providing the services for in.exchange for providing the discounts, Coupons.offer-
which the charges were made, ing-special or discount prices,-such-as2-items-for-the

B. In cases where the a restaurani ameunis-charged cannot be price-of 1 issued by dinner clubs-or-other similar-adver-
specifically seeregate the charges for graruities segrega&eé or tisers-are-taxable at-full value when-accepted by member
when any portion of the amounts charged for gratuities is not establishments,
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