Arizona Administrative Register

" Notices of Proposed Rulemaking

NOTICES OF PROPOSED RULEMAKING

Unless exempted by A.R.S. § 41-1003, each agency shail begin the rulemaking process by 1st submitting to the Secretary of
State’s Office a Notice of Rulemaking Docket Opening followed by 2 Notice of Proposed Rulemaking that contains the pream-
ble and the full text of the rules, The Secretary of State’s Office publishes each Notice in the next available issue of the Register
according 1o the schedule of deadlines for Register publication. Due to time restraints, the Secretary of State’s Office will no
tonger edit the text of proposed rules. We wili continue to make numbering and labeling changes as necessary.

Under the Administrative Procedure Act (AR.S. § 41-1001 et seq.), an agency must allow at least 30 days to elapse after the
publication of the Notice of Proposed Rulemaking in the Register before beginning any proceedings for adoption, amendment,
or repeal of any rule. A.R.S. §§ 41-1013 and 41-1022.

NOTICE OF PROPOSED RULEMAKING

TITLE 6. ECONOMIC SECURITY

CHAPTER 5. DEPARTMENT OF ECONOMIC SECURITY - 8OCIAL SERVICES

PREAMBLE
1. Sections Affected: Rulemaking Action:
Article 23 Repeal
R6-5-2301 Repeal
R6-5-2302 Repeal
R6-3-2303 Repeal
R6-5-2304 Repeal
R6-5-2305 Repeal
R6-5-2306 Repeal
R6-5-2307 Repeal
Re-5-2308 Repeal
R6-3-2309 Repeal
R6-5-2310 Repeal
Article 56 New Article
R6-5-5601 New Section
R6-5-3602 New Section
R6-5-5603 New Section
R6-5-5604 New Section
R6-3-5605 New Section
R6-53-5606 New Section
R6-53-5607 New Section
R6-5-5608 New Section
R6-5-3609 New Section
R6-5-5610 New Section
R6-5-5611 New Section

2. The specific authority for rulemaking, including both the authorizing statute (general) and_the sfatutes the rules are
implementing (specific):
Authorizing Statutes: AR.S. §§ 41-1093, 1954(A)(3), and 46-134(A)(12) -

Implementing Statutes: A.R.S, §§ 8-546.11 (through June 30, 1998); 8-807 (on and after July 1, 1998); 41-1659
3. The name and address of the ageney personnei with whom persons may commiunicate regarding the vulemaking:

Name: Vista Thompson Brown
Address: Department of Economic Security
P.0. Box 6123, Site Code 837A.
Phoenix, Arizona 85003
Telephone: (602) 542-6555
Fax: (602) 542-6000 N
E-mail vovb3015@de.state.az.us
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4.  Anexplanation of the rules. including the agency’s reasouns for initiating the rules:
Notice of Rulemaking Docket Opening: 1 A AR 1157 (July 21, 1995},

The purpose of the rule is to set forth Departmental procedures for the protection and disclosure of confidential information in
accordance with controlling state and federal statutes. The Department promulgated the current rules in May of 1976. These
rules are outdated, are inconsistent with controlling law, and are meffective. Legislation enacted since 1976 requires inclusion of
new confidentiality and disclosure reguirements and repeal of current rules. In this rulemaking package, the Department is
adopting a new set of rules to govern the protection and disclosure of Child Protective Services records and files. The rules
deseribe the procedures for requesting confidential mformation, fees to be paid to the Department for processing requests, and
information that will be redacted from records and files prior to release. The rules also inciude a set of definitions relevant to
confidentiality and release of records and files. The new rules will be consistent with current federal and state authority and with
current program policy and practice

5. A showing of good cause why the rules are necessary to promotfe a statewide interest if the rules will diminish a previous

grant of authority of 2 political subdivision of this state,
Not applicable.

6. Thepreliminary summary of the ecopemic, small business, and consumer impact;
There is an economic impact for some consumers attributable o the rules. The economic impact resuits from the legislative
mandate to provide confidential records and files to authorized individuals. Specified consumers who request copies of Child
Protective Services records and files, as permitted by Arizona Revised Statutes, will incur an expense for the Department to pro-
cess the requested information. The authority to charge a fee for this service is permitted by statute.

7.  The name and address of agency personnel with whom persons may communicate regarding the accuracy of the economic,
small business, and consumer impact statement:
Name: Vista Thompson Brown

Address: Diepartment of Economic Security
P.O. Box 6123, Site Code 837A
Phoenix, Arizona 85005

Telephone: (602) 542-6555
Fax: (602) 542-6000
E-mail: vovb5013@de state.az.us

8. The time, place, and nature of the proceedings for the adoption, amendment, or repeal of the rules or, if no proceeding is
scheduled. where, when, and how persons, may request an oral proceeding on the proposed rules:
The Department will accept written comments from now until the close of record, which is scheduled for 5 p.m., Friday, July 10,
1998, The Department has scheduled the following oral proceedings:

PHOENIX; DISTRICT L

Date: Thursday, July 9, 1998
Time: 2:15pm.
Location: DES Conference Room

815 North 18th Street
Phoenix, Arizona

Coordinating Program Manager: Carla Van Cleve (602) 846-0001
TUCSON: DISTRICT II:

Date: Thursday, July 9, 1998

Time: 2:15p.m.

Location: DES Conference Room
400 West Congress #420

Tucson, Arizona
Coordinating Program Manager: Henry Granillo (520) 628-6810
FLAGSTAFF: DISTRICT IIL:

Date: Thursday, July 9, 1998

Time: 2:15 pm.

Location: DES Conference Room :
220 North LeRoux
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Flagstaff, Arizona
Coordinating Program Manager: Patty Laux (520) 779-2731, Ext. 233
YUMA: DISTRICT IV:

Date: Thursday, July 9, 1998

Time: 2:15pm.

Location: DES Conference Room
Suite 232
350 West 16th Street
Yuma, Arizona

Coordinating Program Manager: Tim Acuff {520) 782-4343
CASA GRANDE: DISTRICT V:

Date: Thursday, July 9, 1998

Time: 2:15pm.

Location: DES Conference Room
2510 North Trekell

Casa Grande, Arizona
Coordinating Program Manager: Dan Van Kuren (520) 723-4151
BISBEE: DISTRICT VI: -

Date: Thursday, July 9, 1998

Time: 2:15 pm.

Loeation: District Conference Room
209 Bisbee Road

Bishee, Arizona
Coordinating Program Manager: Steve Roybal {320) 432-5703

Persons with a disability who wish to participate in the oral proceeding may reguest accommodation, such as a sign language
interpreter by contacting the coordinating program manager named above. Requests should be made as early as possible to
allow time to arrange the accommodation. This document is available in an alternative format by contacting Vista Thompson
Brown at (602) 5426555, P.O. Box 6123, Site Code 837A, Phoenix, AZ 85005; TDD Relay (800) 367-8939. Requests should
be made as early as possible to ailow time to arrange the accommodation.

9. Any other matters prescribed by statue that are applicable to the specific agency or to any specific agency or fo any specific
rule or class of rules.

Not applicable.

10. Incorporations by reference and their locations in the rules:
Not applicable.

11. The ful] text of the rules follows;

TITLE 6. ECONOMIC SECURITY

CHAPTER 5. DEPARTMENT OF ECONOMIC SECURITY - SOCIAL SERVICES

ARTICEE- 23 SAF EGEARDING-OERECORDS-AND- R6-5-2310.  Storage-ofenserecerds-orsysterrofrecords
INFORMATION ARTICLE 56. CONFIDENTIALITY AND RELEASE OF

Section CPS RECORDS
Re-52304:  Objestive R6-5-5601. Definitions
R6-5-2302.  Legelauthority R6-5-3602.  Scope and Application
R6-5-2303:  Definitions R6-5-5603. Procedures for Requesting Information
R6-5-2364  System-ofrecordsto-besafeguarded R6-5-5604.  Procedures for Processing 3 Request for Informa-
Ré6-5-2365  Typesofinformation-to-be-sofesasrded tion
R6-5-2306:  Subpeena-ofrecord-by-court R6-3-5603. Release of Information in Situations Requiring
R6-5-2367:  Aesessto-records-and-diselosure-ofinformation Immediate Action or Service to g Child
R6-5-230%  Publicinformation-and-publieity R6-5-5606. Release of Report and Investigation Findings
R6-5-2305. Violation-and-penalites R6-5-5607. Release of Suymmary Information to a Person Who
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Reported
Suspected Child Abuse and Neglect
R6-5-5608.  Release of Information to a Research or Evaluation
Project
R6-5-3609.  Release of Information to a Legislative Committes
R6-5-5610. Release of Information to a State Official
R6-5-5611.  Fees

R6-5-2302.  Legalauthority
A TN VA and VB Tide 42 U856 §-602-provides-as
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ARTICLE 56. CONFIDENTIALITY AND RELEASE OF

R6-5-5601.

CPS RECORDS

Defi mtlons

and the fo%lowmg definitions applv in this Article: ‘

L

2

i

|

[
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June 3, 1998

“ACYF” means the Administration for Children, Youth
and Families, an organizational vnit within the Division
of Children, Youth and Families. Department of Eco-
“Caregiver” means a_generic term used to describe a
chitd’s parent, puardian, or custodian,

“Compilsted request” means a Request for Confidential

Information form with all information completed as pre-
seribed in R6-3-5603.

“CPS” means Child Protective Services. which is a
Department administration that operates a_program to
investigate allegations of child maltreatment and pro-
vide protective services.

“CPS Administrator” means the DES Administrator
responsible for operation of CPS. or that person’s desig-
nee, which may include the ACYF Field Operations
Manager, the CPS District Program Manager (“DPM”),
the CPS Assistant District Program Manager {APM”),
or the CPS Local Office Manager,

“Department” means the Arizona Department of Eco-
nomic Securify, which is sometimes referred to as
“DES” or “"ADES".

“Estimated _progessing  fee” means an amount a
requester must pay to the Department before the Depart:
ment copies and redacts requested records and files.
“Information” means data contained in a hard copy gase
file or glectronic case record.

“Maltreatment” means alleged abuse, neglect, abandon-
ment or, exploitation of a child,

“Person ahout whom a report is made” means ap alleged
abusive caregiver or other person. or a child victim over
theage of 12.

11, “Personaily identifiable information” means informa-

tion_which specificallv_identifies a protected individual
and includes:

Name:

Address:

Telephone or fax number;
Photograph;

Fingerprints;

Physical description;

Place, address, and telephone number of employ-
ment:

Social securizy number;

Tribal affiliation. and identification number;
Driver's license number;

Auto license number:

Any other identifier which is specific to 2n individ-
nal: and

Any other information which would permit another
person to readily identify the subject of the infor-
mation.

“Processing fee” means the final amount a requester
must pay to the Department for copving and redacting
requested records and files, before the Department will
release the copied records and files.

Pl e bsie e o

B

13.

i

‘Protected individual™ means a person who is the sub-
ject of a CPS investigation and includes;

An alleged victim,

An alleged victim's sibling,

A parent,

A foster parent,

A child living with the alleged victim,

The person who.Inade the report of child maltreat-
ment. and

Any_person_whose health or safety would be
endangered by disclosure of CPS information.

I i e o o0

{
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14. “Redacting” means striking or biacking out personally

identifiable_information on protected individuals con-
tained in CPS records or files so that no one can read the

¢

15. “Requester” means an individual or_organization that

17.

R6-5-»5602

has made a public records request for information from
a CPS record or file,

‘Research requester” means an individual or organiza-
tion that seeks CPS information for a research or evaiua,
tion project.

“Workday” means Monday through Friday excludmg
Arizona State holidavs, .

Scope and Application

This Article governs public records requests for g;PS infor-
mation and ail requests made under A.R.S. § 8-546.11, =+
B. The Department shali handle any request or subpoena for
information made by a party to a.pending administrative pro-
geeding, or civil, crimiral. fuvenile, probate, or domestic
relations court proceeding. in accordance with the disclosure -
and discovery rules apphigable 1o the particular proceeding.

R6-3-5603.

A. A person who wishes to obtain information pursuant tg'_"
AR.S. § 8-546.11 shall comply with the requirements of this™.--*
Section, and any applicable limitations and gonditions m_RG-_::_ L

Procedures for Requesting Informatm o

5-5605, R6-5-5607. R6-5-5608, and R6-3-3609,

B, The reguester shall send the Department a completed mfor-:'_:'-':'.

mation request form, as provided in subsections (CY.and D} :

The form shall include the following information:- -

2

e

|~

[& fn
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Requester’s name, address. and telephone pufmbers: -0

Name and title of the person signing the for'm,' if differ~
ent from the requester;

Name_of the child victim who is the sybject gf the CPS_ :

report, with as much of the following informiation ¢ as the_--; o

requester can provide on the ¢hild victim: o

[ |3

child:

Date of birth; e
The name of the child's caregivers: and :
The date of the CPS report or tameﬁ'ame for the
report; G
wwm;mwm :
to assist the Department in identifving the mformatlon
requested. including the following:

The name of the child’s siblings: . -
The child’s social security numbers - =
MMWH@%&_ _
and

The location of the alleged maltreatment, :
A description of the specific mformatlon needcd,_._ s

A statement of the purpose for which the mformat:on i
needed:; L

e =

e R

Q..
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1. The notarized signature of the person requesting the
information; and

8 The address to which the requested information is to_be
mailed. or an indication of another method for handling
the response,

The requester shall send the request to a local Department

office or to the address indicated on the form,

D. A person seeking information pursuant to AR.S § &
346,11 CY10). (DY, (F), shall also send the Department a pro-

cessing fee in an amount determined under R6-3-3611.
R6-5-5604. Procedures for Processing a Request for Infor-

mation

A. Upon receipt of a request for information. the Department

shali determine if the request is_complete, If the request is

incomplete. the Department shall either;

1. Retum the form to the reguester with a statement
explaining the additional information the Department
needs to process the request: or

2. Contact the requester to obtain the missing information,

Upgn receipt of a completed request, the Department shall

stamp the receipt date on the form, The receipt date is the day

that the receiving office designated on the form actually
receives the compieted request.

Within 30 days of the receipt date, the Department shall pro-

vide the requester with 1 of the following written responses:

1. A _statement that the requested information does not
exist;

2. The requested information:

3. A statement that the Department cannot provide the
requested information within 30 days, the reason for the
delay. and the anticipated timeframe for response; or

4. A statement that the Department cannot legally release
the requested information, with the statutorv citation

and the reason for denial.

R6-5-5605. Release of Information in Situations Requiring
Immediate Action or Service to a2 Child.
A. When a person or entity entitled to receive records under
ARS. § §-546.11(C) requires information from a record or
file in order to take immediate action on behalf of. or render
service 10, a ¢hild who is or may be the victim of maltreat-
ment, the Department shal] relaase the information withont
obtaining the form or fee required by R-5-3604,
Before releasing information pursuant to this Section. the
Department shall verify that the person requesting informa-
tion 18 2 person entitled to receive information under AR.S.
8-346.11(C).
€. The Department shall:
1. Obtain the name and telephone number of the requester:
2. Calithe requester to verify:
That the person requesting information is a person
entitled to receive information under AR.S. § 8-
546.1HC): and

That the requester needs the information for a pur-
pose described jn subsection (A),

R6-5-3606. Release of Report and Investigation Findings
A. Pursuant to AR.S. § 8546 11(E). a person about whom a

I

1=

e

=

i

[o

B. The person requesting a copv. of the CPS report and investi-
gation findings shall submit a completed information request
form which shall include the information listed in ReS.
56040, Within 30 days of receipt of a completed information
request form, the Department shall provide the requester with
either;

1. A copy of the report and investisation findings. after
redagting, information ag required bv ARS. § &
546.11(E) and (GY; or

2. A written response indicating that the Department does
not.have the requested report or investigation findings,

R6-5-5607. Release of Summary Information to_a Person

Who Reported Suspected Child Abuse and Neglect,

A. A person who repotts alleged child malireatment to CPS may
contact CPS to determing the outcome of the report as per-
mitted under A.R.8.§ 8-546.11{H).

B. After receiving a request and before releasing information,
the Department shall verify that the person requesting infor-
mation was the person who made the report as follows:

1. Obtain the name and telephone number of the requester:
2. Compere the requester’s name with the name of the per-
son listed as the reporter on the CPS report: and

Call the requester and advise whether the Department

can legally honor the request,

€. After verifying the identity of the requester, CPS shall give
the pergson a summary of the outcome with the following

information:
1. Disposition of the report;

2. Investigation findings. if available: and

3. A genersl description of the services offered or provided
1o the child and family,

R-6-5608. Release of Enformation to a Research or Evalua-

tion Project

A. A person seeking information for a research or evaluation
project shali send a written request and provide information
required for a complete request. under R6-5603. A complete
research request shall also include the following information:
1. Ifthe person works for a research organization:

2. The name of the orpanization, and

b. The organization’s mission,

A description of the research or evaluation project, and

The funding source for the research or evaluation

project.

Upon receipt of a completed reguest from a research

requester, the Department shall advise whether the Depart-

ment can legally honor the request, and the estimated amount

of the processing fee required under R6-5-5611.

C. Upon receipt of the processing fee, the Department shall pro-

vide the reguester with the expected time~frame for rejeasing
the requested information.

R6-5-5609. Release of Information to a Legislative Commnit-

tee

A. A legislative committee entitled to receive information under
ARS. § 8346 11(C){12), shall send a written request for

information to the ACYF Program Administrator, or the
Administrator's desienee.

i

o =2

[

0

report ismade who is net a party in a dependency or termina- B. The written request shall include:

tion of parental rights proceeding may obtain a copy of a CPS 1. The name of the committes

report and jpyestigation findines, including the foliowing 2. The purpose for which the information is sought. and

persons; 3. Thedate by which the committee needs the information.

1. An adylt about whom a CPS report has been made: C. The Program Administrator or the Administrator's designee,

2. Achild age 12 or older: and shali evaluate all requests for information and determine

3. Achild’s parent or legal guardian. whether to release information to a legislative committee,
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D. When releasing information 1o a legislative committee, the
Department shall send the committee written notice that the
information is confidential and shail not be further disclosed.

R6-5-5610. Release of Information to a State Official
A. Ar Arizona state official entitled 1o receive information pur-
suant to ARS. § 8-546.11(CH14) shall send a written
request to the Department Director,
B. The Director, or the director’s desienee. shall verify:
1. That the requesting state official is:
a.  Responsible for administration of CPS, or
b. Responsible for oversight of CPS enabling or
appropriating legislation. and
2. That the requesting state official is seeking the informa-
tion to carry out official functions.

R6-5-5611. Fees

A. [ a record production will result in a processing fee. the
Department shall notify the reguester of the estimated pro-
cessing fee before copving any records. Within 10 days of
receiving the estimate. the requester shall send the fee or
adyise the Department to terminate the request,

B. When providing information to the persons entitled to recgive
information pursuant to AR.S. § 8-546 11{CX10). (D), or

{F), the Department shall charge a fee of $1.50 per page.

C.

=

[

p

G.

The $1.50 per page fee covers the costs of;

1, Staff time to research and collect the requested informa-
tion:,

2. Staff time to review and redact information pursuant to

ARS. § 8-346.11(D). (F). and (G):

3, Administrative staff time to_review and prepare the
information to be submitted; and

4. Costs of copving supplies such as paper, toner. and use
of equipment.

The $1.30 per page fee applies to both persons who obtain

copies of files and persons who request to review files pursu-

antto AR.S §8-346. 11(CY10Y. (D), or (F).

The Department shall charge 25¢ per page for copies of doc-

uments that were previously redacted and copied for another

requester or user.

After the Department has prepared information for release,

the Department, shall prepare an itemized billing statement

showing the document preparation costs and fees the

reguester must_pay before the Department can release the

records and files.

The Department shali refund any prepaid estimated process-

ing fees which exceed the final processing fee,

NOTICE OF PROPOSED RULEMAKING

TITLE 7. EDUCATION

CHAPTER 2. STATE BOARD OF EDUCATION

PREAMBLE

1. Sections Affected
R7-2-405
R7-2-618

Amend
New

Rulemaking Action

2.  The specific authority for the rulemaking. including both the authorizing statue (general) and the siatutes the rules are

implementing (specific):
Authorizing statute: AR.S. § 15-203(A)

Implementing statute: ARS8, §§ 15-766(F) and 41-1072-1077

3. The name and address of agency personnel with whom persons mav communicate regarding the rulemaking:

Name: Corinne L. Velasquez, Administrator
Address: State Board of Education
1535 West Jefferson, Room 418
Phoenix, Arizona 85007
Telephone: {602) 542-5057
Fax: (602) 542-3046

4. An explanation of the rule. including the agency’s reasons for initiating the ruje;
The State Board of Education is proposing to amend R7-2-405 to establish minimum standards for hearing officers and to pre-
scribe training requirements for hearing officers. This language is proposed pursuant to A.R.S. §15-766(F).

The State Board of Education is proposing a new rule, R7-2-618, pursuant to A.R.S. §41-1072-1077, which requires an agency
that issues licenses to establish time-frames for issuance of such licenses. This rule will establish maximum time-frames for the

issuance of teaching and administrative certificates.

3. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of

authority of a political subdivision of this state:
Not applicable.
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6.  The preliminary semmary of the economic, small business and copsumer impact statement;

It is not anticipated that the rule amendment or new rule described herein will have any economic impact on the consumer. The
amendment to R7-2-405 will assist in ensuring qualified, trained hearing officers are provided for due process hearings related
to Special Education matters. In addition, the new language will ensure an equitable selection process for hearing officers. The
new rule, R7-2-618, wiil assist in ensuring that applications for certification are processed in a timely manner by the agency.
The new ianguage will provide information to applicants as to the process of evaluating applications and will provide informa-
tion as to the maximum allowable time of that processing, thereby allowing an applicant to project certification issue dates more
accurately.

7. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the economic,
small business and copsumer impact statement:
Name: Corinne L. Velasquez, Executive Director

Address: State Board of Education
1535 West Jefferson, Room 418
Phoenix, Arizona 85007

Telephone: (602) 542-5057
Fax: {602) 542-3046

8. The time, place and nature of the proceedings for the adoption, amendment, or repeal of the rules, if no proceeding is
scheduled. when, where, and how persons may request an oral proceeding on the proposed rules:

An oral proceeding on the proposed rulemaking is scheduled as follows:

Date: August 24, 1998
Time: 1:30 pam,
Location: State Board of Education

1535 West Jefferson, Room 417
Phoenix, Arizona 85007

Written comments may be submitted on or before 5 p.m. on Angust 21, 1998, 1o the contact person listed above.

9. Anpy other matters prescribed by statute that are apnlicable to the specific agency or to any specific rule or class of rules:
Not applicable.

10. Incorperations by reference and their location in the rules:

None.

11. The full text of the rules follows:

TITLE 7. EDUCATION
CHAPTER 2. STATE BOARD OF EDUCATION

ARTICLE 4. SPECIAL EDUCATION 3. Public agency” means the school dijstrict. charter

) school or state or county agency responsible for provid-
Section ing educational service to a child,
R7-2-403 4. U State Education Agency” (“SEA™) means the Depart-

ARTICLE 6. CERTIFICATION ;n::t of Education, Exceptional Student Services Sec-
R7-2-608 B. The following due process procedures specified in this rule
apply to all public agencies dealing with the identification,
ARTICLE 4, SPECIAL EDUCATION evaluation, and special education placement of and the provi-
. ) sion of g free appropriate public education (“FAPE®) for of
R7-2-405.  Due Process Standards Relating to Special Edu- handieapped children with disabilities.
cation €. [The SEA Each-LEA-end-SS1 shall establish pelicies-and pro-
A. Definitions, The foliowing definitions are appligable to this cedures concerning:
ule: al. Impartial due process hearingsy; and
L “Impartig} hearing officer” or “hearing officer” means a b2 Confidentiality and access to student recordsr-such-as;
person or, fribunal assigned to preside at a due process removel-of evidence-when-child has-been-misclassified
hearing whose duty it is to assure that proper procedures ormisplaced,
are foliowed and that rights of the parties are protected, 2. £ i 3 2
2. IParent” has the meaning found in Title 15 Chapter 7 tbuns P Rs-assigned-to-preside

Article 4, and includes a syrrogate parent, Anpointment
of a surrogate parent shall be made only by a court of
competent jurisdiction,
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tocisi 1 e the Gusdalune Docision

An impartial hearing officer shail be:

al. Unbiased - not prejudiced for or against any party in the
hearing;

b2. Disinterested — not having any personal or professional
interest which would conflict with hisfher objectivity in
the hearing;

€3. Independent — may not be an officer, employee, or agent
of a the public agency

or the SEA EEA-S8I-er-of any-other-publicageney involved

in the education or care of the child. A person who oth-
erwise qualifies to conduct a hearing is not an employee
of the public agency or the SEA solely because he or she
is paid by the public agency to serve as a hearing officer;
&4, Trained and evaluated by the agerey SEA as to the state
and federal laws pertaining to the identification. evalua-
tion, placement of; and the provision of FAPE for edu-

eation-ofhandicapped children with disabilities.

E. Hearing officer qualifications and fraining. Eseh-LEA-end

$£81-shail-maintain-e-list-ef-persons—whe-serve-as—hearing
ficors. The l g ¢ eunlifioati :

1. Al hearing officers shall participate in all reguired train-
ing and evaluation conducted by the SEA as to the state
and federal laws pertaining to the identification, evalua-
tion, placement of and the provision of FAPE for ¢hil-
dren with disabilities.

All hearing officers shall demonstrate competency by
achieving a minimum score of 80% on a criterion-refer-
enced test selected by the SEA.

3. A hearing officer shall be an attornev licensed to prac-
tice Jaw in the United States, or an attorney on inactive
status whose withdrawal from active practice is not pre-
mised upon adverse disciplinary action from any state or
federal bar association. A hearing officer shall not have
represented 2 parent in a special education matter during
the precedine calendar vear and shall not have repre-
sented a school district in any matter during the preced-
ing calendar vear.

4. Anindividual shall be removed from the list of eligible
hearing officers if. at any time. the individual no longer
megts, the reaquirements, specified in paragraph D(1)
through D{(4) and paragraph E(1) throush E(3).

Selection of hearing officers.

1. The SEA shall prepare and maintain a list of individuals
who meet the qualifications specified in paragraph E. 1o
serve as hearing officers.

2. Three hearing officers shal! be selected randomiy by the
SEA and shall be screened to determine availability and

possible bias. Onee the SEA has selected 3 hearing
officers who are available and show no evidence of bias

the 3 names shall be provided to the public agency and
the parent. The public azency and the parent will each
have the opportunity to strike 1 name from the list pro-
vided. The remaining individual shall be named as the
hearing officer unless either party objects for cause and
providgs such reason in.writing to the SEA. Objections
for cause shall require spegific evidence that the individ-
ual does not meet the criteria specified in paragraph E.
The SEA shall review the evidence submitted and deter-
mine the qualifications of the individual, If the SEA

determines that the individual is not gualified to serve as
the hearing officer, the SEA shall repeat the process and

select 3 additional hearing officers to be provided to the

i~
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parties. The selection process. as.outlined in this para-
graph.

£

GI0.A parent shall submit a written The request for a due process

hearing saust-be—submitteddn—writing to the pyblic agency
LEA-0r-881 The SEA shall provide a modei form that a par-
ent _may use in requesting a due process hearing. Upon
receipt of this a written request, there shall be no change in
the educational placement of the child until the hearing
officer renders kis a decision, unless the public agency and
parent agree te-this. If a parent requests a due process hear-
ing, the public agency shall advise the parents of any free or
low-cost legal services available. All correspondence to the

grent shall be provided in English and the primary langnage

of the home. If the written request involves an application for
initial admission, the child, with the consent of the parent.
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shall be placed in a program for which the chiid is eligible
until the completion of all proceedings, Hearing-procedures

[=) B

Hi15 An The impartial due process hearing shall be conducted in
accordance with the following procedures:

i

The hearing officer shall hold a preconference meeting
to ensure that all matters are clearly defined. to establish
the proceedings that will be used for the hearing, and to
set the time and dates for the hearing.

a2. The hearing officer shall preside at the hearing and shali
conduct the proceedings in a fair and impartial manner
to the end that all parties involved have an opporfunity
to:
ia. Present their evidence and confront, cross-examine

and compel the attendance of witnesses;

iib. Object to Prohibit the introduction of any evidence
at the hearing that has not been disclosed to all par-
tieg that-parby at least 5 business days before the
hearing;

#ic. Produce outside expert witnesses;;

d. Be represented by legal counsel or and by individu-
als with special knowledge or training with respect
to the problems of hendicapped children with dis-
abilities.

b3. The Pparents involved in the hearings shall must be
given the right to:
ia. Have the child who is the subject of the hearing

presents;

#b. Have Open the hearing condugted in te-the public:;

¢. Have In—eeses—where-there~are-languape-differ-
enees; 2n interpreter shatl-be provided by the public

AENCY.

4. The hearing officer shall review all relevant facts con-
cerning the identification. evaluation. the educational
placement or the provisions of FAPE. This shall include
any #lndependent Education eEvaluation by-an-apprepsi-
ate-professienal secured by the parent.
ia. The hearing officer shall determine whether the

public agency FEA-er-SST has met all requirements

-of federal and state law and regulations ie-develop-

#bh. The hearing officer shall render a decision, which
shall be is binding on e ali parties; unless appealed
pursuant to this rule, exceptithat-dn-all-enses—any
action—taken—must-comply-—with—eurrent-Avizons
as-the-Guadalupe-Peecisien as to whether:

3. The evaluation procedures utilized in deter-
mining the child’s needs have been appropri-
ate in nature and degree:;

£2)ii. The diagnostic profile of the child on which
the placement was based is substantially veri-
ﬁed:;,

iii.The child’s rights have been fully observeds;

Volume 4, Issue #23

iv. The placement has been determingd to be
apprepriate fo the needs of the child;

4y, The placement of the child in the special edu-
cation program is with the written consent of
the parent er-guerdian.

i Hthe-parent's-primary-lunguage-is-other-than
Enphish—the-hearingofficer shall- uppoint-un
Hterpreter:

165, The hearing officer’s findings of fact and decision shall

o

be in writing and shall be provided sent to the parents,
the public education agency, the SEA and their respec-
tive representatives-gnd-to-the State-Director-of Special
Eduestion. The parent may. choose to receive an elec-
tronic verbatim record of the hearing and electronic
findings, of fact and decision relative to the hearing in
addition to the written findings of fact and degision. The
hearing officer’s findings of fact and Suech decision shall
be delivered by certified mail or by hand within 45 cal-
endar days after the receipt of the request for the hear-

ing. %Mﬁe—gﬁeeeeﬁef—Speaa{—Eéﬂe&&ea—aﬁef

ie: The notification
of the hearing officer’s decision shall include a state-
ment that either party may appeai the decision to the
Office of Administrative Hearings Bivisien-of-Speeial
Education and that such appeal must be filed within 35
calendar days after receipt of thc declsmn -Am—ex%er—ts*eﬁ

The State Director of Special Education Exceptional
Student Services, after deleting any personally identifi-
able information, shall make such written findings of
fact and decision ayailable to the public.

L Expedited hearing,

1

B2

An expedited hearing mav be requested:

a, By the parent if the parent disagrees with the deter-
mination that the child’s behavior was not a mani-
festation of the child’s disability: or

b. By the parent if the parent disagrees with any deci-
sion regarding placement: or

c. By the public asency if the public agency main-
taing that it is dangerous for the child fo be in the
current placement during the pendency of the due
pracess proceedings,

Hearing _officers for apn_ expedited hearing shall be

assiened by the SEA after review to determine that the

hearing officer meets the standards specified in para-

graph D(1) through D(4).

The expedited hearing shall be conducted and the find-

ings of fact and decision shall be issued within 10 calen-

dar days.
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J2}. Adminigtrative appeal.

1

[

June 3, 1998

A Fhe final administrative hearing appeal may be
obtained through the Office of Administrative Hearings.
Reguests for appeal shall be submitted in writing

through the SEA. Bivisienof Special- EducationAsi-

SERICaTON -V £ ohad £

a.  Such an appeal shall be accepted only if it is initi-
ated within 35 days after the decision of the hearing
officer has been received by the parties. An-esten-
s]:en Eeéit_i.m.e for ﬁ;&.*gg the ?ﬁg E;l mey-be g;aﬁteé Eﬁ_

eiat-Education—Arizene-Depertment-of Eduestion;
b.  The official conducting the review shall;

i.  Examine the entire hearing record;

it.  Ensure that the procedures at the hearing were
consistent with the requirements of due pro-
cess;

iil. Seek additional evidence if necessary. If a
hearing is held to receive additional evidence,
the procedures provided for in subsection (O)
above shall be applied;

iv. Afford the parties an opportunity for oral or
written argument, or both, at the discretion of
the reviewing official;

v. Make an independent decision on completion
of the review;

vi. Give a copy of written findings and the deci-
sion to the parties.

€  Theprocess-as-defined-in-subsections{Qthroush

Srebeve-shall-be-implemented-in-responseto-the

asdmﬂ.nlsgaafi © .hw. ing-eppeat-to-the-Division—of
The findings of fact and finat decision of the administra-
tive law judge hearing-appeals-officer shall be delivered
by certified mail or by hand meHed to all parties to-the
hearing within 30 calendar days of the receipt of the 4
request for appeal aFeview. The State Director of Spe-
cial Education Exceptionat Student Services, after delet-
ing any personally identifiable information, shall

)

.'m - . ; :

Eduention-Advisory-Committee—otheState Board-of
Education—and make such written findings of fact and
decision-findingsrand-conclusions available to the pub-
lic.

The decision of the administrative law judge shall be
final at the administrative level, The notification of the
decision shali contain notice to the parties that they have
a right to judicial review,

ARTICLE 6. CERTIFICATION

R7-2-618, Certification Time-frames
A. Administrative completeness review time-frame. The

=

]
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Department of Education. Certification Bivision (“Depart-
ment™) shall issue a written notice of administrative com-
pleteness or deficiencies to an applicant for certification
within 120 days of receipt of the application,

1. Ifthe Department determines that an application for cer-
tification is not administratively complete, the Depart-
ment shall include a comprehengive Hst of the specific
deficiencies in the written notice pravided.

If the Department issues » written notice of deficiencies
within the administrative completeness time-frame, the
administrative completeness review time-frame and the
gverall time-frame are suspended from the date the
notice is issued until the date that the Department
receives the missing information from the appiicant,

If the Department does not issue a notice of administra-
tive_completeness or_deficiencies within 120 days o
receipt_of the application, the application is deemed
administrativelv complete.

if the Department issues a timely written notice of defi-
ciencies, the application shall not be complete until ali
requested information has been received by the Depart-
ment.

Substantive review time-frame, Within 14 months after the

completion of the administrative completeness review time-
frame, the Department shall make a determination as to
whether an application or applicant for certification meets all
substantive criterie required by statute or rule.
1. During the substantive review time-frame, the Dé_rgart-
ment may make 1 cotprehensive written request for
additional information. ¥ the Department issues a com-
prehensive written request for additional information
the substantive review time-frame and the overall time-
frame are suspended from the date the request is issued
until the date that the Department receives the additional
information from the applicant.
The Department and the applicant mav mutually soree
in_writing to allow the Department to submit supple-
mental requests for additional information. If the
Department issues a supplemental request by mutual
written agreement for additional information, the sub-
stantive review time-frame and the overall time-frame
are suspended from the date the request is issued until
the date that the Department receives the additional
information from the applicant.

3. Review by the Executive Committee of the Professional
Practices Advisory Committee (“PPAC™ or a hearin
before the PPAC, pursuant to A A.C. R7-2-1301 et seq.,
shall be completed within the substantive review time-
frame,

Overall time-frame, The Department shall issue a written
notice that the State Board of Education (*“Board™ has
granted or denied a certificate no later than 22 months after

receipt of an application for certification, unless the Depart-
ment and the applicant have muthally sereed in writing 1o

2

i

I

i
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extend the substantive review time-frame and the overal]
time-frame.
1. Written notice denying an application for certification

shall include justification for the denial with references
to the statutes or rules on which the denial is based and

time-frame o1 any extension mutually apreed upon in writing
pursuant to this rule, the Department shall refund to the appli-
cant all fees charged, excyse pavment of any such fees that
have not yet been paid and pay all pepalties in accordance

with A.R.S, §41-1077.

an. explanation of the zpplicant’s right to appeal the g, Allwritten notices issued pursuant to this rule shall be to the
denial, . . last known address of the applicant and sent by regular. firgt.
2. The explaation of the applicant’s right to appeal the class mail, Such written notices shall be deemed “issued” on
denial shall include the number of days in which the the day mailed from the Department,
i lengi i
applicant must file a protest challensine the denjal and G. By August 1 of each vear. the Department shall report to the

the name and telephone pumber of the Executive Direc-
tor of the Roard as the contact person who can answer
guestions regarding the appeals process,
By mutual written agreement, the Department and an appli-
cant for certification may extend the substantive review time-
frame and the overal] time-frame. An extension of the sub-
stantive review time-frame and the overall time-frame may
not exceed 3 months,

If_the Department doss not issue to an applicant written
notice_srantineg or denving a certificate within the overall

Executive Director of the Board the Department’s compli-
ance with the overall time-frames for the prior fiscal year,
The Department shall include the number of certificates
issued or denied within the time-frames specified in this rule
and the dollar amount of ail fees returned to applicants. The
report shall also include the amonnt of all penalties paid to
the state general fund due to the Department’s failure to com-
ply with the time-frames specified hergin,

NOTICE OF PROPOSED RULEMAKING

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS; SECURITIES REGULATION

Volume 4, Issue #23

CHAPTER 4. CORPORATION COMMISSION--SECURITIES

PREAMBLE
Sections Affected Rulemaking Action
R14-4-1035 Amend

The specific anthority for the rulemaking, including beth the authorizing statute (general) and the statufes the rules are

implementing (specific):

Constitutional authority: Arizona Constitution Article XV §§ 4, 6, and 13
Authorizing statute: A.R.S. § 44-1821(A)
Implementing statute: A.R.S. §§ 44-1898(A), 44-1902(A)

The name and address of ageney personnel with whom persons may communicate regarding the rulemaking:

Name: Cheryl T. Farson, Associate General Counsel
Address: Arizona Corporation Commission, Securities Division
1300 West Washington, Third Fioor
Phoenix, Arizona 83007-2996
Phone: (602) 5424242 ‘
Fax Number: (602} 594-7470

An explanation of the rule. including the agency’s reasons for initiating the rule:

A.A.C. R14-4-105 (the “Rule™) currently requires that, as a condition of registration of a public offering, promotional securities
held by promoters of a promotional stage corporation proposing to make a public offering of its securities be subject to an
escrow agreement. Pursuant to such escrow agreement, certificates representing promotional securities of promoters may be
held in an escrow account by an escrow agent for up 1o 4 years. The proposed amendment to the Rule replaces the escrow
account with a requirement that such promotional securities be subject to a restrictive sales agreement for up to 3 years. The pro-
posed amendment revises the provisions that define promotional stage corporation, promotional securities, and the terms of the
restrictions placed upon the promotional securities. The purpose of the amendment is to balance the protection of investors with
the opportunities that should be afforded to the investors and to the issuers.

Promotional stage companies subject to the proposed amended rule would be those with no public market for their shares and no
significant earnings. Significant earnings would be deemed to exist if the company has had earnings per share equal te (1) 5% of
the public offering price per share for the prior fiscal year, (2) 4% of the public offering price per share for each of the prior 2
fiscal years, or (3} 3% of the public offering price per share for each of the prior 3 fiscal years.

-]
Promotional shares would be defined as those common shares obtained within | year of the date of the offering by promoters for
consideration valued at less than 85% of the proposed offering price, common shares purchased within 2 years but not less than
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1 year of the date of the offering by promoters for consideration valued at less than 75% of the proposed offering price, and
common shares obtained within 3 years but not less than 2 years of the date of the offering by promoters for consideratioz; val-
ued at less than 65% of the proposed offering price. Promotional shares numbering in excess of 15% of the securities outstand-
ing at the completion of the public offering held by promoters of the company would be subject to the restrictive sales
agreement.

The Rule as amended would require that a legend would be placed upon the certificates representing the excess promotional
shares and such shares could not be sold, ransferred, or hypothecated for a period of 1 year. After 1 year, the shares would be
released from the restrictive sales agreement at a rate of 1/8 of the number of restricted promotional shares over each of the next
8 guarters. Additionally, the shares would be released from the restrictive sales agreement if (1) for 60 consecutive trading days
commencing at least 90 days after the date of the offering of the shares to the public the company’s securities trade in 5 public
market at a price of riot less than 150% of the offering price, or (2) for 90 consecutive trading days at least 12 months after the
date of the offering of the shares to the public the company’s shares have traded in a public market at 2 price of not less than
110% of the offering price. The shares also could be released if the company had carnings per share equal to at least (1) 5% of
the public offering price for that fiscal year, {2) 4% of the public offering price for that fiscal year and the prior fiseal year, or (3)
3% of the public offering price for that fiscal year and the 2 prior fiscal years.

The promotional securities would be released from the restrictive sales agreement if they became listed, or authorized for listing,
on the New York Stock Exchange or the American Stock Exchange, or listed on the Nasdag National Market System, Promo-
tional securities transferred by will or the laws of descent or by court order would be released from the restrictive sales agree-
ment, however, promotional securities gifted to family members would remain subject to the agreement. Promotional securities
transferred s a result of a tender offer, merger, or other acquisition by an unaffiliated 3rd party would remain subject to the
agreement, uniess a majority of shareholders approved the terms and conditions of the transaction and the shareholders receivad
specified amounts and types of cash or securitics.

Securities would be released from the restrictive sales agreement automatically and the restrictive legend could be removed
upon the filing with the Commission by 2 promoter of a written representation of compliance with the release requirements or a
certified copy of a court order.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous erant of
auntherity of a political subdivision of this stafe: :

The amendment to the Rule is desirable to medify the current restrictions placed on promotional stock to reflect the current mar-
ketpiace. The Rule as amended would assist businesses in capital formation in a manner that does not impose unduly burden-
some restrictions and expenses and would provide Arizona investors with protected access to promotional stage company stosk
offerings. The amended Rule benefits issuers by relieving them of the expensss of escrow accounts and the loss of physical
retention of their stock certificates and by modifying the restrictions placed upon promotional shares to refiect the firancial con-
dition of and the promoters’ commitment to the company. The amended Rule adopts the concept, used by most underwriters in
most public offerings, of a lockup of the promoters’ shares for a specified period rather than escrowing the shares. This should
make promoters more willing to register their offerings in Arizona. The amended Rule continues to protect the investing public
from potential abuse of promoters seeking to personally profit by developing a public market in which to immediately sell their
personal shares, which wers acquired for less than the public offering price. Thus, the state’s interest in promoting capital for-
mation and investment opportunities should be advanced without any significant loss of authority to the Commission or protec-
tion to the investor,

The preliminary summary of the economic, small business. and consumer impact;

Pursuant to AR.S. § 41-1055(D)3), the Commission is exempt from providing an economic, small business, and consumer
impact statement,

The name and address of agency personnel with whom persons may communicate regarding the accuracy of the economic,
small business, and consumer impact statement:

Not applicable.

The time, place, and nature of the proceedings for the adopiien, amendment. or repeal of the_rule, or, if no proceeding is
scheduled, where, when, and how persons may reguest an oral proceeding on the proposed rule:

Date: July 16, 1998
Time: 10 am.
Location: Arizona Corporation Commission

1200 West Washington Avenue
Phoenix, Arizona 85007

Nature: " Qral proceeding

Close of record:  Open meeting of the Arizona Corporation Commission at which the Commission considers the hearing
officer’s recommended order with respect to the rule.

a
9. Any other matters prescribed by statute that are applicable to the specific acency or to any specific rule or class of rules;

None.
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Subsection (B)(9) incorporates by reference the definitions of business development company as defined in Section 2(a)(48) of
the Investment Company Act of 1940, 15 U.5.C. § 80a-2(a)(48) (1997); employee benefit plan within the meaning of Title I of
the Employee Retirement Income Security Act of 1974, 29 U.S.C. § 1002(3) (Supp. 1998); and private business development
company as defined in Section 202(a)(22) of the Investment Advisers Act of 1940, 15 U.S.C. § 80b-2(2)(22) (1997,

11. The full text of the rule follows:

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS; SECURITIES REGULATION

CHAPTER 4. CORPORATION COMMISSION--SECURITIES

ARTICLE 1. IN GENERAL RELATING TO THE

Section
R14-4-103. Promotional securities; definitions

ARTICLE 1. IN GENERAL RELATING TO THE

ARIZONA SECURITIES ACT

ARIZONA SECURITIES ACT

R14-4-105, Promotional securities; defipitions

Promotional securities, held by promoters of a promotional
stage corporation that proposes to make a public offering of
its securities pursuant to Article 7 of Chapter 12, Title 44.
Arizona Revised Statutes, shall be subject to a restrictive
sales agreement in accordange with the provisions of this

Section.

General-provisions As used in_this Section. the following

terms have the meaning indicated.

A.

AB.
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“Consideration” includes cash,_ services rendered. and

tangible or intangible property,

2. “Earnings per share” shall-bemeans futlv diluted earn-

ings computed in accordance with generally aceepted
accounting principles.

3. “Promoters-ef-the-corporation,” means any person who

meets any 1 of the following conditions:
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2. Alone or in conjunction, with 1 or more persons.
directly or indirectly. founded, orpanized. or con-
trols the issuer; - ’

b, Directly or indirectly receives. as consideration for
service andfor proverty rendered. 5% or more of
any class of the issuer’s equity securities or 5% or

more of the proceeds from the sale of anv class of
the issuer’s equity securities:
Is 2n officers; or directors of the issuer;

ofparties-owaning—dDirectly or indirectly, legally
or beneficiglly owns ten-pereent¢10%) or more of

the jssuer’s outstanding shares
before or immediately following the public offer-
ings;

o

le

: Directly or
indirectly, through 1 or more intermediaries. con-

trols or is controlied by, or is under common con-

trol with, a promoter as defined in subsections
3¥a} through (d).

Promoters-ef the-cerperationshalidoes not include
i ke Bosrd—of D . 4
eompany a person who recefves either securities or
proceeds solelv as underwriting compensation and
who is not a promoter under subsections (BY3)(a),
(€), (d). or (e). or an unaffiliated instimtional inves-

tor.

“A—pPromotional er-development stage corporation”

means a corporation whiehthat has no public market for

its shares and has no significant earnings.

Promotiona] securities” means sectrities issued to a
romoter, at any time during the 3-vear period prior to

the proposed public offering date. that meet the condi-
tions of subsection {C). Promotional securities shall be

limited to common_gtock unless securities other than
Aned 1o common sfock unless securities other than

common stock were issued for the primary, purpose of
evading this section.

“Public market” means a public place of gxchange
where securities are bought and sold, directly or through

intermediaries, Public market excludes “thin markets”
whiehthat do not result in reliable prices. If doubt is
raised as to the reliability of the market for an applicant
issuer’s shares, the Commission may consider the mar-
ket history, the public trading volume, the spread
between the bid and asked prices, the pumber of market
makers, the public float, the pricing formula, the length

of time included for trading Hstine on the NasdagAS-
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other relevant factors.

“Restrictive sales agreement” means an sgreement. in
form and_substance atceptable to the Commission.
between s promotional stage corporation and a pro-
mater, for the benefit of the shareholders of the corpora-
tion, entered into prior to the proposed public offering of
the promotional stage corporation’s securities, subject-
ing the promotional secyrities to a sales restriction for
up to 3 years following the proposed publie offering and
incinding the terms contained in subsection (H).
“Significant earnings” sheh-be-deemedto-existitthe

]

share. based upon the issuer’s shargs outstanding inpme-
diately before the proposed public offering, of af least:
a. 5% of the public offering price per common share
for the prior fiseal vear. or the period of the issuer’s
existence if less than 1 fiscal year;
b. 4% of the public offering price per common share
for each of the prior 2 fiscal vears; or
c. 3% of the public offering prige per common share
for each of the prior 3 fiscal ygars.
Such test shall not be deemed the exclusive test for
the determination of “significant earnings.”
“sp—alInaffiliated institutional investor” means any
unaffiliated banks; investment company registered under
the Investment Company Act of 1940; 15 U.8.C § 80a-
1 to R0a-64 (1997); ex-a business development cormpany
as defined in sSection 2(2)(48) of the Investment Com-
pany Act of 1940, 13 US.C. § 80a-2(2)(48) (1997).
incorporated by reference; small business investment
company licensed by the U.S. Small Business Adminis-
tration under sSection 301 of the Small Business Invest-
ment Act of 195815 U.S.C. § 681 (Supp. 1998);
employee benefit plan within the meaning of Title I of
the Employee Retirement Income Security Act of 1974,
26 11.8.C.§ 1002(3) (Supp. 1998) incorporated by refer-
ence; insurance company; private business development
company as defined in sSection 202(2)(22) of the
Investment Advisers Act of 1940, 15 USC. § 80b-
2(a)(22) (1997}, incorporated by reference: or compara-
ble business entity engaged as a substantial part of its
business in the purchase and sale of securities and
whichthat owns less than 20% of the securities to be out-
standing at the completion of the proposed public offer-
ing. Copies of documents incorporated by reference do
not contain apy later amendments or editions, are on file
in the Office of the Secretary of State, and are available
from the Securities Division of the Corporation Com-
mission_and from the Superintendent of Documents,
Government Printing Office. Washington, D.C, 20402,
C. Securities will-be-treated-as-premotional-seeusities that are
issued to promoters of-the—corperation for a-price-less-than
5% -of-the consideration for-which-such-securities-arepro-
i ; valued at less than the
following percentages of the proposed public offering price,
in an amount that represents an ultimate right of participation
in excess of 15% of the securitigs to be outstapding at the
completion of the pronosed public offering. shall be promo-
tional securities,
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1. Forall segyrities issued to a promoter within 1 year prior
to and including the date of the offering of securities to
the public: 85%,.

2. For al} gecurities {ssued to a promoter within 2 vears but

ot less than 1 vear prior to and including the date of the

offering of securities to the public: 75%.

Far all securities issued to a prometer within 3 years but

not less than 2 vears prior to and ingluding the date of

the offering of securitigs to the public: 65%.

[id

3

h The value of
consideration other than cash received by the jssuer for
shares shall be established to the sutisfaction—of-the
Commission’s satisfagtion by appraisals, by-evidence of
arounts paid by others for substantially similar services
or property, by evidence of a bona fide offer to purchase
such services or property, evidence of significant ser-
vices rendered or contractually required to be rendered
to the issuer. which may take into account the relevant
experience, special skills, and other qualifications of the
person repdering the service, or bany other evidence.
The value of noncash consideration that cannot be gstab-

ANE VAl OF B i e O e S LA S i s

lished to the satisfaction of the Commission shall be

e L) e e e L=

ZE10,

D. A summary of the sales restriction terms shall be included in
the offering documents. and a legend evidenging the sales
restriction_shall appear on gach certificate representing_ the
shares subject to the restriction,

BE.

- In_the event that
any of the following occurs during the term of the restrictive
sales agregment, the promotional securities wrishall be
released in accordance with the-follewing-provisiensgubsec-
tion {G):

1. For 60 gonsecutive irading days commencing at Jeast 90
days affer the date of the offering of the securities to the

public, the issuer’s securities trade in a public market at
a price of not less than 150% of the offering price per

share.

12, H-iFerninety-{90)- consecutive trading days at-any-time
during-the tepm-of the-escrow-agreement commencing at
least swelve-£123 months after the date of the offering of
the securities to the public. sommencement-of-the-term
oftheeserow; the Companyissuer’s sharesecurities have
traded in a public market at 2 price of not less than 110%

of the initial offering price per share;thes-the-escrow

32 -st-the-end-offfor any twe-eonseeutive fiscal years
itk i gnding after the

date of the offering of the securities to the public, the
issuer has had earnings per share of at Jeast: '

ing price per common share for that fiscal year;
b. 4% of the public offering price per common share -
for that fiscal year and for the prior fiscal vear. cal=.
culated independently, whether or not such prior;
fiscal vear ended after the date of the offering of:
the securities to the public: or P
3% of the public offering pricg per common,share.
for that fisca] vear and for each of the 2 prior fiscal
independently,: whether or_ 10

14

such prior fiscal vears ended afferihe
offering of the securities to the public:

Voluitie 4; Issue
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4. The securities subject to the restrictive sales apreement
become listed. or_asuthorized for listing. on the New
York Stock Exchanege or the American Stock Exchange,
or listed on the National Market Systern of the National
Association of Securitics Dealers Automated Quotations
Svstem,

A bona fide tender offer or an offer to merge or other-

wise acquire the issuer’s equity securities by an unaffili-

ated purchaser, pursuant to 2 voie by the majority of the

shareholders and in accordance with the following:

a. [ the transaction occurs within 24 months of the
effective_date of the offering registered with the

Commission, all public sharcholders of the issuer
will receive cash in the amount of at least 2 times

the public offering price per share of equity securi-
ties at the effective date of the tender offer. merger
or other agquisition, or securities--listed or to be
listed, or qualified in all yespects for listing, on the
New York Stock Exchange, the Amerigan Stock
Exchanee. or the National Market Svstem of the
National Association of Securities Dealers Auto-
mated Quaotations System—-in_value equal to at
least 2 times the public offering price per share of
equity securities at the effective date of the tender
offer, merger, or other acquisition,

b. Ifthe transaction occurs more than 24 months after
the effective date of the offering registered with the
Commission, all public shareholders of the issuer
will receive cash in the amount of at least 1 _1/2
times the public offering price per share of equity
securities, or securities in valug equal o at least 1
1/2 times_the public offering price per share of
equity securities,

The securities are transferred by will or pursuant to the

laws of descent and distribution or by court order, In all

such cases. only the securities so transferred shall be

released from the terms of the restrictive sales agree-
ment.

fin

for

3F. If there-hasnot-been-a-relense-ef eserowed the promotional

sharesecurities, or any part thereof, have not been released
pursuant o Paregraphs——or—3—abovegubsections (E)(1)
through (6), by-the-end-of the-second-yearof-the-eserow; then
at the end of the 1st 12-month period after the date of com-
mencement of the restrictive sales agreement, over each of
the next 8 calendar guarters, Ceomsnission—shell-release-one
eichth]/8 of the eserewed promotional shares shall be
released from the restrictive sales agreement and the restric-
tive legend may be removed from the cez‘téﬁcates regresent-

ing such shares
There is no filing requirement in connection with the securi-

ties released under this subsection.
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P-(. Promotional securztses shall automaticaliv be rReleased of

securities-in-eserow from the restrictive sales agresment and
the restrictive legend may be removed from the share certifi-
cates upon the filing with the Commission of any 1 of the fol-
lowing:
L Dot L } ¢ N i
be-considered:
g The-temnsand-conditiens—of-BubsectionB—Pare-

erph—t—have-been-satisfactorily-demonstrated-to
heve—been—met-eWith respect to subsections
(EX1). (2). or {4}, a written representation from the

promoter indicating compliance with the applicable
subsection

b2,

ha#e-beeaﬁaﬁsﬁeé—aaé-%h&-peﬁ&aﬁﬁs Wuh resgect to
subsection (E)3). a written representation from the pro-
moter _indicating _compliance with such subsection
accompanied by financial statementg, prepared in accor-
dance with generaily accepted accounting principles

and audited and reported
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upen by an independent certified public accountant, that 3, The identity of owners of the promotional securities;
indicate compliance with the subsegtion: 4. The terms of release under subsections (E). (F). and (G);,
¢ Petitions-mey-be-submitted pursuant to-Subsection 5. Any profits realized bv a promoter who sells promo-
B»»—Paf&gr—aﬁh—?r Wﬁh respect 10 subsecﬂon‘(E)(S}: 2 tional securities in violation of the restrictive sales
me} ret)reslentatmn from ?he nromoter.mdlc,a,t:_ng agreement shall inure 1o and be recoverable by the
compliance with such subsection accompanied by any issuer:
offering materials relating to the specified transaction: s . )
or 6. Promotional securities may be transferred by gift to
24, Requiremenis-of-Subsection-D-Paragraph——Subpara- family members, not more remote than 1st cousins, or {0
- i chré: } : trusts or similar instruments of which the promater is the
With respect to subsection (E)(6). a certified copy of an heneficiary for estate-planning purposes, provided the
order ofissued bv a court of competent jurisdiction securities remain subject to the terms of the restrigtive
whichthat orders the release or transfer of ssenpromo- sales gereement;
tional securities, & certified copy of an instrument of dis- 1. Promotional securities may be transferred by any
tribution filed with a court of competent jurisdigtion, or method or transaction approved by a majority of the
a written representation from the jssuer stating that the shareholders_other than the promoters, provided the
securities were transferred pursuant to a will or the laws securities shall remain subject to the terms of the restric:
of descent and distribution. tive sales agreement;
H. The restncnve‘s.ales apreement shall include the following 8. Holders of promotional securities shall continue to_have
terms and conditions: . . . all voting and other rights to which they are entitled by
L —-»—ﬁ————w»—-——-&-*-———““g"—"t‘“_g“Exc? Las othenfnlse rovided in the ggreement, the pro- ownetship of the promotional securities; and
motional securities shall not be transferred. sold, ; ; "
ledoed, hypothecated, or_encumbered nor_shafl the 9. Al 'certxﬁcates _rﬁmresentmo stock fltvzdends ffrom pro-
]is‘suegr re:c“o:g![ F— _attem;;ted transfer. sale, pledge motjonal _securities and. all securities resulting from
hypothecation. or encumbrance for 3_years following stock splits from promotional securities shall be subject
the conclusion of the propesed offering; to the terms of the restrictive sales agreement.

2. The number of nromotional securities subject to the I A breach of the restrictive sales apreement by a promoter

restriction: -

shall be deemed a violation of this Section by such promoter,

NOTICE OF PROPOSED RULEMAKING
TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 4. BANKING DEPARTMENT

PREAMBLE

1. Sections Affected
R-20-4-107
Table A

Rulemaking Action
New Section
New Table

7. The specific authority for the rulemakin including both_the authorizing statute

implementing (specific): .
Autherizing statute: AR.S. §§ 6-123 and 41-107

Implementing statate: A.R.S. §§ 6-123, 6-203, 6-381, 6-408, 6-506, 6-854, 6-603, 6-704, 6-814, 6-903, 6-943, 6-974, 6-1204, 6-
1303, 6-1402, 32-1021, 41-1072, et seq., and 44-282.

eneral) and the statutes the rules are

3. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: John P. Hudock, Esqg.
Address: Banking Department
2910 North 44th Street, Suite 310
Phoenix, Arizona 85018
Telephone: (602) 255-4421, Ext. 167
Fax: (602) 381-1225

>

An explanation of the rule, including the agency's reasons for initiating the rule:
This rule was necessitated by a change in the Administrative Procedure Act in the 1995 legislative session, The legislature cre-
ated AR.S. § 41-1073 that requires adoption of time-frames during which the agency will grant or deny each type of license it
issues. The department published the docket opening on this rule making in 3 A.AR. 3424 on December 5, 1997.

5 A showing of good cause why the rule is necessary to promete a statewide interest if the rule will diminish a previous grant of
antherity of a political subdivision of this state: 2

Not applicable.
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6. The preliminary summary of the economic, small business, and consumer impact:

A. The Banking department

The department estimates an $8,000 expense for the creation of a tracking system. Thereafter, the cost will be $5,000 per
annum. Benefits will include an increase in the department’s processing efficiency. Improved relations between the department
and the regulated community will result from dependable time-frames.

B. Other Public Agencies
The State will incur costs associated with publishing rules.

C. Private Persons and Businesses Directly Affected

This group will benefit from a clearer understanding of specific time-frames for these decisions.

D. Consumers

This rule will have no measurable impact on consumers.
E. Private and Pubiic Employment

This rule will have no measurable impact on employment.
F. State Revenues

This rule will not have an impact on state revenues.

7. The name and address of agency persennel with whem persons may communicate regarding the accuracy of the economic,

small business, and consumer impact statement:
Name: John P. Hudock, Esq.

Address: Banking Department
: 2919 North 44¢h Street, Suite 310
Phoenix, Arizona 83018

Telephone: {602) 255-4421, Ext. 167
Fax: (602) 381-1225

8. The time. place. and nature of the proceedings for the adoption, amendment, or repeal of the rule or, if no proceeding is

scheduled, where, when, and how persens may request an oral proceeding on the proposed rule:

No oral proceedings are scheduled. The department will schedule an oral proceeding on the proposed rule if it receives written
requests for a proceeding from at least 5 persons before July 5, 1998, pursuant to the provisions of A.R.S. ' 41-1023(C). Send
requests to the department personnel listed above in this preamble. The department invites and will accept written comments on
the proposed rule or the preliminary economic, small business, and consumer impact statement. Submit comments during regu-
lar business hours at the address listed above until the close of the record for this proposed rulemaking. The record will close for
this proposed rulemaking on Fuly 5, 1998, unless the department schedules an oral proceeding,

9. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rujes:

Not applicable.

10. Incorporations by reference and their location in the rules:
None,

11. The full text of the rules follows:

TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 4. BANKING DEPARTMENT

ARTICLE 1. GENERAL B.

Section
R20-4-107.  Licensing Time-frames
Table A.  Licensing Time-frames Tabie

ARTICLE 1. GENERAL

R20-4-107. Licensing Time-frames

A. As used in this rule, “Application” means a document speci-
fied or described in this Title requesting any permit, certifi-
cate, approval, registration, charter, or similar permission
described in Table A, together with 2l supporting documen-
tation required by statute or rule,

Volume 4, Issue #23 Page 1274

The time-frames set forth in Table A shaii apply solely to

Applications received by the department after the effective

date of this rule. Each overall time-frame consists of an

administrative completeness review time-frame, and a sub-
stantive review time-frame.

1. Within the administrative completeness review time-
frame set forth in Table A, the department shai notify
the applicant in writing whether the Application is com-
plete. If the Application is incomplete, the notice shall
specify the missing information or component.

2. Applicants advised that the submit®d application is
incomplete shall supply the missing information within
60 days after the date of the notice unless the superinten-
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dent, for good cause shown in writing before the expira-
tion of the 60 day time limit, extends the period for
completion of the Application. The administrative com-
pleteness review time-frame stops running on the date
the departinent sends written notice of an incomplete
application, and resumes when the department receives
a compiete Application. If the applicant fails to submit a
complete Application within the specified time limit, the
department shall reject the Application and close the
file.

The substantive review time-frame begins to run when
the department receives a complete Application.

Within the overall time-frame set forth in Table A the
department shall send the applicant written notice of its
deciston, unless the time-frame is extended by mutual
agreement pursuant to AR.S. § 41-1075. If the depart-

3.

ment denies an Application, it shall provide written jus-
tification for the denial and a written explanation of the
applicant’s right to a hearing or appeal pursuant to
ARS.'41-1076.

The department shall calculate time limits prescribed in
this rule in accordance with R20-4-1207(A).

The time-frames established in this rule apply solely to
actions taken by the department. The authority of any appli-
cant or licensee to engage in business may be subiect to fir-
ther action or approval by other state or federal agencies.

Table A. Licensing Time-frames

No. License Tvps Legal Authority Administrative Substantive Overall Time-
Completeness Review (Days Frame (Days
Review (Days
1 Bank ARS. §6-203, et seq. 45 45 90
Initial Application R20-4-211
2 | Bank Trust Dept. ARS. §6-381 45 45 90
. _ ARS. §6-203
t 2
Initial Apphca ion ARS. § 6-204(C)
3 Savings & Loan ARS. § 6-401, et seq. 75 75 150
s . A.R.8. § 6-408,
Initial Application R20-4-327
4 Credit Union AR.S. §6-501, et seq. &0 60 120
Initial Application ARS.§ 6-506(4)
5 Trust Company ARS. § 6-851, et seq. 15 75 150
Initial Application ARS.§6-854(A)
6 Consumer Lender AR.S. § 6-601, et seq. 60 60 120
Initial Application ARS. §6-603(C)
7 1 Debt Management ARS. §6-701,
et seq.
ARS. § 6-704(A), R20-
4-602(A)
Initial Application R20-4-620{A) 30 30 60
8 Escrow Agent ARS. §6-801,
et seq.
Initial Application ARS. §6-814 60 60 120
9 | Mortgage Broker AR.S. § 6-901, et seq.
Initial Application ARS. §6-903(C) 60 60 120
10 Mortgage Banker ARS. § 64941, et seq. 60 60 120
Initial Application AR.S. § 6-943(D)
11 | Commercial Mortgage ARS, §6-971, et seq.
Banker ARS. § 6:974(A) 60 60 120
Initial Application
-]
June 3, 1998 Page 1275

Volume 4, Issue £33 I




Arizona Administrative Register
Notices of Proposed Rulemaking

12 1 Money Transmitter AR.S. §6-1201, et seq. 60 60 120
Initial Application ARS. §6-1204(A)
13 | Advance Fee Loan Broker AR.S §6-1301, et seq.
Initial Application ARS. §6-1303(A) 30 30 60
14| Premium Finance Co. AR.S. § 6-1401, et seq.
Initial Application ARS. §6-1402{C) 60 60 120
15 | Collection Agency AR.S. §32-1001, et seq.
AR.S. §32-1621,
R20-4-1502,
Initial Application R20-4-1530(A) 30 15 45
16 | Motor Vehicle Dealer AR.S. §44-281, et seq.
Dealer Application ARS. §44-282(B} 30 15 45
17 | Sales Finance Co. AR.S. § 44-281, et seq. ’
Sales Finance Application AR.S. § 44-282(B) 30 15 45

NOTICE OF PROPOSED RULEMAKING
TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 5. INDUSTRIAL COMMISSION OF ARIZONA

PREAMBLE
1. Sections Affected Rulemaking Action
Article 2 Amend
R20-3-20% Amend
R20-5-223 New Section
R20.5-224 New Section

2. The specific authority for the rulemaking, including both the autherizing statute (general} and the statufes the rules are
implementing (specific):
Authorizing Statute: AR.S. § 23-924B)

Implementing Statute: AR.S. §§ 23-961

3. Thenpame and address of agenc ersonnel with whom persons may communicate regarding the rulemaking:

Nare: Douglas R. Newton, Division of Administration, Industrial Commission of Arizona
Address: Industrial Commission of Arizona
%00 West Washington
Phoenix Arizona 85007
Telephone: (602) 542-5380
Pax: (602) 542-3070

4. Anexplanation of the rule, including the agency's reason for initiating the rule:
In response to the Jegislative requirement of AR.S. § 41-1073 to enact licensing time-frame rules, the Industrial Commission
proposes to amend 20 A.A.C. 5, Article 2, to include time-frames for processing initial and renewal applications for authority to
seli-insure for workers’ compensation. The Industrial Commission also proposes to amend the title of Article 2 to clarify that
the requirements of Article 2 only apply to individual self-insurers and workers’ compensation pools organized under A.R.S. §§
11-952.01(B) and 41-621.01(A). e

5. A showing of good cause why the rule is necessary to promote statewide interest if the rule will diminish a previous grant of
authority of a political subdivision of this state:

The proposed rule additions do not diminish a previous grant of authority of a political subdivision of this state.

6. The preliminary sgmmary of the econemic, small business, and copsumer impact:

The Industrial Commission does not anticipate any measurable economic impact on other agencies, politicabsubdivisions, smail
businesses or consumers as a result of the proposed licensing time-frames. The Industrial Commission will incur costs z’moci-
ated with the rulemaking process.
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The name and _address of agency personnel with whom persons may communicate regarding the accuracy of the economic,

small business, apd consumer impact statement:

Name:

Address: Industrial Commission of Arizona
800 West Washington Street, Suite 303
Phoenix, Arizona 85007

Teiephone: (602) 542-3380

Fax: (602} 542-3070

Douglas R. Newton, Division of Administration, Industrial Commission of Arizona

The time, place, and nature of the proceedings for the adoption. amendment, or repeal of the rule or, if no proceeding is
scheduled, where, when, and how persons may request an oral proceeding on the propgsed rule:

Date: July 16, 1998
Time: 930 am.
Location:
800 West Washington Street
Phoenix, Arizona 85047
Nature:

Industrial Commission of Arizona, 3rd Floor Conference Room

Oral and written comments wifl be accepted on or before the date set forth in this paragraph.

9,  Anv other matters prescribed by statute that are applicable fo the specific rule or class of rules:

None.

10. Incorporation by reference and their location in the rules:

None.
11. The full text of the rules foliows:

TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 5. INDUSTRIAL COMMISSION OF ARIZONA

ARTICLE 2. RULES ORTHE-ANDUSTRIAL-
COMMISSION O ARIZONA-GOVERMNG SELF-
INSURANCE REQUIREMENTS FOR INDIVIDUAL
EMPLCYERS AND WORKERS’ COMPENSATION

POOLS ORGANIZED UNDER A.R.S. §8 11-952.01(B) AND
41-621.61
Section
R20-5-201. Definition of Self-insurer
R20-5-223. Time-frames for Processing Initial and Renewal
Agnplications for Authorization to Self-insure
R20-5-224. Computation of Time

ARTICLE 2. RULES- O HE-INDUSTRIAL-
COMMISSION OF-ARIZONA-GOVERNING SELF-
INSURANCE REQUIREMENTS FOR INDIVIDUAL
EMPLOYERS AND WORKERS' COMPENSATION

POOLS ORGANIZED UNDER A R.S. §8 11-952.01(B) AND
41-621.01

R20-5-201.  Definition of Self-insurer

“Seif-insurer” or “self-insured”’ A-setf-insurer means an individual
employer or a workers® compensation pool as defined in AR.S. §§
11-932.01(B) or 41-621.01{A) that has been authorized by the
Commission to self-insure for workers’ compensation,

R20-5-223. Time-frames for Processing Initial and Renewal
Applications for Authorization to Self-insure
A. Administrative corpleteness review.
1. [Initial application,
a.  The Division shall review an initial application for

authority o self-insure within 20 days of receipt of
the application to determine if the application gon-
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tains the information reguired by AR.S. § 23-961
and this Article.

The Division shall inform an applicant by written
notice whether the application is deemed complete
within_the time-frame provided in this subsection.
If the application is incomplete. the Division shall
include in its written notice to the anplicant a tom-
plete ist of the missing information.

The Division shall deem the application withdrawn
if an applicant fails to file a complete application
within 435 days of being notified by the Division
that its application is incomplete, unless the appli-
cant obtains an extension to provide the missing
information under subsection (D).

2. Renewal application.

a. The Division shall review a renewal application for
authority to self-insure within 20 days of receipt of
the application to determine if the application con-
taing the information reguired by AR.S8. § 23-961
and this Article.

b.  The Division shall inform a self-insurer by written
notice whether the anplication is deemed complete
within the time-frame provided in this subsection.
If the application is incomplete, the Division shall
include in its written notice to_the self-insurer a
corplete list of the missing information.

¢. The Division shall deem the application withdrawn

if a self-insurer fails to file a complete application
within 45 days of being notified by the Division
that jts application is incomplete, unless the self-
insurer obtains an extension to provide the missing
information under subsection (D)

B. Substantive review.

I

i
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1. [Initial application. Within 70 days after the Division
deems an initial application complete, the Commission
shali determine whether an initial applcation for author-
ity 1o seif-insure meets the substantive criteria of AR.S.

§ 23-961 and this Article and shal! issue an order grant-
ing or denving authoritv to seif-insure.

2. Renewsal application. Within 40 days after the Division
deems a renewal application complete. the Commission
shall determine whether » renewal application for
authority to self-insure meets the substantive criteria of
AR.S. §23-961 and this Article and shall issue an order
granting or denving authority to setf-insure.

Overall review.,

L. Initial application. The overall review period shall he 90
days, uniess extended under AR, § 41-1072 et seq.

2. Renewal application. The overall review period shall be
60 davs, unless extended under AR.S. § 411072 et seq.

H an applicant or self-insurer cannot timely submit to the

Division information to complete an initial or renewal appli-
cation, the applicant or self-insurer may obtain an extension

1o submit the missing information by filing a written request
with the Division no later than 40 days after receipt of the

B.

notice from the Division that the initial or renewal applica-
tion is incomplete. The written request for an extension shall

state the reasons the applicant or self-insurer is unable to
meet the 45 day deadline. If an extension will enable the
applicant or seif-insurer 1o assemble and submit the missing
information, the Division shall grant an extension of not
more than 30 days and provide written notice of the extension
to the applicant or self-insurer.

R20-5-224. Computation of Time
A. In _computing anv period of time prescribed or allowed by

this Article, the day of the act or event from which the desip-
pated period of time begins to run shall not be included. The
fast dav of the period so computed shall be included unless it
is a Saturday or Sunday or a legal holidav in which event the
period runs until the end of the next day which is not a Satur-
day, Sunday ot legal holiday. When the period of time pre~
scribed _or aliowed is less than 11 days, intermediate
Saturdays, Sundays and legal holidavs shall be excluded in
the computation.

Except as otherwise provided by law, the Commission may
extend time limits prescribed by this Article for good cause.

NOTICE OF PROPOSED RULEMAKING

TITLE 20. COMMERCE, BANKING AND INSURANCE

CHAPTER 6. DEPARTMENT OF INSURANCE

PREAMBLE

Sectiens Affected
R20-6-206

The specific anthority for the rulemakin

implementing (specific):
Authorizing statute: A.R.S. §§ 20-143 and 20-230

Implementing statutes: A R.S. § 20-230

Amend

inclyding both_the authorizing statute

Rulemaking Action

eneral) and the statutes the rules are

The name and address of agency personnel with whom persens may commupicate regarding the rulemaking:

Name:
Address:

Gregory Y. Harris

Arizona Department of Insurance
2910 North 44th Street, Suite 210
Phoenix, Arizona 85018

(602) 912-8456
(602) 912-8452

Telephone:

Fax:

An explanation of the rule, including the agency's reasons for initiating the rule:
The need for this rule arises from the legislature's 1995 amendment of A.R.S. § 20-230. This statute permits the Director to
adopt ruies to address the manner in which retaliatory tax obligations and assessments will be calculated and collected. The
Department has made the judgment that its current rule fails to satisfactorily implement the provisions of the statute distinguish-
ing between “Arizona life insurers” and “other Arizona insurers”. Therefore, the Department has determined that the rule should
be amended to revise the definitions and implementation of these terms and to make technical corrections and necessary clarifi-

cations.

A showing of good cause why the rule is necessary to promete a statewide interest if the rule will diminish a previous grant of

authority of a political subdivision of this state:
Not applicable.

The preliminary summary of the economic, small business and consumer impact;
Arizona law requires an insurance company domiciled in another state or couniry that does business in Arizona to pay a retalis-
tory tax if the out-of-state or foreign insurance company's domiciliary jurisdiction requires, in the agpregates higher taxes from
Arizona insurance companies doing business in that jurisdiction. The assessment is of the same type and amount imposed upon
similar insurers of the other state or foreign country doing business in Arizona. The rule implements the portion of the law that
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also requires retaliation to address mequmes arising from taxes imposed by another state's political subdivisions. The law's man-
date, and not the ruie, triggers the economic impact, if any, of this tax, which is intended, on balance, to be revenue neutral,

The name z2nd address of agency personnel with whom persons may communicate regarding the accuracy of the economic,

small business and_consumer impact statement:
Name: Gregory Y. Harris

Address: Arizona Department of Insurance

2910 North 44th Street, Saite 210
Phoenix, Arizona 85018

(602) 912-8456
Fax: (602) 912-8452

Telephone:

The time. place and nature of the proceeding for the admission, amendment or repeal of the rule or, if no roceedin
scheduled, where. when and how persons may request an oral proceeding on the proposed rufe:

Date: Monday, July 13, 1998
Time: 2pm.
Location: Arizona Department of Insurance

2910 North 44¢h Street, Suite 210
Phoenix, Arizona 85018

Nature;

Oral proceeding. The Department will accept written comments received by 5 p.m. Monday, July 13, 1998,
ot postmarked no later than that date

Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or ciass of rules:

Not applicable.

10. Incorporation by reference and their location in the rules:

Not applicable.

11. The full text of the rules follows:

TITLE 20. COMMERCE, BANKING AND INSURANCE

CHAPTER 6. DEPARTMENT OF INSURANCE

ARTICLE 2. TRANSACTION OF INSURANCE

Section
R20-6-206. Local or regional retalistory tax information

ARTICLE 2. TRANSACTION OF INSURANCE

R20-6-206. Local or regional retaliatory tax information
A.

This rule is adopted pursuant to A.R.S. §§ 20-143 and 20-
230.
Definitions.
1. “Addition to the rate of tax” means the retaliatery tax
rate determined under Subsection E of this rule to be
applied to foreign or alien insurers business: aﬁﬂbafeab}e

R20-0-206{E

2. “Alien insurer” has the meaning prescribed in AR.S. §
20-201.

3. “Arizona life insurer” means a domestic insurer autho-
rized to issue life insurance palicies in this state within
the meaning of AR.S. § 20-254 and/or annuities within
the meaning of ARS. § 20-254.01 regardless of
whether authorized to transact disability insurance in
this state. to-the-extentH-writes-ife-insurance-under-the
laws-of a-fereleneonntry-orotherstate:

4,  “Department” means the Arizona Department of Insur-
ance.

5.  “Director” has the meaning prescribed in AR.S. § 20-
102.
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6. “Domestic insurer” has the meaning prescribed in
ARS. §20-203.

7. “Foreign insurer” has the meaning prescribed in AR.S.
§ 20-204.

8. “Foreign or alien life insurer” means a foreien or alien
insurer authorized to issue life insurance policies in this
state within_the meaning of AR.S. § 20-254 and/or
annuities within_the meaning of ARS. § 20-254.01
regardless of whether authorized to transact, disability
insurance in this state.

938. “Local or regional taxes™ means any tax, license or other
obligation imposed upon domestic insurers or their
agents by any:

a. c;ty, county or other political su'ndlvxsmn of a for-
eign country or other state or;

b. combination of cities, counties or other political
subdivisions of & foreign country or other state.

109“QOther Arizona insurer” means a domestic insurer. ..
authorized to transact 1 or more fineg of insurence in this - -0 U

state _but not authorized to trangact life insyrance or -

annuities in this state, to-the-extent-it-writes-any-inse-,
ance-other-then Life insurance wndertheJows efa-foreign)

11. “Other foreign or alien insurer” means a foreign or alien
insurer authorized to transact 1 or morg lines of insin'--;._-
ance in this state but not authorized to trangact Ixf‘e msur-
ance or annuities in this state. ot

1240.“Other state” means any state in the Umted States the
District of Columbia and territories or possessmns of the
United States but excluding Arizona. B
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13 +-"Premium Tax and Fees Report”, including the “Sur-
vey Of Arizona Domestic Insurers” and the “Retaliatory
Taxes And Fees Worksheet”, means the form prescribed
by the Director and filed annually by insurers pursuant
to A.R.S. §20-224.

Scope. This rule applies to all foreign, alien and domestic
insurers.
Data to be Reported by Domestic Insurers. Each domestic
insurer shall file a Survey of Arizona Domestic Insurers as
part of its Premium Tax and Fees Report. The Survey shall
report the following data for the calendar year covered by the
insurer’s Premium Tax and Fees Report with respect to each
foreign country or other state in which the insurer was
required to pay any local or regional taxes:

Total local or regional taxes paid. payeble-in-the-foreizn
couniry-or-otherstate-for-the-enlonder-year-covered-by

2

2. Total premiums taxed under the premium taxing statute
of the foreien country or other state, as reported by the
Insurer in its premium tax report filed pursuant to the
laws of the foreien country or other state—received-by
the-foreign-country-or-other siate-for-the-calendarvear

3

eevered-by-the-insurer’s Premivm-Tw-end-Fees HReport:
Computation of Statewide and Foreien Countrywide Addi-
tions the-Additien to the Rate of Tax. For gach foreien coun-
try_or other state that imposes a local or regional tax on

domestic insurers, the Department shall compute an addition
to the rate of tax separatelv for Arizona Fife insurers and for

other Arizona insurers. The addition to the rate of tax payable
by gach category of Arizona domestic insurers shall be the
quotzent found bv dmdmg Aﬁzeﬁa—hfe-msﬂfer&—s«h&l-l«be-eak

1. agerezate local or resional taxes reported as paid to the
particuiar foreign countrv. or other state by domestic
insurers in each category for the calendar year covered
by the Premium Tax and Fees Report by A-demestie
insurer may-be-both-an-Avizene-dife insurerand-an-other

Avizona-tnsurer-for-purposes-ofthisrule:
2.  aggregate statewide or foreign country wide premiums
taxed under the premium taxing statute of the particular
state or foreign country reported by domestic insurers in

each category for the calendar year covered by the Pre-
mium Tax and Fees Report %e—aéémeﬁ-%e-&}e-m%eef

Publication of the Addition to the Rate of Tax. The Depart-
ment shail publish the addition to the rate of tax determined
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under AR.S_§ 20-230(A) and this nule, based upon the sur-

veyv information gathered from domestic Insurers for the pre-
ceding calendar vear pursuant to Subsection (D). The

Department shall publish this information annually, on or
before November 1, and in the Retaliatory Taxes and Fees
Worksheer of the Premiurn Tax_and Fees Report, Each for-
¢ign or alien insurer shall use the addition to the rate of tax
published each vear by the department, to caiculate and report

its retaliatory obligation in the Premium Tax and Fees Report
next ﬁ cé in accordance w;th A, R S § 20~224 Auga&%-%—i—

Foreign and Alien Insurers' Report of the Effect of the Addi-
tion to the Rate of Tax. Each foreign or alien insurer domi-
ciled in a foreign country or other state for which the
Bepartment has published an addition to the rate of tax shall
include in the “State or Country of Incorporation” column of
its ﬂae Retahatory Taxes And Fces Worksheet for an-emount

&kﬂff—jﬂﬁsd-le&ea——éemg thc calendar year covered by its

Premium Tax and Fees Report,_total premiums received by

the insurer in Arizona that would be taxed under the laws of

its domiciliary jurisdiction, as reported in the “State or Coun-
try of Tncomporation” column of its Premium Tax and Fees
Report multiplied by the applicable addition to the rate of tax-
Eachi ey heci ¢ the-addit ;

published by the Depart-
ment for the calendar year covered by the insurer's premium
Tax and Fees Report.
Contest of Computation. A foreign or alien insurer subject to
this rule may preserve the right to contest the computation of
the addition to the rate of tax by submitting a notice of appeal
pursuant to Title 41, Chapter 6, Article 10 before or at the
time the retaliatory tax is paid, writien-demsand-for-hesring

pursuapt-te-AR-S-§20-161-before-or-at-the-time-the-retalia-
tory-tex-is-paid: Subject to AR.S. § 20-162, the filing of 2

notice of appeal demand-for-hearing to contest the computa-
tion of the applicable addition to the rate of tax does not

relieve a foreign or alien insurer of the obligation to make
timely payment of the retaliatory tax, and does not stay
accrual of any applicable interest and penalties,

Effective Date. This rule is effective when published by the
Office of the Secretary of State and applies to Premium Tax
and Fees Reports filed by all insurers for the calendar vear in
which the rule becomes sffactive 4995 and all subsequent
years.
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