Arizona Administrative Register
Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those
which have appeared in the Register 15t as proposed rules and have been through the formal rulemaking process including
approval by the Governor’s Regulatory Review Council. The Secretary of State shall publish the notice along with the Pream-
ble and the full text in the next available issue of the Arizona Administrative Register after the final rules have been submitted
for filing and publication.

NOTICE OF FINAL RULEMAKING

TITLE 3. AGRICULTURE
CHAPTER 4. DEPARTMENT OF AGRICULTURE

PLANT SERVICES DIVISION
PREAMBLE
Sectigns Affected Rulemaking Action
R3-4-244 Amend
R3-4-245 Amend

2.  'The_specific authority for the rolemaking, including both the authorizing statute (generad) and the statutes the rules are

implementing (specific):
Authorizing statute: A.R.S. § 3-107

Implementing statutes: A.R.S. §§ 3-202, 3-203, 3-204, 3-205, 3-205.01, 3-206, 3-207, 3-209, 3-210

3. The effective date of the rules:
June 4, 1998

4, A list of all previous notices appearing in the Register addressing the adopted rule.
Notice of Rulemaking Decket Opening:

3 ALAR. 3118, November 7, 1997

Notice of Proposed Rulemaking:
4 A AR 70, January 9, 1998

Notice of Public Hearing on Proposed Rulemaking:
4 ALAR. 72, January 9, 1998

5. The name and address of agency personnel with whom persons may communicate regarding the rolemaking:
Name: Shirley Conard, Rules Specialist

Address: Arizona Department of Agricuiture
1688 West Adams, Room 124
Phoenix, Arizona 85007

Telephone: (602) 542-0962
Fax: (602) 542-5420

6. The explanation of the rule. including the agency’s reasons for initiating the rules:
This rulemaking corrects a duplication of the species narne in R3-4-244(A)(2)(d), moves a restricted pest to the regulated pest cat-
egory, clarifies the definitions of specific pests, and, in R3-4-245, removes and adds a plant to the prohibited noxious weed list.
Several of the noxious weeds that have been added to the prohibited list also appear on the regulated and restricted noxious weed
list. Although these weeds aiready exist in Arizona, the inclusion on the prohibited list will ban further entry of these weeds in the
state.

The floating water hyacinth listed in R3-4-244, has not been a problem in Arizona for 60 years. This plant is sold by nurseries for
fish ponds and decorative water areas. Because the plant is not likely to survive Arizona’s colder winters and doesn’t grow well
enough for propagation to occur that would close a waterway, there is no reason to keep the plant on the restricted list. The floating
water hyacinth will still remain on the ornamental plant list, but the Department won’t be responsible for controlling or eradicating
the plant. In fact, there may be a demand for the floating water hyacinth as 2 component in a sewage system. a
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Kikuyu grass, R3-4-245(A(2)(x) is being removed from the prohibited list. This plant is grown commercially in California and
Hawaii as a forage crop and, under controlled conditions, is not a serious weed. The Department has already given a Yuma farmer
permission 0 grow I25 acres of Kikuyu grass as a scientific experiment. The Department believes this plant can be a source of
revenue.

The Tropical Soda Apple (TSA), a common weed in Paraguay, Argentinz, Uruguay and southern Brazil, now exists in North
America, Africa, India, the West Indies, Honduras, and Mexico. Since 1990, TSA has become a serious weed problem in many
perennial grass pastures and natural areas of Florida, and has spread to Texas, Alabama, South Carolina, Mississippi, Georgia,
Tennessee and Pennsylvania. Infestations of TSA in Florida were estimated at 25,000 acres in 1990 and 150,000 acres in 1992,
According to the TSA census by beef producers, the TSA infestation was 388,000 acres in 1993 and is currently estimated at
500,000 acres. If all land systems (natural and developed) were included in estimating the TSA infestation in Florida, the acres of
infestation are approximately a million acres. This rapid spread over 3 years is cause for concem for people in agriculture and
those who manage natural systems,

How has this species, which is native to Brazil and Argentina, become a problem in Florida so rapidly? There are approximately
413 seeds per fruit and 125 fruit per plant with 70% germination rate (40,000 to 50,000 seeds per plant). In 1 year, a single plant
could supply enough viable seed to produce 28,000 to 35,000 TSA plants. Although cattle and wildlife avoid eating the prickly
vegetation, their long tongues can reach into the foliage to pluck off the fruits. The animals are good carriers for spreading the
seeds through their digestive tracts,

TSA spreads rapidly and is highly competitive with other plants, It invades fields, roadsides, citrus groves, watermelon fields,
rangeland and woodlands. The weed is 2 menace to natural areas. Its competitive nature will displace native plant species and for-
age plants essentia] to wildlife and livestock. Once introduced, there is a real possibility of TSA becoming a serious problem in the
fragile riparian (streamside) communities in the Southwest. TSA’s ability to form large, dense, and spiny stands within woodlands
and water edges makes it a potential pest of recreational areas.

Researchers discovered that TSA is a threat 1o vegetable crops and interferes with melon harvests, The weed competes for space,
nutrients and moisture, and it serves as a host for cucumber mosaic virus, potato leafroll virus, potato virus, tormato mosaic virus,
tomato mottle virus and tobacco etch virus.

The foliage of TSA is spiny and not palatable for domestic livestock and wild grazers/browsers. The berry contains the glycoalka-
loid solasedine and is toxic to humans. Symptoms of poisoning occur foliowing the consumption of about 10 fruit. TSA is dissem-
inated by humans primarily by grass seed, sod and contaminated hay.

Control of this perennial weed is difficult because of its prickly nature, ability to form Jarge, dense stands; and it's rapidly expand-
ing range. This suggests that TSA will have a major economic fmpact in agricuitural fields, orange groves and pastures. The spread
of TSA is associated with major soil disturbance, including the plowing of fields, disking, ¢leaning ditch banks, or herds of cattle
around waterholes or feeding stations. Cleaning of roadsides and ditchbanks encourages invasion and spread of this pest. In the
South, reoting by wildlife, such as racoons, deer and feral pigs, creates a favorable environment for TSA development. Mechanical
contro} has limited effectiveness. Mowing alone leads to poor control due to the emergence of many seedlings, spreading of sead
and regrowth of mowed plants, Control of this pest by mowing is most effective during the summer when few fruits are produced.
University of Florida researchers discovered that the herbicides Remedy (triclopyr), Tordon (pichloram) and Roundup (glypho-
sate) can be used to combat this weed. A control program combining mowing and herbicide treatment appears to be the most effec-
tive.

TSA is presently regulated under the Federal Noxious Weed Act (FNWA) and is lsted as a noxious weed by Florida and other
southeastern states. Although the FNWA is enforced by the Department, TSA represents enough of a threat to Arizona that it is
imperative to include this weed on the prohibited noxious weed list.

7. A showing of good cause why the rule is necessarv to romote a state

autherity of a political subdivision of this state:

Not Applicable.

wide interest if the rule will dimjnish a revious grant of

8. The summary of the economic, small business, and consumer impact; »
TSA negatively impacts pasture grass production for cattle. TSA infests wooded areas (hammocks) and interferes with the ability
of cattle to use these areas for shade. Without use of these areas for shade, the cattle will suffer additional production losses due to
increased heat stress. The total value of annual catile production loss in Florida from TSA is estimated at §1 1,000,000.

TSA siso negatively impacts vegetable production. It has been identified as a host for several viruses that cause economic damage
to vegetables, such as cucumber mosaic virus, potato leafroll virus, potato virus, tobacco etch virus, tomato mosaic virus, and
tomato mottle virus. TSA was the st weed in Florida identified to be a host of the geminivirus, a virus that causes millions of dol-
lars each year in damage to tomato growers. In addition, TSA has also interfered with watermelon harvest efficiency.

A.  Estimated Costs and Benefits 1o the Arizona Department of Agriculture.

Itis unknown what the costs would be if this noxious weed were to infest the state. The Department would set up a quarantine
program and mount an aggressive campaign to monitor the borders and eradicate the pest.
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B. Estimated Costs and Benefits to Political Subdivisions.

Political subdivisions of this state are not directly affected by the implementation and enforcement of this proposed rulemak-
ing.

C. Businesses Directly Affected By the Rulemaking. (Agricultural industry in Arizona}

Agizona’s fabmers and land owners, whether private, federal, or state would have to take whatever remedy necessary to erad-
icate the pest. Based on Florida’s infestation, control measures include a combination of mowing and using specific herbicide
treatments and spot treatments. The combination of different methods appears fo control the development of seedlings. 1t is
expected, that, unless the pest is prevented from entering the state, Arizona would experience the same economic damage and
financial loss experienced in Florida.

D. Estimated Costs and Benefits to Private and Public Employment.

This rulemaking will have no impact on private and public employment.
E. Estimated Costs and Benefits to Consumers and the Public.

This rulemaking wili regulate the Tropical Soda Apple in Arizona and discourage it from becoming a garden weed,
F.  Estimated Costs and Benefits to State Revenues.

This rulemaking will have no impact on state revenues.

A description of the changes between the proposed rules, including supplemental notices, and final rules (if applicable):
The Department inadvertently added the floating waterhyacinth, Eickhornia crassipes (Mart.) Solms, to the prohibited list. One of
the reasons for opening this rulemaking was to remove the plant from the regulated and restricted list because it has not been a
problem in Arizona for over 60 years. It doesn’t make sense to have this weed on the prohibited list,

9.

10. A summary of the principal comments and the agency response to them:
A letter was received from the Navajo Nation inquiring about R3-4-245(B) and why Arizona was excluded from the *Area Under
Quarantine.” Because most of the Navajo Nation, located in Arizona, is concerned that this exclusion would cause weed problems
to be unmonitored. The Navajos perceive this lack of monitoring as a threat to their land and ask that every effort be made to con-
trol and eradicate exotic (noxious) weeds.

R3-4-243, Prohibited Noxious Weeds deals with noxious weeds not found in Arizona, therefore including Arizona as an area quar-
antined in the “Area Under Quarantine” is not correct. This rule, however, does work hand-in-hand with R3-4-244, Regulated and
Restricted Noxious Weeds which deals with infested noxious weed areas in Arizona.

The Navajo Nation is & sovereign nation and is not subject to al!l of Arizona’s laws and rules. Consequently the Department does
not monitor Navajo lands for noxious weeds or any other agricultural product without an explicit agreement to enforce state laws
on the land. The Department is uncertain what is expected of it. The Department spoke with the Navajo Nation representative in a
telephone conversation and the Department agreed to send information regarding noxious weeds to the requested address.

A question was raised at the oral proceeding if enough information had been gathered about Kikuya grass to remove it from the
prohibited list and whether the floating waterhyacinth should be removed from the regulated weed list.

.In response to the above concern, the Department held a March 23, 1998, telephone conference with technical and scientific people

mentioned in the oral proceeding to discuss this rulemaking. During this teleconference different uses for the Kikuya prass were
discussed and it was agreed that Kikuya grass grown as forage is easy to control and, if needed, could be killed using Roundup
with 100% effect. Forage Kikuya grass does not produce seed and does not survive outside the confines of a field. As a forage
crop, it is highly unlikely that the Kikuya grass seed or plant will be competitive with other plants in its environment using the cur-
rent Kikuya variety now grown. Currently there is no interest in growing Kikuya grass as a turf and if Kikuya grass does become a
problem, the Department could consider adding it to the restricted weed list.

The waterhyacinth and TSA were discussed and no one objected to the changes made in the rulemaking,

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
None,

12. Incorporations by reference and their location in the rule:
None.

13. Was this rule previously adopted as an gmergency rule:
Ne,

14. The full text of the rules follows: &
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TITLE 3. AGRICULTURE
CHAPTER 4. DEPARTMENT OF AGRICULTURE

PLANT SERVICES DIVISION
ARTICLE 2. QUARANTINE F. No Change.
. G. No Change.
Section ‘
R3-4-244,  Regulated and Restricted Noxious Weeds R3-4-245.  Prohibited Noxious Weeds
R3-4-245, Prohibited Noxious Weeds A. Definition. In additior to the definitions provided in AR.S. §
1. “Infested area” means each individual container in which
R3-4-244. Regulated and Restricted Noxious Weeds the g pest is found, the specific area whieh that harbors

A. Definitions. In addition to the definitions provided in AR.S. §
3-201, the following shall apply to this rsfe Section:

the pest, or any shipmentwh%eh that has not been released
to the receiver and is found-te-be infested with a pest.

1. *“Infested area” means each individual container in which 2. “Pest” means any of the following plant species, includ-
the pest is found or the specific area which that harbors ing viable plant paris {(stolons, rhizomes, cuttings and
the a pest. seed, except agricultural, vegetable and ormamental seed

2. “Reguiated pest” means any of the following plant spe- for planting purposes), which that are prohibited nexious
cies, including viable plant paris (stolons, rhizomes, cut- weeds from entering the state:
tings and seed, except agricultural, vegetable and a. Acroptilon repens (1) DC. -- Russian knapweed,
ornamental seed for planting purposes), which-are—regu- b. Aegilops cvlindrica Host, - Jointed poaterass
lated-novdous—weeds found within the state may be con- ¢, Alhagi pseudalhagi (Bieb.) Desv. -- Camelthom
trolled to prevent further infestation or contamination: &g, Alternanthera philoxeroides (Mart.) Griseb. -- Alli-
a. Cenchrus echiratus L. -- Southern sandbur, gator weed,

b.  Cenchrus incertus M.A. Curtis -- Field sandbur, e:e. Cardaria pubescens (C.A. Mey) Jarmolenko -

¢. Convolvulus arvensis L. — Field bindweed, Hairy whitetop,

4. E.ichhomic_z crassipes (Mart) Solms -- Floatin bf. Cardaria chalepensis (L.) Hand-Muzz -- Lens pod-
waterhyacinth, ded hoary cress,

&e. Medicago Medieage polymorpha L. -- Burclover, 2. Cardaria draba (L.) Desv. -- Globed:podded hoary

ef. Portulaca oleracea L. - Common purslane, cress (Whitetop)

f—*& Tribulus terrestr is L. - Puncturevine. &h. Carduus acanthoides L. - Plumeless thistle,

3. Rest?xcted _pest ' means any of the followmg plant spe- i Cenchrus echinatus L. - Southern sandbur.
cies, including viable plant parts (stolons, rhizomes, cut- i.  Cenchrus incertus M.A. Curtis - Field sandbur
tings and seed, except agricuitural, vegetable and ek. Centaurea calcitrapa L. -- Purple starthistle
ornamental seed for planting purposes), which—are £1. Centawrea iberica Trev. ex Spreng. - Iberian
restricted-poxious-weeds found within the state shall be ¥ starthistle ' ]
quarantined to prevent further infestation or contamina- hem. Centaur e; squarrosa Willd. - Squarrose knapweed
ti . = ‘. aga *
=t . . :n. Centaurea sulphurea L. -- Sicilian starthistle,

a. Acroptilon repens (1..) DC. -- Russian knapweed, &R phurea Ny
b, degilops eylindrica Host. - Jointed goatgrass, o ___g'::;aﬁre’atg{)__l_ts_l_n__nahs L= Yellow starthistle (St
c. Alhagi pseudalhagi (Bieb.) Desv. -« Camelthorn, Em_,,,g_xﬁd_'ls_g)l .
d.  Cardaria draba (L.) Desy. — Globed-podded hoary P Centawea diffusa L. -- Diffuse knapweed,
cress (Whitetop), q. Centaurea maculosa L. - Spotted knapweed,
¢. Centaurea diffissa L. — Diffuse knapweed, br Chondrilla juncea L. -- Rush skeletonweed,
f.  Centaurea maculosa L. - Spotted knapweed, F5. Clrsium arvense L. Scop. -- Canada thistle,
g Cenfawrea solstitialis L. - Yellow starthistle (St. L Comvolvulus arvensis L. -- Field bindweed
Barnaby’s thistle), fen goronopus squamzzéus (Fors;ml) Ascherson -
b, Cuscuta spp. — Dodder, reeping wartcress (Coronopus
i Ez‘chhomzi? crassipes (Mart.) Solms - Floating by, Cugum(ia mefOAI;nV?f- D;Jda)im Naudin -- Dudaim
waterhyacinth melon (Queen Anne’s melon),
. Eltrigia repens (L.) Nevski -- Quackgrass, w.  Cuscuta spp. - Dodder,
k. Halogeton glomeratus (M. Bieb.) C.A. Mey - Halo- X, nga{fa arfiir;arfofdes HBK. -- Alfombrilia
geton, ightningweed),
Bk, Helianthus ciliaris DC. -- Texas blueweed, wy. Kichhornia azurea (SW) Kunth. - Anchored water-
sl Ipomoea triloba L. -- Three-lobed moming glory, hyacinth,
wm. Linaria genwistifolia var. dalmatica -- Dalmation az. Elytrigiq repens (1) Nevski -- Qnackgrass
toadflax, e:aa. Euphorbia esula L. -- Leafy spurge,
. Onopordum acanthium L., -- Scotch thistle. bb. Halogeton glemerarus (M. Bieb.) C.A. Mey -- Halo-
B. No Change. geton,
C. No Change. ce. Helianthys ciliaris DC. -~ Texas blueweed
D. No Change. e-dd. Hydrilla verticillata Royale -- Hydrilla (Florida-elo-
E. No Change. dea), ®
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g-ge. [pomoea spp. ~ Moming glory. All species except s Pennivetwn—elandestimpn—Hochst—ex—Chiev—
Ipomeoea carnea, Mexican bush morning glory; Jpo- i
moea triloba, 3-lobed morning glory (which is con- pp. Portulaca oleracea L. -- Common pursiane,
sidered a restricted pest); and Ipomoea aborescens, s=qq.Rorippa austriaea (Crantz.) Bess. - Austrian field-
moming glory trees, cress,

. Ipomoea frilpba L. -- Three-lobed moming glory, #11. Senecio jacobaea L. -- Tansy ragwort,

£gg. Isatis tinctoria L. -- Dyers woad, aa:88.Solanum carolinense L. -- Carolina horsensttle,
Linaria genistifolia_var, dalmatica -- Dalmation bb:tt. Sonchus arvensis L. - Perennial sowthistle,
toadflax, un, Selanum viarum Dunal -- Tropical Soda Apple,

sii, Lythrum salicaria L. - Purple loosestrife, : ee=vv. Stipa brachychaeta Godr. -- Puna grass,

B. Medicago polymarpha 1. -~ Burclover, ddww.  Siriga spp. — Witchweed,

tkk. Nassella trichotoma (Nees.) Hack. -- Serrated tus- ee=xx.Trapa natans L. -- Water-chestnut,
sock, yv. Tribulus terrestris . -- Puncturevine.

.  Onopordum acanthivm L. — Scotch thistle, B. No Change.

wmn.  Orobanche ramosa L. -- Branched broomrape, C. No Change.

ynn.Panicum repens L. - Torpedo grass, D. No Change.

w-00.Peganum harmala L. -- African re (Syrian rue), E. No Change.

NOTICE OF FINAL RULEMAKING

TITLE 4. PROFESSIONS AND OCCUPATIONS
CHAPTER 43. BOARD OF OCCUPATIONAL THERAPY EXAMINERS

PREAMEBLE
Sections Affected Rulemaking Action
R4-43-102 Amend

The_specific_autherity for the rulemaking, including both the authorizing statute (general) and the statutes the rule is

implementing (specific):
Authorizing statute: ARS § 32-3404(A)(4)

Implementing statute: ARS § 32-3427(A) and (B)
The effective date of the rule:
June 4, 1998

A list of all previous nofices appearing in the Register addressing the final rule:
Notice of Rulemaking Docket Opening:

3 ALAR. 3745, December 26, 1997,
Notice of Proposed Rulemaking:

4 ALAR. 616, March 6, 1998.

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Kenneth D. Fink

Address: Arizona Board of Occupational Therapy Examiners
1400 West Washington, Suite 240
Phoenix, Arizona 85007

Telephone: (602) 542-6784
Fax: (602) 542-5469

An explanation of the rule, including the agency's reason for initiating the ruje:
The Arizona State 43rd Legislature during 1997 enacted House Bill 2154 changing the Board's licensing period from ! year to 2

years. Board fees were originally established based upon a 1-year licensing period. However, rather than simply doubling the 1-
year rates 1o arrive at new 2-year fee rates, the Board opted to decrease some of the 1-year rates and then double those amounts to
arrive at 2 new 2-year fee schedule. In essence, this action reduces the annual cost for both the initial and renewal application fees.

A showing of good cause why the rule is necessarv to promote a statewide interest if the rule will diminish 2 previous grant of
authority of a political subdivision of this date:
Not applicabie. a
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10.

i1

12.

13.

14.

Notices of Final Rulemaking

The summary of the economic, small business, and consumer impact:

This rulemaking reduces the initial and annual renewal fees.

A description of the changes between the proposed rule, including supplemental notices, and final rule (if applicable):

Corrected a typographical error in subsection (A){1).

Repiaced “reduced” with “subtracted” in subsection (A)(5).

A summary of the principal comments and the agency response to them;

None received.

Any other matters prescribed by statute that are applicable to the specific agency or fo any specific rele or class of rules:

Not applicable.

Incorporations by reference and their location in the rules:
Not applicable.

Was this rule previously adepted as ap emergency rule?
No.

The full text of the rules foliows:

TITLE 4. PROFESSIONS AND OCCUPATIONS
CHAPTER 43. BOARD OF OCCUPATIONAL THERAPY EXAMINERS

ARTICLE 1. GENERAL PROVISIONS

R4-43-162.  Fees

ARTICLE 1. GENERAL PROVISIONS

R4-43-102. FKFees

Al

Volume 4, Issue # 26

The Board shall charge the following fees:

1. One hundred dollars for an application for license, This
fee is in addittenat addition to the appropriate initial
license fee.

2. Seventy-five dollars for an application for reinstatement
filed within ene-year-from 180 calendar days of the nor-
mal expiration of the license for failure to renew. This
reinstatement fee is in addition to the appropriate anmual
renewal of license fee.

3. $125-forthe-initall ; . "
Qccupational Therapist,
a. Initial licenge fee for a license issued on or hefore

" July30, 1998: §125.

b. Initial license fee for a license issued gn or after July
31, 1998: $135.

¢ Renewal license fee for a_license expiring on or
before July 30, 1998: $100.

d. Renewal license fee for a license expiring on or after
July 31, 1998: £135.

e, Inactive status renewal fee: $25,
4 $75-fortheinitiall ; ed onald
apy-assistant:
Qcecupational Therapy Assistant,
2. Initia] license fee for 2 license issued on or before

July 30, 1998 $75.

Page 1458

=

Initial license fee for a license issued on or after fuly
31, 1998: §70.

Renewal license fee for a lcense expiring on or
before Tuly 30, 1998: $50.

Renewal license fee for a license expiring on or after
July 31. 1998: $70,

Inactive status renewal fee: $15.

e e

47 |®

Thirty-five dollars for a limited permit. The last amount
paid for a single limited permit shall be snbtracted from

the initia] licensure fee,
$50-% 1""““—“1 Lot ol ; Sied
oceapational—therapy-—assistant: $10 for a duplicate

ligense,

x i i

3. . 4

9 i : :

10. $25 ford ! Lofali N

o

All fees set forth in subsection (A) are non-refundable except
as provtded in ARS 6 4! 1077 A%%-fees—e*eept——keeﬁse

eheek—e-r—meﬂeyafder’«
1. [Initial application. initial licensure, limited permit. and
returned or insufficient fnd replacement checks shall be
remitted in cagh, cashier’s check, or money order,

Renswal, doplicate lcense, and reinstatement fees shall

be remitted in cash. cashier’s check. money order or per-
sona] check.

’

2

L
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NOTICE OF FINAL RULEMAKING

TITLE 6. ECONOMIC SECURITY
CHAPTER 5. DEPARTMENT OF ECONOMIC SECURITY

SOCIAL SERVICES
PREAMEBLE
1. Sections Affected: Rulemaking Action:

R6-5-3010 Amend

R6-5-3227 Amend

R&-5-5821 Amend

R6-5-5907 Amend

R6-5-7039 Amend

Article 75 New Article
R6-5-7501 New Section
R6-5-7502 New Section
R6-5-7503 New Section
R6-5-7504 New Section
R6-5-7305 New Section
R6-5-7506 New Section
R&6-5-7507 New Section
R6-5-7508 New Section
R&6-5-7509 New Section
R6-5-7510 New Section
R6-5-7511 New Section
R6-5-7512 New Section
R6-5-7513 New Section
R6-5-7514 New Section
R6-5-7513 New Section
R6-3-7516 New Section
R6-5-T517 New Section
R6-5-7518 New Section
R6-5-7519 New Section
R6-5-7520 New Section

2. The specific_authority for rulemsking. including hoth the authorizing statute (general) and the statutes the rules are

implementing (specific): )
Authorizing Statutes: AR.S. §§ 8-126(4){a), 8-503(A)Y4)b), 41-1003, 41-1061(F), 41-1954(A)(3), 41-1967(I), and 46-
134(A)12).

Implementing Statutes: A.R.S. §§ 8-126, 8- 506, 8-309, 41-1967(D) and (£}, 411991 through 41-1993, and 46-134{A}2)(b).

3. The effective date of the rules:
June 4, 1998,

4. A list of all previous notices appearing in the Register addressing the final rule:
Notice of Rulemaking Docket Opening

I A.AR. 1558, September §, 1995
Notice of Rulemaking Docket Opening
3 A AR, 3261, November 14, 1997
Notice of Proposed Rulemaking
3 A.AR. 3526, December 19, 1997
5. The name and address of the agency personnel with whom persons may communicate regarding the rulemaking:

Name: Vista Thompson Brown
Address: P.0O. Box 6123, Site Code 837A
Phoenix, Arizona 85005
Telephone: (602) 542.6555 &
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Fax: {602) 542-6000

6. An explanation of the rule, including the agency’s reasons for initiating the rufe:
This rulemaking package arises out of rulemaking docket openings at 1 A .AR. 1558 {September 8, 1995) and 3 A.A.R. 3261
(November 14, 1997).

The Department lacks an appropriate set of rules to govern appeals and hearings arising out of disputes over licensing and certifi-
cation matters for foster homes, child care providers, and adoption agencies. These appeals and hearings are currently governed by
6 A.A.C. 5, Article 24. Article 24 was promu] gated in 1978 and is outdated. Moreover, it is written to govern disputes over the pro-
vision of social services benefits, rather than disputes over reguiatory matters.

In this rulemaking, the Department plans to adopt a comprehensive set of rules governing appeals and hearings in the following
areas; denial, revocation, or suspension of an adoption agency license, a foster home license, or a certificate for 2 family child care
home provider, and removal of a child care provider from the child care resource and referral system. The rulemaking package also
includes the licensing and certification appeals rules that currently contain cross-references 1o Article 24, so that the cross-refer-
ences can be amended.

7. A showing of good cause why the rule is necessary to promote z statewide interest if the rule will diminish a previous erant of

authority of a pelitical subdivision of this state.

Not applicable.

8. The summary of the economic, small business, and consumer impact.
This rutemaking effort wili not impose any significant costs on any person or group, other than the minor costs associated with
promuigation and publication of the rulemaking package. Any minor costs are outweighed by the benefits of having a clear, con-
cise, and understandable set of rules to govern appeals and hearings of social services regulatory matters. The public, the regulated
sociai service entities, and the Department will al] benefit from this rulemaking effort.

9. A description of the changes betweey the proposed rules. including supplemental notices and final rules (if applicable):
The Department did not receive any written comments concerning the proposed rules, but did make non-substantive, grammatical,

technical, and punctuation changes, in response to suggestions from staff for the Governor’s Regulatory Review Councit (GRRC).
The language changes are summarized below:

R6-3-3810:

Changed “Appeais” to “Appeal” in the heading of the rule.

R6-5-5907;

- Deleted unnecessary word “or” at the end of subsections {A)(1) and (A)(2).

- Changed “and/or” to “or” in subsections (A)2) and (A)(3).

R6-5-7039:

- Changed “appeals” to “an appeal” in subsections (C) and (D).

R6-5-7301:

- Deleted “same” in subsection (3),

- Changed “pursuant t0” to “under” in subsections (4) and (14).

- Added the phrase “which is sometimes referred to as ‘CCR & R in subsection (7.
- Deleted “same” and “as” in subsections (10) and (11).

- Changed “8-501(5)” to “8-501(A)(5)” in subsection (11).

- Changed “pursuant t0” to “under”; changed “where™ to “if”"; and changed “is challenging” to “chalienges” in subsection {12).
R6-5-7504;

~ Changed “date of” to “date on™; changed “advising” to “advising the person”; and changed “make a written request form avail-
able™ to “provide a form™ in subsection (A).

- Changed “person who is the subiect of” to “person subject t0” in subsection (B)(1).

- Changed “When a request for hearing is not timely filed” to “When the Office of Appeals receives a request for hearing that was
not timely filed” in subsection (F).

R6-5-7506: )
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- Changed “which” to “that” in subsections (A)(2)(a) and (b) and (B}2)(a) and (b).
- Changed “action” to “an action” and changed “as described in” to “according to” in subsection (B)(3).

- Added a comma after “CCR&R” to clarify that summary suspension under AR S. § 41-1064(C) appiies to ali licenses, certifi-
cates, and registrations governed by this Article.

R6-5-7508:

- Made the following change in subsection (B): “...the appellant shall ensure that the Office of Appeals must receives reeeive the
request for postponement at least 5 work days before the scheduled hearing date-and The Office of Appeals may deny an
untimely request.”

- Deleted the phrase “or expected to arise”™ in subsection (B)(3).
- Changed “pursuant to” to “under” in subsection {C).
R6-5-7509:

- Changed “whick” to “that” in subsection (B)(2).

- Changed “t0” to “for” in subsection {B)(10).

- Deleted unnecessary “and” in subsection (B)(10)(d).

- Changed “deciding” to “resolving™ in subsection (B)(11).

R6-5-7511.

- Changed “possession” to “possession of” in subsection (C)(4).

R6-5-7512:

- Changed “at a reasonable time prior to” to “before” in subsection (2).

- Changed citation form in subsection (3).

- Corrected a cross-reference from “R6-5-7522” to “R6-5-7520" in subsection .

R6-5-7514:

- Made the following change in subsection (B): “...still desires a wishes-the hearing or wishes to...”

- Made the following change in subsection (F): “...has the same meaning applied o “excusable neglect as that term is used as-pre-
seribed in 16-ARS: Arizona Rules of Civil Procedure, Rule 60(C).” '

R6-5-7515:
- Changed citation from “23-674(C)” to “23-674(D})” in subsection (C).

- Made the foliowing change in subsection (E): “A party may obtain appky-te-the-Office-of-Appeatsfor a waiver of the fee by sub-
mitting an affidavit stating upen-e-shewing that the party cannot afford...”

R6-5-7518:

- Added the following text in subsection {D): “...proceedings of the hearing below transcribed for the Appeals Board.”

10, A summary of the principal comments and the agency response to them:
The Department did not receive any public comments on the proposed rules. GRRC staff did make comments and suggest some
changes that the Department chose not to adopt. The Department’s reasons and responses are set forth below:

R6-5-5010 and R6-5-8227:

GRRC staff asked why the Department has a 15-day appeal period for the 2 child care programs, and a 20-day appeal period for
the other programs covered in the rules. GRRC staff asked if these time periods should be consistent.

Response: The 20-day time period is mandated by AR.S. § 8-506 and does not apply to child care matters. The Department’s
Child Care Administration has always used the shorter time period to expedite the appeal. Consistency is less critical in this situa-
tion: because different administrations within the Department operate the child care programs and the other programs covered in
this Article. Changing the 15-day period to 20 days would also require automated system changes. The Department elected to
leave the 15-day period as is.

R6-5-7508: a
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GRRC staff questioned the use of the term “reasonable control” in subsections (A) and (B)(1) regarding good cause for continuing
a scheduled hearing date.

Response: The Department uses the term “reasonable” to create an easier standard for appeliants. Without the term “reasonable,”
a hearing officer might be unwilling to find good cause unless the appellant does everything possible within his or her controf to
avoid the request for continuance, not merely those things which are reasonable given ail the circumstances. The term “reason-
able” has been construed in both judicial and administrative case law so that the term “reasonable control” is not an unclear stan-
dard. The Department kept the term “reasonable” to avoid imposing a higher burden of proof on an appellant.

GRRC staff also questioned why the 20-day notice period is not required for rescheduled hearings in subsection (C).

Response: In the past, rigid compliance with the 20-day notice requirement for rescheduled hearings has resulted in prolonged
appeals in cases where the parties needed multiple continuances. It has also caused the Department to miss mandated time-frames
for issuance of a decision, Typically, the Office of Appeals reschedules a hearing only after discussions with the parties as to a
mutually convenient date. Thus, the Department believes that the lack of 20-day notice is not a problem.

11. Any other matters prescribed hy statute that are applicable to the specific agency or to any specific agency or to any specific
rule or class of rules:

Not applicable.

12. Incorperations by reference and their locations in the rules:

Not applicable.

13. Was this rule previgusly adopted as an emergency rule?

No.

14. The full text of the rules folows:

TITLE 6. ECONOMIC SECURITY
CHAPTER 5. DEPARTMENT OF ECONOMIC SECURITY

SOCIAL SERVICES
ARTICLE 50. CHILD CARE RESOURCE AND REFERRAL R6-5-7501.  Definitions
SYSTEM R6-5-7502, Appealable Actions: Entitlement to a Hearing
Section R6-5-7503. Computation of Time
e 6-5-7504. R t for Hearing: Form: Ti imits: -
R6-5.5010.  Administrative Appeal Process R equest for Hearing: Form; Time Limits: Presump

tions

ARTICLE 52. CERTIFICATION AND SUPERVISION OF R6-5-73505,  Administration: Transmittal of Appeal

FAMILY CHILD CARE HOME PROVIDERS R6-5-7506.  Stav of Adverse Action Pending Appeal

R6-3-7507.  Hearings: Location; Notice; Time

Section R6-5-7508.  Rescheduling the Hearing
R6-5-5227.  Appeals R6-5-7509. Hearing Officer: Duties: Qualifications
ARTICLE 58, FAMILY FOSTER PARENT LICENSING R6-5-7510.  Change of Hearing Officer: Challenges for Cause
REQUIREMENTS R6-5-7511.  Subpognas
. R6-5-7512.  Parties’ Rights
Section R6-5.7513. Withdrawal of an Appeal
R6-3-3821.  Appeals R6-5-7514.  Failure to Appear: Default: Reopening
ARTICLE 59. GROUP FOSTER HOME LICENSING R6-5-75135.  Hearing Proceedings
STANDARDS Ré-3-7516.  Hearing Decision
. R6-5-7517.  Effect of the Decision
Section R6-5-7518.  Further Administrative Appeal
R6-5-5907.  Denial, Suspension or Revocation of a License R6-5-7519.  Appeals Board
ARTICLE 79. ADOPTION AGENCY LICENSING R6:5-7520.  Judicial Review
Section ARTICLE 50. CHILD CARE RESOURCE AND REFERRAL
R6-5-7039.  Appeals SYSTEM
ARTICLE 75. APPEAL AND HEARING PROCEDURES R6-5-85010. Administrative Appeal Appeals Process
FOR ADVERSE ACTION AGAINST FAMILY FOSTER A. A provider may appeal the Department administrative review
HOMES. ADOPTION AGENCIES, FAMILY CHILD CARE Administrative-Review decision as prescribed in 6 AAC. 3
HOME PROVIDERS, AND PERSONS LISTED ON THE Article 75 A-AcC-R6-5-2401-et-seqs by filing a request for an
CHILD CARE RESOURCE AND REFERRAL SYSTEM appeal with the Department within 15 days after the mailing
s ';m date of the Department’s administrative review decision
eCtion

described in R6-3-3009(3). @
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B. Nochange.
. Nochange.
D. No change.

ARTICLE 52. CERTIFICATION AND SUPERVISION OF
FAMILY CHILD CARE HOME PROVIDERS

R6-5-5227.  Appeals

A. No change.

B. No change.

C. The Department shall conduct Al appeals shall-be-conducted

as prescribed pursuastto-the-procedures-set-forth in 6 AA.C.
5, Article 75 R6-5-2405.

D. No change.

ARTICLE 58. FAMILY FOSTER PARENT LICENSING
REQUIREMENTS

R6-5-5821.  Appeals
A. An applicant or licensee may appeal the denial, suspension, or
revocation of a license as prescribed in 6 A A.C. 5. Article 75

to-(H.
Imposition of a provisional license or a corrective action plan
is not appealable.
B. No change.
C. No change.

D. Appeals from the decision of 2 hearing officer are governed by
AR.S. §§ 41-1992(D) and 41-1993 znd A.AC. R6-5-7518
fhrough R6-5-7520.

ARTICLE 59. GROUP FOSTER HOME LICENSING
STANDARDS

R6-5-5907.  Dental, Suspension or Revocation of a License
A. The Department shall deny, suspend, or revoke any license
when: : '

1. The foster home is not in compliance with the licensing
standards of the Department, Arizona state or federal stat-
utes, ¢ity or county ordinances or codes; of

2. The physical or andfer emotional needs of foster children
are not met; ef

3. Needed medical care is not arranged, or when a foster
child’s medical or andfer psychiatric plan of treatment is
not followed; or

4. There is misrepresentation or the violation of public con-

fidence.

B. No change.
1. Nochange.
2. No change.

3. When = hearing is requested, the denial, suspension, or
revocation of the license is not shel-net-become final
until after the hearing officer issues a decision is-pub-

4. The Department shall conduct appeals as prescribed in é
AAC S Article 73,

ARTICLE 70. ADOPTION AGENCY LICENSING

R6-5-7039.  Appeals
A. No change.
B. No change.

C. The Department shall conduct an appeal eppesls from an
adverse action as prescribed in 6 A.A.C. 5. Asticle 75 parsuant
$o-the procedures-inR6-5-24050A-to-(H).
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D. The Department shall conduct an appeal Appests from the
decision of a hearing officer as prescribed in shel-be-eon-
ARS. §§ 41-1992(D) and 41-19%3 and

R6:5-7518 through R6-5-7520.

ARTICLE 75. APPEAL AND HEARING PROCEDURES

FORADVERSE ACTION AGAINST FAMILY FOSTER
HOMES. ADOPTION AGENCIES, AND CHILD CARE
PROVIDERS

R6-5-7501. Definitions

The following definitions apply in this Article.
1. *Adverse action” means:

a.  Denial, suspension, or revocation of a child care pro-
vider's certification. an adoption agency license, ora
foster home leense: and

b.  Execlusion from the child care resource and referral
system described in AR.S. § 411967,

“Adminisfration” means the Department organizationat

unit_responsible for taking adverse action which is the

subject of an appeal. “Administration” includes the Divi-

sion of Children, Youth, and Families and the Child Care

Administration,

3. “Adoption agency” has the meaning ascribed to “agency”

inARS. §8-101(2).

“Appeals Board” means the Department’s independent,

quasi-judicial, administrative appellate body. established

under A.R.S. § 23-672. and authorized to review adminis-
trative decisions issned by hearing officers as prescribed

inARS. §41-1992(D).

“Appellant” means a person who seeks a hearing with the

Office of Appeals to challenge adverse action taken by

the Department.

“Child_Care Administration” means_the administrative

unit within the Department which is responsible for certi-

fication and supervision of family child care home pro-
viders and administration of the Child Care Resource and

Referral System. '

“Child Care Resource and Referral Svstem.” which is

sometimes referred to as “CCR&R.” means the child care

provider information svstem which the Department
administers under A.R.S. § 41-1967.

[

‘Department” means the Arizona Department of Bco-

nemic Security.

“Division_of Children, Youth, and Families” means the
administrative unit in_the Deparfment responsible for
licensing foster homes and adoption agencies,

10. “Family child care home provider” has the meaning pre-
scribed in R6-3-5201(29).

11, “Foster parent” has the meaning prescribed in AR.S. § 8-
S0I(AXS).

12. “Hearing officer” means an individual appointed by the
Department Director under A.R.S, § 41-1992(A) to con-
duct hearings when an appellant challenges adverse
action,

13. “Licensee” means a person:

a. Applying for a license as. or currently licensed as, a
foster parent or an adoption agency;

b,  Applying for certification as. or certified as, a family

child care home provider: or

Listed on the Child Care Resotiree and Referral Svs-

fem. @

o

B

|

=

[~

joo

[

g

June 26, 1998




Arizona Administrative Register

Notices of Final Rulemaking

14, “Office of Appeals” means the Department’s indepen-
dent. quasi-iudicial. administrative hearing body which
includes hearing officers appointed under AR.S. § 41-
1992(A).

15, “Person” means 2 natural person. partnership, igini ven-

ture, company. corporation, firm, association, society, or
ingtitution.

R&-5-7502. Entitlement to 3 Hearing: Appealable Action
A. A licensee who disputes adyerse action may obtaln an admin-

istrative hearing to_challence the action as provided in this
Article,
B. The following actions are not appealable;
1. An adverse action resulting from a uniform change in
federal or state law. unless the Department has misap-
plied the law to the person sgeking the hearine:

Failure to clear a fingerprint check or criminal historv

check:

Imposition of nop-compliance status as prescribed jn R6-
5-7035;

Imposition of a corrective action plan as preseribed ip
R&-3-5818:

Removal of 2 child from z placement:

Failure to_enter into a contract with a particular licensee
or to place a child with a particular Heensee: and
Imnosition of a_provisional license as prescribed in
ARS. § 8-509(D).

Findings made in a Child Protective Services (“CP8”) investi-
gation are not appealable under this Article. A person may
appeal findings made in a CPS investipation of a licensee as
preseribed in AR.S. § 8-546.12.

R6-53-7503. Computation of Time

A. Incomputing any fime period,

The term “day” means a calendar day;

The term “work day” means Monday through Friday
exchuding Arizona state holidays;

The date of the act,_event, notice, or default from which a
designated time period begins to run, is not gounted as
part of the time peried; and

The last day of the designated time period is counted,
unless it is a Saturday, Sunday, or Arizona state holiday.

B. A document mailed by the Department is deemed given to the
addressee on the date mailed to the addressee’s last known

address. The mailing date is presumed to be the date shown on
the decument, uniess the facts show otherwise,
R6-5-7504.

sumptions
A. Except as otherwise provided in R6-5-5010(A) and R6.5-

o
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Request for Hearing; Form: Time Limits; Pre-

w2

A description of the adverse action which is the subiect of
the appeal;
The date of the notice of adverse action: and

A statement explaining why the adverse action is unau-
thorized, unlawfil, or an abuse of discretion,

The Department shall not deny an sppeal solely because the
request does not include all the information listed in_subsec-
tior: (B), so Jong as the reguest contains sufficient information
for the Department to determine the identity of the appellant
and the issue on appeal.

A request for hearing is deemed filed:

L. On the mailing date, as shown by the postmark. if sent
first_class mail. postage prepaid, through the United
States Postat Service in the Department: or

On the date actually received by the Department, if ot
mailed as provided in subsection (DY(1).

The Department may determine that a_document was timely
filed if the sender of the document can demonsirate that the
delay in submission was due to any of the foltowing reasons:
Department error or misinformation;

Delay or other action by the United States Postal Service:

or
Delay caused the appellant changing  mailin

addresses at a time when the appellant had no duty to
notify the Administration of the change,
When the Office of Appeals receives 4 request for hearine that
was not timely filed, the Office of Appeals shall schedule 3
hearing 10_deiermine whether the delay in_submission is
excused as provided in subsection (E).
G.  An.zppellant whose appeal is denied ag untimely may pefition

for review as provided in R6-5-7518.

R6-5-7505. Adminisfration: Fransmittal of Appeal

An Administration that receives a request for appeal shall send the
Office of Appeals a copy of the request and the adverse agtion
notige within 2 work days of receipt of the request.

R6-5-7506. Stay of Adverse Action Pending Appeal
A. The Department shall not carry out the adverse action until the
time for appeal has run, except as otherwise provided in sub-
section (C), and ip the following circumstances:
1. Theappellant expressly waives the delay of action; or
- 2. The appellant,

4. Is subiect to the same sdyerse action for reasons
gther than those that are the subject of the current
adverse action notice: and
Recelved notice of and failed to timely appeal the
adverse action being imposed for reasons other than
those that are the subject of the current notice,

o |~
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5227, a person who wishes to appeal an adverse action shall B. Ifanappellant timely appeals an adverse action as provided in
file a written request for hearing with the Administration R6-3-7504, the Department shall not carry out the adverse
within 20 davs of the date on the potice or letter advising the action_until a hearing officer issues a decision affirming the
person of the adverse action. The Administration shall provide adyerse action, except as otherwise provided in subsection (C),
a form for this purpose, and, upon request, shall help an appel- and in the following circumstances;
lant fill out the form. L. The appellant expressly waives the delay of action:
B. An appellant shall include the following information in the 2. The appellant,
request for hearine: a Is subject to the same adverse action for reasons
1. Name, address, and telephone number, and, if applicable. other than those that are the subject of the current
telefacsimile number of the person subject to the adverse adverse action notice: and
action; b. Received notice of and failed to timelv appeal the
2. Identification of the Administration initiating the adverse adverse action being imposed for reasons other than
action: those that are the subject of the curfent notjce:
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The appeal chalienges an action that is not appealable
according to R6-3-7502(B):

The appellant withdraws the request for hearing: or

5. The appellant fafls to appear for the hearing.

The Department may summarily_suspend a license, a certifi-
cate. ot repistration on the CCR & R, as provided in AR.S. §
41-1064(C).

R

L

R6-5-7507. Hearings: Location; Noetice: Time
A. The Office of Appeals shall schedule the hearing, The Office

Er

B.

i

R6-5-7508,

A

B.

R§-5.7509.

of Appeals mav schedule a telephonic hearing, or permit a wit-

ness to appear telephonically.

Unless the parties stipulate to another hearing date. the Office

of Appeals shali schedule the hearing as follows;

1. For appeals of adverse action against a foster parent,
within_10 davs of the date the Department receives the
appellant's request for hearing, as required by A.R.S. § 8-
506; and

2. For all other appeals. no earlier than 20 days from the
date the Department receives the appellant's request for
hearing,

The Office of Appeals shall mail a notice of hearing to_all
interested parties at least 20 days before the scheduled hearing
date, except where the hearing is scheduled within the 10-day
period specified in subsection (B)(1). For hearings scheduled
within the 10-day period. the Office of Appeals shall notify the
parties telephonically, and send written notice at the earliest
date practicable.

The notice of hearing shall be in writing and shall include the

following information:

The date, time, and piace of the hearing:

The name of the hearing officer;

A general statement of the issues involved in the case;

A _statement listing the parties’ rights. as specified in R6-
5-7511; and )

A general statement of the hearing procedures

[l el i e

(s

Rescheduling the Hearing

An appellant may ask for postponement of a hearing by calling
or writing the Qffice of Appeals and providing good cause as
to why the hearing should be postponed. Good cause exisis
where circumstances bevond the appellant’s reasonable con-
trol make it difficult or burdensome for the appellant to attend
the hearing on the scheduled date,

Except in emereency circumstances. the appellant shall ensure
that the Office of Appeals receives the request for postnone-
ment at least 5 work davs before the scheduled hearing date,
The Qffice of Appeals_may deny an untimely request. Emer-
geney circumstances mean circumstances,

1. Bevond the reasonable control of the party:

2. Which did not arise until after the 5.day period: and

3. Which could not reasonably have been anticipated.

When the Office of Appeals reschedules a hearing under this

section, or R6-5-7514. the Office of Appeals shall notify all

interested parties, in writing, prior to the hearing. The 20-dav

notice requirement in R6-5-7507(C) does not apply to resched-
yled hearings,

Hearing Officer: Duties and Qualifications

A,

B

=
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An impartial hearing officer in the Office of Appeals shall
conduct all hearings.

The hearing officer shall:
1. Administer oaths and affirmations;

Reguiate and conduct hearings in an orderly and dignified
manner, that avoids unnecessary repetition and affords
due process to all participants;

Ensure that ali relevant issues are considered:

Exclude frrelevant evidence from the record:

Request. receive, and incorporate into the record, relevant
gvidence:

Upen, compliance with the requirements of R6-5-7511,
subpoena witnesses or documents needed for the hearing:
Open, condugt, and close the hearing;

Rule on the admissibility of evidence offered at the hear-
ing;

Direct the order of proof at the hearing;

Upon the reguest of a party, or on the hearing officer’s
own motion, and for good cause shown, take action the
hearing officer deems necessary for the proper disposi-

tion of an appeal, including the following:
Disqualifv himself or herself from the case:

Continug the hearing to a future date or time;

Prior to the entry of a final decision, reopen the hear-
ing to take additional evidence;

Deny or dismiss an appeal or request for hearine in
accordance with the provisions of this Article; and
Exclude non-party witnesses from the hearing room:
and

1. lssue s written decision resolving the appeal,

i
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R6-5.-7510. Change of Hearing Officer; Challenges for Cause
A. A party may request a change of hearing officer as preseribed
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in ARS 8§ 41.1992(B) bv_ filing an affidavit which shall
include:
1. The case name and number:

2. The hearing officer assigned to the case; and

3. The name and signature of the party reguesting the
change,

The party requesting the change shall file the affidavit with the

Office of Appeals and send a copy to all other parties at least §

days before the scheduled hearing date.

Unless a party is challenging a hearing officer for cause as pro-

vided in subsection (D), a party may request only 1 change of

hearing officer.

At any time before a hearing officer renders a decision, a party

mav_challenge a hearing officer on the grounds that the hear-

ing officer is not impartial or disinterested in the case,

A party who brings g challenge for cause shall file a request as

provided in subsection (A} and send a copy of the reguest to all

other parties, The request shall explain the reason why the

assiened hearing officer is not impartial or disinterested.

The hearing officer being challenged for cause may hear and

decide the challense unless:

1. A party specifically requests that another hearing officer
make the determination; or

2. The assigned hearing officer disqualifies himself or her-
self from the decision.

The Office of Appeals shall transfer the case to another hear-

ing officer when:

1. A party requests a change as provided in subsections (A)
throngh (C). oz

2. A hearing officer is removed for cause as provided in
subsections (DY through (F).

The Office of Appeals shall send the parties written notice of
the new hearing officer assignment. a
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R6:-5-7511. Subpoenas
A. A party who wishes to have a witness testify at a bearing. or to

offer_a particular document or item in evidence. shall 1st
attempt to obtain the witness or evidence by voluntary means.
Department documents are available to the appeliant as pre-
scribed in R6-5-7512(2),
If the party cannaot procure the voluntary attendance of the wit~
. ness ot production of the evidence, the party may ask the hear-
ing officer assipned to_the case to issue z subpoena for a
witness, document, or other physical evidence,
C. The party seekine the subpoena shall send the hearing officer a
written request for a subpoena. The request shall include;

=

1. The case name and number:

2. The name of the party requesting the subpoena;

3. The name and address of any person to be subpoenaed,
with a description of the subject matter of the witness’s
anticipated testimony:

4., A descrintion of anv documents or physical evidence to

be subpoenaed, including the title, appearance, and loca-
tion. of the itern. and the name and address of the person
in.possession of the item; and
5. A description of the party’s efforts to obtain the witness
or evidence by voluntary means.
A party who wants a subpoena shall ask for the subpoena at
least 5 davs before the scheduled hearing date.
The hearing officer shall deny the request if the witness’s testi-
mony or the physical evidence is not relevant to an issue in the
¢case or is cumulative.

The Office of Appeals shall prepare all subpoenas and serve

them bv certified mail, return receipt requested, except that the
Office of Appeals may serve subpoenas to state employees
who are appearing in the course of their state emplovment, by
reguiar mail, hand-delivery, or state courier service.

R6-5-7512. Parties’ Rights

A party to a hearing has the following rights:

The right to request a postponement of the hearing, as
provided in this Article:

2. Theright fo copy, before or during the hearing anv docu-

ments in the Department’s file on the appellant, and doc-
uments the Department may use at the hearing. except

documents shielded by the attorney-client or work-prod-
uet privilege., or as otherwise prohibited by federal or
state confidentiality laws:

=

i

e

[u...n

drawal form available for this purpose. An appellant may also
orally withdraw an appeal on the open regord.

B. Upon receipt of a withdrawal request signed by the appellant
or the appeilant’s representative. or a staternent of withdrawal
made on the record, the Office of Appeals shall dismiss the

appeal.

R6-5-7514. Failure to Appear; Default; Reopening

A. If an_appellant fails to appear at the schedyled hearing, the
hearing officer shall:
1. Entera default and issue a decision dismissing the appeal,

except as provided in subsection (B);

2.  Rule summarily on the availabie record; or
3. Adioum the hearing to 2 later date and time.

B. The hesring officer shall not enter a default if the appellant
notifies the Office of Appeals, before the scheduled time of

hearing, that the appellant cannot attend the hearing. due to
good cause. and still desires a hearing or wishes to have the

matter considered on the available record.

C. Nolater than 10 days after a scheduled hearing date at which a
party failed to appear, the non-appearing party may file a
request to reopen the proceedings. The request shall be in writ.
ing and shall demonstrate good cause for the party’s faiture to
appear.

D. The hearing officer may decide the issue of good cause on the
available record, or may set the matter for briefing or for hear-
ing.

E. If the hearing officer finds that the party had good cause for
non-appearance. the hearing officer shall reopen the proceed-
ings and schedule 2 de novo hearing with notice to all inter-

ested parties as preseribed in R6-3-7308(C).

E. Good cause exists where the non-appearing party demon-
strates excusable neglect for both the failure 1o appear and the
failure 1o timely notify the hearing officer. “Excusable
neglect” has the meaning applied to “excusable neglect” as
that term is used in Arizona Rules of Civil Procedure. Rule

60(c), o

R6-5-7515. Hearing Proceedings .

A. The hearing is a de nove proceeding. The Department has the
initial burden of going forward with evidence 1o support the
adverse action being appealed,

B. To prevail, the appellant shall prove, by a preponderance of
the evidence, that the Department’s action was unauthorized.

unlawful, or an abuse of discretion.

=

3. The right to request a change of hearing officer as pro- . .

Y Gidedm ARS. § 41-1992(B) and R6-5-7510: €. The Arizona Rules of Evidence do not apply at the hearing,

4. The right to request subpoenas for witnesses and evi- The hearing efﬁccr may admitand give probative effect to evic
dence as provided in R&-5.7511- dence as preseribed in AR.S. § 23-674(D).

S The rieht to present the case in person or throush an D. The Office of Appeals shall tape record all hearings or record
authorized representative. subject to any limitations pre- the hearing by pther sienogrephic_means. The Det')ar'tmer}t
scribed in the Rules of the Sunreme Court of Arizon need not transcribe the proceedings ynless a transcription is
R—*—_—_—_—wl e 31(a); required for further administrative or judicial proceedings.

6, The right to present evidence and to cross-examine wit: ke 1ne Office of Appeals charges a fee of 15¢ per page for pro-
esses: and v1dmg' gtranscnpt. A party may obtain a waiver of the fee by

7 The right to further appeal. as nrovided in R6-5-7518 and submitting an affidavit stating that the party cannot afford to

L. ANeNgm 1o Junher appea:, as provided In Ko-5-/218 and p
R6-5-7520, it dissatisfied with an Office of Appeals’ pay for the transcript,
decision. E. A party may, at his or her own expense, arrange to have a court
e reporter present to transcribe the hearing,

R6-5-7513. Withdrawal of an Appeal G. The hearing officer shall call the hearing to order and dispose
A. An appellant may withdraw an appeal at anv time prior to the of any pre-hearing motjons or issues.
scheduled hearing by signing a written statement expressing H. With the consent of the hearing officer, the parties mav stipu-
the infent to withdraw. The Department shall make a with. late to factual findings or legal conclusionga
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Upon request and with the consent of the hearing officer, a
party_may make opening and closing statements. The hearing

officer shall consider anv statements as argument and not evi-
dence. Unless the hearing officer allows a longer period of

time. a statement shall not exceed 3 minutes.

A _party_may testi resent evidence, and cross-gxamine
adverse witnesses. The hearing officer may also take witness
testimony or admit documentary or physical evidence on his or
her own motion,

* K. The hearing officer shall keep a complete record of all pro-
ceedings in connection with an appeal, and shall exclude any
irrelevant evidence.

L. The hesring officer may require the parties to submit memo-
randa on issues in the case if the hearing officer finds that the
memoranda would assist the hearing officer in deciding the
case. The hearing officer shall establish a briefing schedule for
any required memoranda,

R6-5.7516, Hearing Decision

A, Nolater than 60 days afier the date the appellant files a request
for hearing with the Department, the hearing officer shall ren-
der a decision based solely on the evidence and testimony pro-
duced at the hearing, and the applicable law The 60-day time
limit is extended for any delav caused by the appellant.

The hearing decision shall inciude:

Findings of fact conceming the issue on appeal;

Citations to the law and authority applicable to the issue
on appeal;

A statement of the conclusions derived from the control-
ling facts and law, and the reasons for the conclusions;
The name of the hearing officer;

The date of the decision; and

A statement of further appeal rights and the time period
for exercising those rights. ’

C. The Office of Appeals shall mail a copy of the decision to each

party’s representative. or to the party if the party is unrepre-
gented.

R6-5-7517. Effect of the Decision.

A. If the hearing officer affirms the adverse action against the
appellant, the adverse action is effective on the mailing date of
the hearing officer’s decision. The adverse action remains
effective until the appellant appeals and obtains a higher
administrative or judicial decision reversing or vacating the

hearing officer’s decision,

=
2

=
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B. Ifthe hearing officer reverses the Administration’s decision to
take adverse action, the Administration shall not take the

action unless and until the Appeals Board or Arizona Court of
Appeals issues a decision affirming the adverse action,

R6-5-7518. Further Administrative Appeal

A. A partv may appeal an adverse decision issued by a hearing
officer to the Department’s Appeals Board, as prescribed in
AR.S. §41-1992(CY and (D), by filing a written petition for
review with the Office of Appeals within 13 days of the mail-
ing date of the hearing officer’s decision.

B. The petition for review shall;

L Belinwriting,
2. Describe whyv the party disagrees with the hearing
officer’s decision, and
3, Be signed and dated by the party or the party’s represen-
tative.
C. The party petitioning for review shail mail a copy of the peti-

tion to ail other partics,

D. The Office of Appeals shall have the proceedings of the hear-
ing below transcribed for the Appeals Board,

R6:5-7519. Appeals Board

A. The Appeals Board shall conduct proceedings in_accordance
with ARS §41-1992(D) and AR.S. § 23672,

B. Following notice to the parties, the Appeals Board may
receive additional evidence or hold a hearing if the Appeals
Boazrd finds that additional information wowid help in deciding
the appeal. The Board may alsg remand the case to the Office
of Appeals for rehearing, specifving the nature of the addi-
tional evidence reguired, or any further issues to he consid-
ered.

C. The Appeals Board shall decide the appeal based solely on the
record of nroceedings before the hearing officer. and any fur-
ther evidence or testimony presented to the Board,

D. The Appeals Board shall issue. and mail to all parties. a final
written decision affirming, reversing, setting aside. or modify-
ing the hearing officer’s decision. The Board’s decision shall
specify the parties’ rights to furfher review and the time for fil-
ing a request for review,

R6-5-7520, Judicial Review
Any party adversely affected by an Appeals Board decision may
seek judicial review as prescribed in A.R.S. § 41-1993,

NOTICE OF FINAL RULEMAKING

TITLE 12. NATURAL RESOURCES
CHAPTER 7. OIL AND GAS CONSERVATION COMMISSION

PREAMBLE

1.  Sections Affected

R12-7-117 Amend

Rulemaking Action

2. The specific_authority for the rulemaking, including both the authorizing statute (general) and the statutes the rules are

implementing (specific):
Authorizing statutes: AR.S. § 27-516(A)

Impiementing statutes: A.R.S. § 27-516(AN%)
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The effective date of the rules:
June 5, 1998

A list of all previous notices appearing in the Register addressing the final rule:
Notice of Rulemaking Docket Opening:

4 AAR. 475, February 13, 1998
Notice of Proposed Rulemaking:
4 A.AR. 506, February 20, 1998

The name and address of agency personnel with whom persons may communicate regarding the rule:
Name: ' Steven L. Rauzi, Oil and Gas Program Administrator

Address: Arizona Geological Survey
416 West Congress, Suite 100
Tucson, Arizona 85701-1313

Telephone: (520} 770-3500
Fax: (520) 770-3503

An explanation of the rule. including the agency's reasons for initiating the rule:
R12-7-117 specifies requirements for stimulating oil and gas weils,

The Oil and Gas Conservation Commission is amending the rule to clarify reporting requirements. A regulated company recently
advised the Commission that the rules were vague and not specific about reporting requirements.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of

authority of a political subdivision of this state:
Not applicable.

The summary of the economic, small business, and consumer impact:
The rule directly impacts companies drilling for oil, gas, and geothermal resources. The rule is mostly procedural in nature and
does not significantly impact the economy or have a significant impact upon small businesses or consumers. The proposed rule-
making will benefit the regulated community by clarifying reporting requirements.

A description of the changes between the proposed rules, including supplemental notices, and the final rules (if applicable);
Based on suggestions and comments made by GRRC staff, several non-substantive changes were made to clarify the text and

ensure that rule language conforms to the required rule drafting style.

A summarv of the principal comments and the agency response to them:
None received.

Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
Not applicable.

Incorporation by reference and their location in the rules:
None.

Was this rule previously adopted as an emergency rule?
No.

The full text of the rules follows:

TITLE 12. NATURAL RESOURCES
CHAPTER 7. OIL AND GAS CONSERVATION COMMISSION

ARTICLE 1. OIL, GAS, HELIUM, AND GEOTHERMAL ARTICLE 1. OIL, GAS, HELIUM, AND GEOTHERMAL

RESOURCES RESOURCES

Section o ‘ ) R12-7-117.  Artificial Stimulation of Qil and Gas Wells
RI2-7-117.  Artificial Stimulation of Qil and Gas Wells A. An Fhe operator shall report the artificial stimulation of any

well to the Commission in writing within 15 days of the stimu-
lation showing the type of stimulation, the amounts and types

of materials used, stimulation pressures applied, and the flow
and pressure results before and afier stimulation. snd-the-pres-
sures-apphied: a
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T'the artificial stimulation of & well results in any damagc to means to correct the damage. If the artificial stimulation
“‘the producing formation, a freshwater formation, casing, or results in irreparable damage to the well, the operator shall
casingseat that permits ermey-permit communication between plug and abandon the well pursuant to Hr-eomplisnee—with

id- bcar;ng zones, the operator shall immediately notify the R12-7-127.
mmission and proceed with diligence to—use-appropriate

NOTICE OF FINAL RULEMAKING

TITLE 18. ENVIRONMENTAL QUALITY
CHAPTER 2. DEPARTMENT OF ENVIRONMENTAL QUALRITY

AIR POLLUTION CONTROL
PREAMBLE
ections Affected: Rulemaking Action:
© R18-2-101 Amend
R18-2-302 Amend
R18-2-306 Amend
R18-2-320 Amend
R18-2-331 Amend

 The specific authority for the rulemaking. including both the authorizing statute (general) and the statutes the rule are

" implementing (specific):
;. Authorizing statute: A.R.S. § 40-104

Implementing statutes: A.R.S. §§ 49-404, 49-425, 46-426, 49-426.01 and 49-426.03

The effective date of the rules:
June 4, 1998

: A list of all previous notices appearing in the Register addressing the final rule:
o Notice of Rulemaking Docket Opening:

3 A AR 3367, November 28, 1997
Notice of Proposed Rulemaking:
3 A.AR. 3342, November 28, 1997

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Martk Lewandowski or Martha Seaman

Rule Development Section
Address: ADEQ, 3033 North Central

Phoenix, AZ 85012-2809
Telephone: (602) 207-2230 or (602) 207-2222

{Any extension may be reached in-state by dialing 1-800-234-5677, and asking for that extension.)
Fax: - {602) 2072251

. Anexplanation of the rule, including the agency's reacons for initiating the rule:
: This rule contains minor changes to the Arizona Department of Environmental Quality’s (ADEQ) air quality rules in 4 specific
areas of stationary source permitting:

I, Correction of deficiencies in the state’s Title V program as listed in EPA’s October 30, 1996 Federal Register notice.

2. Changes to more effectively implement EPA’s hazardous air pollutants (HAP) 112(g} rule, as published by EPA in the
December 27, 1996 Federal Register.

3. A correction to a permitting threshold for fuel burning equipment to conform o a recent statutory change. 4. The addition of
a pollutant and en ernission rate to the definition of “significant” in R18-2-101(97). This pollutant and emission rate match
federal law and were inadvertently omitted from ADEQ’s recent landfill rule effective April 4, 1997.

ADEQ placed these 4 groups of permit related changes together for purposes of efficiency and because ADEQ determined that
these 4 groups of changes were noncontroversial for reasons explained below. In addition, similar deadlines exjst for the 1st two,
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The submittal deadline for correction of Arizona’s Title V program deficiencies is currently listed as May 30, 1998, (61 FR
55519), while 40 CFR 63.42(a) requires a state 112(g) program to be effective no later than June 29, 1998.

Title V Deficiencies

ADEQ applied for approval of a state-run federal operating permits program on November 15, 1993, The general requirements for
approval are fisted in 40 CFR 70, which was promulgated in July, 1992. On October 30, 1996, EPA, issued interim approval to
ADEQ’s title V permit program, with fuil approval conditioned on 6 corrections to be made before June of 1998 (61 FR 55910).
Various sanctions, as well as EPA administration and enforcement of a federal permits program, are delineated by EPA as conge-
quences for a state’s failure to submit a timely corrective program. The following discussion follows EPA’s order of items to be
corrected at 61 FR 55919,

The Ist Title V correction occurs at R18-2-101(61)(b)(i). EPA found existing language in this provision regarding fugitive emis-
sions to be potentiaily misteading and conditioned full approval upon clarification.

The 2nd Title V correction occurs in the final rule at R18-2-320(D). In its final Federal Register notice, EPA interpreted ADEQ
rules as allowing parts of a source’s permit to avoid full review requirements if the source changes from a Class I to a Class I
source. ADEQ proposed new R18-2-320(E) to cover these revisions (subsequently renumbered to R18-2-320(D)), specifically
requiring the entire permit for such source to undergo full Title V review during this revision. In a2 comment on the proposed rule,
EPA expressed concern that the ADEQ approach “does not clearly require that the source submit a full, current application when it
becomes a title V source.” ADEQ therefore has added EPA sugpested language in R18-2-320, requiring that the application for
such a revision be a Class I permit application.

The 3rd Title V correction is at R18-2-306(A)(10). Of the 2 choices for correction required by EPA, ADEQ has chosen to elimi-
nate a confusing 2nd sentence.

The 4th Title V correction is in R18-2-306{A){14), which provides for trading of emissions increases and decreases within a per-
mitted facility. EPA has required a clarification that such “non-revision” trades cannot trigger revisions under 2 provisions. This is
not a substantive change because the 2 provisions are already simitarly listed in R18-2-317(AX1) and (2).

The 5th Title V correction required in the EPA notice is in regard to R18-2-310, a rule that provides affirmative defenses for
excess emissions under certain circumstances. This item, unlike the others, is quite controversial, and is currently in Htigation.
ADEQ therefore decided not to act on this item in this rulemaking, pending the outcome of the litigation, ADEQ currently expects
to propose another rule on this subject in the near future.

The 6th Title V correction is in R18-2-331. It makes a slight moedification to the ADEQ rule in subsection (A}1) so that “material
permit conditions” can exist in county permits as well. This was the intent when the section was created in November, 1993, In
addition, since the term “control officer” is not currently defined in rule, the definitions from A.R.S. § 49-471, which include “con-
trol officer”, have been added to the opening language of R18-2-101. “Control officer” is also used in R18-2-324, 402 and 602,

Hazardous Air Pollutants 112 (g) rule

The Clean Air Act Amendients of 1990 included a federal hazardous air poliutant program that required EPA to issue emission
standards for all major sources of 188 listed HAP. The emission standards were divided by EPA into various industrial source cat-
egories, and by November 15, 2000, EPA is required to have issued all of them. In the meantime, Congress also authorized, and
EPA has now implemented, a transition rule known as “112({g)"” to assure that effective pollution controls will be required for new
major or reconstructed sources of HAP during the perfod before EPA is required to establish a national standard for a particular
industry. (61 FR 68384, December 27, 1996) The rationale is that it is more cost-effective to design and add new air pollution con-
trols at the time when facilities are being built or significantly rebuilt. Since local permitting authorities would be establishing
these standards for individual sources before EPA would issue them nationally, these standards are known as “case-by-case
MACT” (maximum achigvable control technology).

ADEQ recognized that implementation of section 112(g) was possible with just the current rule infrastructure and an update of the
incorporation by reference of the federal subpart in R18-2-1101(B)(2). However, for clarification, this rule making further changes
existing rules in 2 places. First, language very similar to section 112(g) itself has been inserted at the end of R18-2-302. Second, in
R18-2-320, the requirement for a significant revision now explicitly includes situations covered under 112(g). Note that updates of
the incorporation by reference from “1996™ to *“1997”, proposed in this rule making in R18-2-1101{A) and (B), were also proposed
by ADEQ in an earlier rule making. That earlier rule was approved by GRRC and effective December 4, 1997. (See 3 A.AR.
3600) Those changes have therefore been dropped from this rule making. The updates were originally proposed in this rule making
so that this rule making was independent of the other.

40 CFR 63.42(b) spelis out various degrees of federal involvement in case by case MACT determinations should 2 state fail to
acopt a program to implement section 112(g). The bottom line is that 40 CFR 63.40 through 63.44 would be applied to a 112(g)
source whether or not the state adopts 2 112(g) program as state law.

The 112(g) rule provisions would be applied if 2 major source of HAP in 1 of the “seven year” or “ten year” MACT categories
were to be built or reconstructed, {including new major processes or production units at existing sites, as thoseserms are used in
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the rule) before the applicable EPA deadiine. Since the initial deadline for 7 year MACTs was November 13, 1997, this rule
change will primarily affect 112(g) sources in the 60 or so ten year MACT categories. 112(j) regulations, already incorporated by
reference by ADEQ in a 1995 rulemaking, apply after the applicable deadline.

ADEQ is not currently aware of any situations that may require its appiication of the 112(g) rule before November 15, 2000.
Fossil fuel equipment permitting threshold

Laws 1997, Ch. 175, made several changes to Arizona air permitting statutes. One of the changes was to increase the permitting
threshold for fossil fuel bumning equipment at A -R.S. § 49-426(B) from an aggregate of 500,000 BT Us per hour to a single piece of
equipment with 1 miliion BTUs per hour. When the statute became effective on July 21, 1997, and an ADEQ rule requiring a per-
mit for equipment over 500,000 BTUs became inconsistent with the new statute, ADEQ believes that this rule package is an appro-
priate place for this noncontroversial and deregulatory change. The 506,000 BTU threshold has been corrected to 1 million in the
final R18-2-302(B}2)(a) and other language consistent with the statute has been included. The language regarding incinerators
was deleted because it was redundant. “Fuel burning equipment” as defined at R18-2-101(45) includes incinerators.

Significant emission rate for Municipal Solid Waste Landfill Emissions

In its March 12, 1996, MSW landfili rule, EPA amended 40 CFR 51.166 and 51.21 to include a “significant” emission rate of 50
tons per year for municipal solid waste landfill emissions. (See 61 FR at 9918) ADEQ inadvertently omitted this item from its own
landfill rule, effective April 4, 1997, (3 A.AR. 967) which it submitted to EPA for § 111(d) plan approval in June of 1997. By
inclading this significant emnission rate in R18-2-101(97), ADEQ will ensure that NSR/PSD rules will apply to all subject facilities
which have increases in landfill gas emissions above the significance level

L 3 A showing of good canse why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of
.. antherity of a political subdivision of this state:
: Not applicable.

8 : ’I‘he summary of the economic, small business, and consumer impact:
S Identification of Adopted Rulemaking

Title 18, Chapter 2, Articles | and 3; sections R18-2-101, R18-2-302, R18-2-306, R18-2-320, R18-2-331

(Please note that the entire Economic, Small Business, and Consumer Impact Statement is included here. No further materials are
incladed in the rulemaking docket.)

ADEQ has determined that it is not required to prepare an economic, sinall business and consumer impact statement (EIS) for the
BTU portion of this rule because the rule qualifies as “deregulatory” under A R.S. § 41-1055(D)(3). In the proposed rule, ADEQ
sought comment on whether the BTU portion of this rule would increase or decrease any monitoring, record keeping or reporting
burdens on agencies, political subdivisions, businesses or persons. No comment on this section was submitted. Since this portion
of the rule increases a permitting threshold, ADEQ has concluded that it is deregulatory under A.R.S. § 41-1055(D)(3).

The changes in this rule related to Title V corrections, 112(g) implementation and the landfill emissions significance rate are
changes that would be implemented by the federal government if not enacted into state law. (See discussion in part 6 of this pream-
ble.) Therefore, ADEQ has determined that there is no economic impact attributable to the changes in state rule.

Rule impact reduction on small businesses. A.R.S. § 41-1035 requires ADEQ to reduce the impact of a rule on small businesses
by using certain methods when they are legal and feasible in meeting the statutory objectives for the rule making. The 5 listed
methods are:

Estabiish less stringent compliance or reporting requirements in the rule for small businesses.
Establish less stringent schedules or deadlines in the rule for compliance or reporting requirements for small businesses.
Consolidate or simplify the rule's compliance or reporting requirements for small businesses.

Establish performance standards for small businesses to replace design or operational standards in the rule.

W W =

Exempt small businesses from any or all requirements of the rule.

The statutory objectives which are the basis of the rulemaking. The general statutory objectives that are the basis of this rule-
making are contained in the statutory authority cited in part 2 of this preamble. The specific objectives are as follows:

1.  Implement rules necessary for full EPA approval of ADEQ’s Title V operating permits program.
2. Implement rules.necessary to impiement EPA’s § 112(g) rules.
3. Implement rules necessary for approval of Arizona's § 111(d) MSW landfiil plan.

4. Make a permitting rule change to be consistent with a new statutory provision. a
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ADEQ has determined that there is a beneficial impact on small businesses in transferring implementation of federal programs to
ADEQ. In addition, for the 1st 3 of these objectives, ADEQ is required 1o adopt the federal rules without change. ADEQ therefor
finds that it is not legal or feasible to adopt any of the 5 listed methods 1o reduce the impact of these rules on smali businesses.
Finally, where federal rules impact smzll businesses, EPA is required by both the Regulatory Flexibility Act and the Small Busi-
ness Regulatory Enforcement and Fairness Act to make certain adjustments in its own rulemakings.

A description of the changes between the proposed rules, including supplemental notices, and final rules (if applicable):
ADEQ made the following changes to the proposed R18-2-320(E) based on a comment received from EPA:

E. When an existing source applies for a significant permit revision to revise its permit from a Class I1 permit to a Class I
permit, the it shall submita Class | permit application in accordance with R18-2-304. The director shall issue the entire
permit, and not just the portion being revised, in accordance with Class I permit spplieation; content; and issuance
requirements, iacluding requirements for public, affected state, and EPA review, contained in R18-2-307 and R18-2-
330.

ADEQ also made the following change to the proposed rule at R18-2-302(B){(2)(h)(v):

v.  Fuel burning equipment which, at a location or property other than a 1 or 2-family residence, is-rated-at-3-millionBTU
per-hour-or-grester; are fired at a sustained rate of more than 1 miltion Bty per hour for more than an 8-hour period.

The Section still implements the statutory requirement that no permit be required for equipment rated at less than 1 miilion BTU,
In addition, it allows ADEQ to avoid requiring permits for boilers that may be rated higher than I million but that aren'’t used as
continucusly as industrial process boilers, such as swimming pools, apartment complex heaters, etc.

Finaily, ADEQ did not adopt the proposed changes to R18-2-1101. These changes, which were updates to federal regulations
incorporated by reference necessary for the 112(g) portion of this rule, were adopted by a previous rule making. (3 A.A.R. 3600,
December 26, 1997) Since both rule makings were to be pending simultaneously, ADEQ proposed the same changes in this rule
making to ensure that it could move forward independently of the other.

Clarity, conciseness and understandability

In addition to the changes described above, numerous changes were made in each section of the proposed rule to improve the rule's
clarity, conciseness and understandabifity, and to conform to current drafting conventions. A complete description of these
changes is contained in the Concise Explanatory Statement (CES) for this rule. The CES is available from ADEQ.

A summary of the principal comments and the agency response to them:
ADEQ received only 1 comment on this rule. EPA expressed concern “that this approach [ADEQ’s proposed rule] does not clearly

require that the source submit a full, current application when it becornes a title V source.” EPA. suggested changes to R18-2-320,
and in addition, to R18-2-304. ADEQ has made the changes to R18-2-320 in this rule, but did not make the changes to R18-2-304.
ADEQ views the requirement to submit a Class I permit application in the final R18-2-320(D) {proposed as (E}} as sufficient and
unambiguous. Consistent with R18-2-304, the change from a Class II to a Class I source dramatically increases the information
related to the proposed change. The changes are shown in part 9 of this preamble.

In addition, EPA urged ADEQ to reconsider its approach of not addressing the interim approval issue relating to R18-2-310 in the
current rule making. ADEQ remains committed to this approach and will not address this issue in this rule making. ADEQ plans to
amend R18-2-310 in the near future.

Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules
None.

Incorporations by reference and their locations in the rules:
None. Incorporations by reference in the proposed rule at R18-2-1101(A) and (B) were already accomplished by a separate rule-
making. See 3 A.AR. 360, December 26, 1997.

Was this rule previously adopted as an emergency rule?
No.

The ful text of the rules follows:
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TITLE 18. ENVIRONMENTAL QUALITY
CHAPTER 2. DEPARTMENT OF ENVIRONMENTAL QUALITY
AIR POLLUTION CONTROL
ARTICLE 1. GENERAL 42. No change.
Section 43. No change.
R18-2-101. Definitions j;‘: ig g’;’;ggz
ARTICLE 3. PERMITS AND PERMIT REVISIONS 46. No change.
Section 47. Neo change.
R18-2-302. Applicability; Classes of Permits s ﬁg ggzggz
R18-2-306. Permit Contents ’ £e.
R18-2-320. Significant Permit Revisions 50. No change.
R18-2-331. Material Permit Conditions 51 No change.
52. No change.
ARTICLE 1. GENERAL 53. No change.
R18-2-101.  Definitions * ﬁ" change.
In addition to the definitions prescribed in AR.S. §§ 49-101, 49- 5 6. NO change.
401.01, 49-421, 49-471, and 49-541, in this Chapter, uniess other- - o change.
wise specified: 57. No change.
1. No change. 58. No change.
2. No change. 59._ No change.
3. No change. 60." No change.
4. No change. 61. “Mazjor source” means:
5. No change. a. A major source as defined in R18-2-401,
6. No change. b, A major source under Section 112 of the Act:
7. No change. i.  For pollutants other than radionuclides, any sta-
8. Nochange. tionary source that emits or has the potential to
9. No change. emit, in the aggregate, includine fusitive ¢mis-
10. No change. ) sions. 10 tons per year {ipy) or more of any
11. No change. hazardous air poliutant which has been listed
12. No change. pursuant to Section 112(b) of the Act, 25 tpy or
13. No change. more of any combination of such hazardous air
14. No change. pollutants, including-any-major-source-of-fugi-
15. No change. tive-ernissions-of any-such-pellutantsror such
16, No change. lesser quantity as described in Article 11 of this
17. No change, Chapter. Notwithstanding the preceding sen-
18. No change, tence, emissions from any oil or gas explora-
19. No change. tion or production well (with its associated
20. No change. equipment) and emissions from any pipeline
21. Neo change. compressor or pump station shall not be aggre-
22. No change. gated with emissions from other similar units,
23. No change. whether or not such units are in a contiguous
24. No change. area or under common controd, to determine
25. No change. whether such units or stations are major
26. No change. sourees; or
27. No change. ii. For radionuclides, “major source” shall have
28. No change. the meaning specified by the Administrator by
29. No change. : rule.
30. No change. ¢. A major stationary source, as defined in Section 302
31. No change. of the Act, that directly emits or has the potential to
32. No change. emit, 100 tpy or more of any air pollutant including
33. No change. any major source of fugitive emissions of any such
34. Mo change. pollutant. The fugitive emissions of a stationary
35. No change. source shall not be considered in determining
36. No change. whether it is a major stationary source for the pur-
37. Wo change. - . poses of Section 302(j) of the Act, urless the source
38, No change. belongs to ene 1 of the following categories of sta-
39, No change. tionary source:
40. No change. i, Coal cleaning plants (with thermal dryers).
41. No change. ii.  Kraft pulp mills. a
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fii. Portiand cement plants.

iv. Primary zinc smelters.

v. Irop and steel mills.

vi. Primary aluminum ore reduction plants.

vii. Primary copper smelters.

viii, Municipal incinerators capable of charging
more than 50 tons of refuse per day.

ix. Hydrofluoric, sulfuric, or nitric acid plants.

x. Petroleum refineries

xi. Lime plants. )

xii. Phosphate rock processing plants.

xiii. Coke oven batteries.

xiv. Sulfur recovery plants,

xv. Carbon black plants (furnace process).

xvi. Primary lead smeiters,

xvii. Fuel conversion plants.

xviii.Sintering plants.

xix, Secondary metal production plants.

xx. Chemical process plants.

xxi. Fossil-fuel boilers {or combination thereof)
totaling more than 250 million British thermal
units per hour heat input.

xxii. Peteoleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels.

xxiii. Taconite ore processing plants.

xxiv.Glass fiber processing plants.

xxv. Charcoal production plants.

xxvi.Fossil-fuel-fired steam electric plants of more
than 2350 milfion British thermal units per hour
heat input. .

wxvii All other stationary source categories regu-
lated by a standard promulgated as of August 7,
1980, under Section 111 or 112 of the Act, but
only with respect to those air pollutants that
have been regulated for that category.

62. No change.
63. No change.
64. No change.
65. No change.
66. No change.
67. No change.
68. No change.
69. No change.
70. No change.
71. No change.
72. No change.
73. No change.
74. No change.
75. No change.
76. No change.
77. No change.
78. No change.
79. No change.
80. No change.
81. Nochange.
§2. No change.
83. No change.
84. No change.
85. No change.
86. No change.
87. No change.
88. No change.
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89. No change.
90. No change.
91. No change.
92. Nochange.
93. Nochange.
94, No change,
95. Nochange.
96. No change.
97. “Significant” means:

a, Inreference to a net emissions increase or the poten-
tial of a source to emit any of the following poliut-
ants, a rate of emissions that would equal or exceed
any of the following rates:

Pollutant Emissions Rate
Carbon monoxide 100 tons per year (tpy)
Nitrogen oxides 40 tpy

Sulfur dioxide 40tpy
Particulate matter 23 tpy

PMI0 15 tpy

vVOoC 40 tpy

Lead 0.6 tpy

Fluorides 3 tpy

Sulfuric acid mist 7 tpy

Hydrogen sulfide (H,S) 10 tpy
Total reduced sulfur

(including H,8) 10 tpy
Reduced sulfur compounds
(including H,8) 10 tpy

Municipal waste combustor

organics {measured as total
tetra-through octa-chlorinated
dibenzo-p-dioxins and
dibenzofurans) 3.5% 108 tpy
Municipal waste combustor

metals (ineasured as particulate
matter) 15 tpy
Municipal waste combustor

acid gases (measured as sulfur
dioxide and hydrogen chloride)40 tpy
Muricipal solid waste landfill
emissions {measured as nonmethane
organic compounds): 50tpy

b.  In ozone norattainment areas classified as serious or
severe, significant emissions of VOC shall be deter-
mined under R18-2-405.

c. Im-referenee-to For a regulated air pollutant that is
not listed in subsection (a), is not & Class I or I sub-
stance listed in Section 602 of the Act, and is not a
hazardous air pollutant according to AR.8. § 49-
401.01(11), any emission rate.

d.  Notwithstanding the emission amount listed in sub-
section (), any emissions rate or any net emissions
increase associated with a major source or major
modification, which would be constructed within 10
kitometers of a Class I area and have an impact on
the ambient air quality of such area equal to or
greater than 1 pg/m® (24-hour average).

98. No change.
99. No change.
100. No change.
101. No change, a
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102, No change.
103. No change.
104. No change.
105, No change.
106. No change.
107. No change.
108, No change.
109. No change.
111. No change.
112, No change.
113, No change.
114. No change.
115, No change.
116. No change.
117. No change.

ARTICLE 3. PERMITS AND PERMIT REVISIONS

R18-2-302.  Applicability; Classes of Permits
A. Except as otherwise provided in this Article, no person shali
commence construction of, operate, or make a medification to
any source subject to reguiation under this Article, without
first obtaining a permit or permit revision from the Director.
B. There shall be 2 classes of permits as follows:
1. A Class I permit shall be required for a person to com-
mence construction of or operate any of the following:
a. Any major sources,
b.  Any solid waste incineration umits anit required to
obtain a permit pursuant to section 129(e) of the
Acts,
¢. An Any affected source:, or
d.  Any source in a source category designated by the
Administrator pursuant to 40 CFR 70.3 and adopted
by the Director by rule.
2. Unlessa Class I permit is required, a Class II permit shall
be required for:

& A-pemsen-to-commence-construction-of-or-medify

ba. A person to commence construction of or operate
any of the following:

i, Any source, including an area source, subject to
& standard, limitation, or other requirement
under section 111 of the Acts;

ii. Any source, including an arez source, subject to
a standard or other requirement under section
112 of the Act, except that a source is not
required to obtain & permit solely because it is
subject to regulations or requirements under
section 112 (1) of the Acts;

incorporated into the permit and shall be enforceable
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iil. Any source that emits or has the potential to
emnit, without controls, significant quantities of
regulated air pollutants:

iv. Stationary rotating machinery of greater than
325 brake horsepowers; or

v.  Fuel burning equipment er-incinerators-that-are
which, at a location or property other than a 1
or 2 family residence, is fired at a sustained rate
of more than 560,606 1 million Btu per hour for
more than an eight-hour 8-hour period.

€b. A person to make-a-modifieationte modify 2 source
which would cause it to emit, or have the potential to
emit, quantities of regulated air pollutants greater
than or equal to those specified in subdiviston{a}d);
feyiD—er—(bi0i—ef —this—paregraph  subsection

(BY(2)(a)(iii).

Notwithstanding subsections (A) and (B) efthis-Sestion, the

following sources shelt do not require a permit unless the

source is 4 major source, or unless operation without a permit
wouid result in a violation of the Act:

1. Sources subject to 40 CFR 60, Subpart AAA, Standards
of Performance for New Residential Wood Heaters:;

2. Sources and source categories that would be required to
obtain a permit solely because they are subject to 40 CFR
61.145; and

3. Agricultural equipment used in normal farm operations.
“Agricultural equipment used in normal farm operations”
does not include equipment thet-weuld-be classified as a
source that would-require requires a permit under Title V
of the Act, or sweuld-be that is subject to a standard under
40 CFR 60 or 61.

D. No person mav construct or reconstruct any major source of
hazardous_air. poilutants. unless the director determines that
maximum achievable control technology emission limitation
{(MACT) for new sources under section 112 of the Act will be
met. If MACT has not been established by the Administrator,
such determination shall be made on a case-by-cage basis pur-
suant to 40 CFR 63.40 through 63.44. as incorporated by refer-
ence in R18-2-1101(B). For purposes of this subsection
constructing and reconstructing a major source shal! have the
meanings prescribed in 40 CFR 63.41,

R18-2-306. Permit Contents
A. Each permit issued by the Director shall include the following
clements:

1. The date of issuance and the permit term.

2. Enforceable emission limitations and standards, includ-
ing those operational requirements and limitations that
assure compliance with all applicable requirements at the
time of issuance and these operational requirements and
limitations that have been voluntarily accepted pursuant
to R18-2-306.01.

a.  The permit shall specify and reference the origin of
and authority for each term or condition, and iden-
tify any difference in form as compared to the appli-
cable requirement upon which the term or condition
is based.

b. The permit shall state that, where an applicable
requirement of the Act is more stringent than an
applicable requirement of regulations promulgated
under title IV of the Act, both provisions shall be
by the Administrator. a
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c. Any permit containing an equivalency demonstra-
tion for an alternative emission limit submitted pur-
suant 1o R18-2-304(D) shail contain provisions to
ensure that any resulting emissions limit has been
demonstrated to be quantifiable, accountable,
enforceable, and based on replicable procedures.

d.  The permit shall specify applicable requirements for
fugitive emission limitations, regardless of whether
the source category in question is included in the list
of sources contained in the definition of major
source in R18-2-101.

Each permit shall contain the following requirements

with respect to monitoring:

a.  All emissions monitoring and analysis procedures or
test methods required under the applicable require-
ments, including any procedures and methods pro-
mulgated pursuant to sections 114(a}(3) or 504(b) of
the Act, and including any monitoring and analysis
procedures or test methods required pursuant to
R18-2-306.01;

b. Where the applicable requirement does not require
periodic testing or instrumental or noninstrumental
monitoring (which may consist of recordkeeping
designed to serve as monitoring), periodic monitor-
ing sufficient to yield reiiable data from the relevant
time period that are representative of the source's
compliance with the permit as reported pursuant to
subsection (A)(4)-ofthis-Seetion. Such monitoring
requirements shall assure use of terms, test metheds,
units, averaging periods, and other statistical con-
ventions consistent with the applicable requirement,
and as otherwise required pursuent-to pnder R18-2-
306.01. Recordkeeping provisions may be sufficient
to meet the requirements of this subperagraph sub-
section 3(h); and

c. As necessary, requirements concerning the use,
maintenance, and, where appropriate, instatiation of
monitoring equipment or methods.

With—yespect—to—recordieeping—the The permit shall

incorporate all applicable recordkeeping requirements

including recordkeeping requirements established purse-
ant-to under R18-2-306.01, where applicable, for the fol-
lowing:

a.  Records of required monitoring information that
include the following:

i. The date, place as defined in the permit, and
time of sampling or measurements;

ii. The date(s) analyses were performed;

jiii. The name of the company or entity that per-
formed the analyses;

iv. A description of the analytical techniques or
methods used;

v. The results of such analyses; and

vi. The operating conditions as existing at the time
of sampling or measurement;

b. Retention of records of all required monitoring data
and support information for a period of at least 5
years from the date of the monitoring sample, mea-
surement, repott, or application. Support informa-
tion includes all calibration and maintenance records
and all original strip-chart recordings for continuous
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monitoring instrumentation, and copies of all reports

required by the permit.

i ine—theThe permit shall incorporate
all applicable reporting requirements including reporting
requirements established pursuentte under R18-2-306.01
and require the following:

a.  Submitial of reports of any required monitoring at
least every 6 months, All instances of deviations
from permit requirements shali be clearly identified
in such reports. All required reports shali be certified
by a responsible official consistent with R18-2-
304{H) and R18-2-30%(A)(5).

b. Prompt reporting of deviations from permit require-
ments, including those attributable o upset condi-
tions as defined in the permit, the probable cause of
such deviations, and any corrective actions or pre-
ventive measures taken, Notice in accordance with
subparegraph subsection (E)(3){(d} ef-this—Section
shall be considered prompt for the purposes of this
subparagraph subsection 5(b).

A permit condition prehibiting emissions exceeding any

allowances that the source lawfully holds under title IV of

the Act or the regulations promulgated thereunder.

2.  No permit revision shall be required for increases in
emissions that are authorized by allowances
acquired pursuant to the acid rain program, provided
that such increases do not require a permit revision
under any other applicable requirement.

b. No limit shall be placed on the number of allow-
ances held by the source. The source may not, how-
ever, use allowances as a defense to noncompliance
with any other applicable requirement.

¢.  Any such allowance shall be accounted for accord-
ing to the procedures established in regulations pro-
mulgated under title IV of the Act.

d.  Any permit issued pursuant to the requirements of
this Chapter and title V of the Act to a unit subject to
the provisions of title IV of the Act shall include
conditions prohibiting all of the following:

i, Annsual emissions of sulfur dioxide in excess of
the number of allowances to emit sulfur dioxide
held by the owners or operators of the unit or
the designated representative of the owners or
operatorss,

fi. Exceedances of applicable emission ratess,

ili. The-uselse of any allowance prior to the year
for which it was is allocated-, and

iv. Contravention of any other provision of the
permit.

A severability clause to ensure the continued validity of

the various permit requirements in the event of a chal-

lenge to any portions of the permit.

Provisions stating the following:

a. The permittee shali comply with all conditions of the
permit inciuding all applicable requirements of Ari-
zona air quality statutes, Title 49, Chanter 3, and the
air quality rules, Title 18, Chapter 2. Any permit
noncompliance is grounds for enforcement action;
for a permit termination, revocation and reissuance,
or revision; or for denial of a permit renewal appli-
cation. Noncompliance with anyafederally enforce-
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able requirement in 2 permit constitutes a violation
of the Act.

b. Need to halt or reduce activity not a defense. It shali
not be a defense for a permittee in an enforcement
action that it would have been necessary to hait or
reduce the permitted activity in order to maintain
compliance with the conditions of this permit.

c. The permit may be revised, reopened, revoked and
reissued, or terminated for cavse. The filing of a
request by the permittee for a permit revision, revo-
cation and reissuance, or termination, or of a notifi-
cation of planned changes or anticipated
noncompliance does not stay any permit condition.

d.  The permit does not convey any property rights of
any sort, or any exclusive privilege.

e.  The permittee shall furnish to the Director, within a
reasonable time, any information that the Director
may request in writing to determine whether cause
exists for revising, revoking and reissuing, or termi-
nating the permit or to determine compliance with
the permit. Upon the Director’s request, the permit-
tee shall also fumish to the Director copies of
records required to be kept by the pernit. For infor-
mation claimed to be confidentizl, the permittee
shall furnish a copy of such records directly to the
Administrator along with a claim of confidentiality.

f  For any major source operating in a nopattainment
area for any pollutant(s) for which the source is clas-
sified as a major source, the source shall comply
with reagonably available control technology.

A provision to ensure that the source pays fees to the

Director pussuent-te under AR.S. § 49-426(F) and-the

rles-adopted-therennder . R18-2-326 and Ri8-2-511.

A provision stating that no permit revision shall be

required, under any approved economic incentives, mar-

ketable permits, emissions trading and other similar pro-
grams or processes for changes that-are provided for in

the permit. This-previsionshell-not-upply-to-emissions

Terms and conditions for reasonably anticipated operat-
ing scenarios identified by the source in its application as
approved by the Director. Such terms and conditions:

a.  Shall require the source, contemporancously with
making a change from eme ] operating scenario to
another, to record in a Jog at the permitted facility a
record of the scenario under which it is operating;

b.  Shall extend the permit shield described in R18-2-
325 to all terms and conditions under each such
operating scenario; and

¢.  Shall ensure that the terms and conditions of each
such alternative scenario meet all applicable require-
ments and the requirements of this Chapter.

Terms and conditions, if the permit applicant requests
them, as approved by the Director, for the trading of
emissions increases and decreases in the permitted facil-
ity, to the extent that the applicable requirements provide
for trading such increases and decreases without a case-
by-case approval of each emissions trade. Such terms and
conditions:

a.  Shall include all terms required under subsections
(A) and (C) efthis-Beetion to determine compliance;

13.

14.

15,

b, Shall not exterd the permit shield described in sub-
section (D) of-this-Seetion to all terms and condi-
tions that allow such increases and decreases in
emissions;

¢.  Shaill not include trading invelving which involves
emission units for which emissions are not guantifi-
able or for which there are no replicable procedures
to enforce the emissions trades; and

d.  Shall meet all applicable requirements and require-
ments of this Chapter.

Terms and conditions, if the permit applicant requests
them and they are approved by the Director, sefting forth
intermiftent operating scenarios including potential peri-
ods of downtime. If such terms and conditions are
included, the state’s emissions inventory shall not reflect
the zero emissions associated with the periods of down-
time.

If a permit applicant requests it, the Director shall issue

permits that contain terms and conditions allowing for the

trading of emission increases and decreases in the permit-

ted facility solely for the purpose of complying with a

federally enforceable emission cap thet is established in

the permit independent of otherwise applicable reguire-
ments. The permit applicant shall include in its applica-
tion proposed replicable procedures and permit terms that
ensure the emissions trades are quantifiable and enforce-
able. The Director shall not be required to include in the
emissions trading provisions any emissions units for
which emissions are not quantifiable or for which there
are no replicable procedures to enforce the emissions
trades. The permit shali also require compliance with all
applicable requirements. Changes made under this sub-
section {14) shall not include modifications under any
provision of title T of the Act and shall not exceed emis-
sions allowsble under the permit. The terms and condi-
tions shall provide for notice that conforms to R18-2-

317(D) and (E) and that describes how the increases and

decreases in emissions will comply with the terms and

conditions of the permit.

Such other terms and conditions as are required by the

Act, ARS. Title 49, Chapter 3, Articles 1 and 2 and the

rules adepted-pursuant-therete in Title 18, Chapter 2.

B. Federally-enforceable Requirements

L
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The following permit conditions shall be enforceable by

the Administrator and citizens under the Act:

a. Except as provided in subsection (B)(2)}-ofthis-See-
sion, all terms and conditions in a Class I permit,
including any provisions designed to limit a source's
potential to emits;

b.  Terms or conditions in a Class 11 permit setting forth
federal applicable requirements:; and

¢. Terms and conditions in any permit which—are
entered into voluntarily pursusnt-te under RI8-2-
306.01, as follows:

i. Emissions limitations, controis or other
requirements:; and
ii. Monitoring, recordkeeping and reporting

requirements associated with the emissions
limitations, controls or other requirements in
subsection B(1)(e)().
Notwithstanding subsection (B)(1)(a), the Director shall
specifically designate as not being federally enforceable
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under the Act any terms and conditions included in a
Class I permit that are not required under the Act or under
any of its applicable requirements.

Ad-permits Each permit shall contain a compliance plan that
mests-the-requirements-of as specified in R18-2-309.

Each permit shall include the applicable permit shield provi-
sions setforth-in under R18-2-325,

Emergency provision

I.  An“emergency” means any situation arising from sudden
and reasonably unforeseeable events beyond the controi
of the source, including acts of God, which situation
requires immediate corrective action to restore normal
operation, and that causes the source to exceed a technol-
ogy-based emission limitation under the permit, due to
unavoidable increases in emissions attributable to the
emergency. An emergency shall not include noncompli-
ance to the extent caused by improperly designed equip-
ment, lack of preventative maintenance, careless or
improper operation, OT Operator error.

2. An emergency constitutes an affirmative defense to an
action brought for noncompliance with such technology-
based emission limitations if the conditions of paragraph
Byofthis subsection (3) are met.

3. The affirmative defense of emergency shall be demon-
strated through properly signed, contemporaneous oper-
ating logs, or other relevant evidence that:

a.  An emergency occurred and that the permittee can
identify the cause(s) of the emergency;

b.  The permitted facility was at the time being properly
operated;

¢. Diring the period of the emergency the permittee
took all reasonable steps to minimize levels of emis-
sions that exceeded the emissions standards or other
requirements in the permit; and

d.  The permittee submitted notice of the emergency to
the Director by certified mail, facsimile or hand
delivery within 2 working days of the time when
emission limitations were exceeded due to the emer-
gency. This notice shall contain a description of the
emergency, any steps taken to mitigate emissions,
and corrective action taken.

4. In any enforcement proceeding, the permittee secking to
establish the occurrence of an emergency has the burden
of proof.

5. This provisien is in addition fo any emergency or upset
provision contained in any applicable reguirement.

A etass Class I permit issued to a major source shall require

that revisions be made pursuant to R18-2-321 to incorporate

additional applicable requirements adopted by the Administra-
tor pursuant to the Act that become applicable to a source with

a permit with a remaining permit term of three 3 or more

years. No revision shall be required if the effective date of the

applicable requirement is after the expiration of the permit.

The revisions shall be made as expeditiously as practicable,

but not later than eighteen 18 months after the promulgatlon of

such standards and regulations. Any permit revision requlred
pursuant to this subsection shall comply with previsiens—in

R18-2-322 for permit renewal and shall reset the five 3 year

permit term.

R18-2-320.

Al

R18-2-331.

A.
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Significant Permit Revisions

Significant revision procedures shall be used for applications
requesting permit revisions that do not qualify as minor revi-
sions or as admipistrative amendments. Every significant
change in existing monitoring permit terms or conditions and
every relaxation of reporting or recordkeeping permit terms or
conditions shall follow significant revision procedures.
Adb-medificatiensAny modification 1o a major sourees source
of federally listed hazardous air pollutants, and any recon-

struction of a4 source, or a process or production unit. under
section 112(g) of the Act and regulations promulgated there-

under. shall follow significant permit revision procedures and
any rules adopted pursuant to AR.S. § 49-426.03.

Al modifications to sources subject to rules promulgated pur-
suant to A.R.8. § 49-426.06 shall follow the revision proce-

" dures provided in those rules.
C. Significant permit revisions shall meet all requirements of this

Article for applications public participation, review by
affected States, and review by the Administrator as they apply
t0 permit issvance and renewal.

When an existing source applies for a significant permit revi-
sion to revise its permit from a Class I{ permit to a Class I per-
mit, it shall submit 2 Class I permit application in accordance

_with R18-2-304. The Director shall issue the entire permit, and

not just the portion being revised, in accordance with Class [
permit content and issuance requirements, including require-
ments for public, affected state, and EPA review, contained in
R18-2-307 and R18-2-330.

The Director shall process the majority of significant permit
revision applications received each calendar year within 9
months of receipt of a complete permit application but in no
case longer than 18 months. Applications for which the Direc-
tor undertakes accelerated processing pursuant to RI8-2-
326(N) shall not be included for this requirement.

Material Permit Conditions
For the purposes of AR.S. §§ 49-464(G) and 49-314(G), a
“material permit condition” shall mean a condition which sat-
isfies all of the foliowmg
1. The condition is in a permit or permit revision issued by
the Director or a control officer after the-effective-date-of

this-Seetion November 15, 1993,

2. The condition is identified within the permit as a material
permit condition.
3. The condition is ene 1 of the following:

a.  An enforceable emission standard imposed o avoid
ciassification as a major modification or major
source or to avoid triggering any other apphcable
reguirement,

b. A requirement to install, operate or maintain a maxi-
mum achievable control technology or hazardous air
poliutant reasonably available control technology
required pursuant to the-requirements—of AR.S. §
49-426.06.

c. A requirement for the installation or certification of
a monitoring device,

d. A requirement for the installation of air pollution
control equipment,

e, A requirement for the operation of air poflution con-
trol equipment.

f.  An opacity standard required by sectmn [i1 ortitle

I, part C or D, of the Act.
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4, Violation of the condition is not covered by subsestions
Ao-through-{B)-or- (D -threugh-Jyof ARS. § 49-464(A)
through (F). .or (H) through {J} or A.R.S. § 49-514(A)

through (F), or (H) through ().

For the purposes of subparagraphs subsections (A)(3)(e), (d}

and (e} efthis-Section, a permit condition shall not be material

where the failure to comply resulted from circumstances
which were outside the control of the source. As used in this

Section, “circumstances outside the control of the source”
shall mean circumstances where the violation resulted from a
sudden and unavoidable breakdown of the process or the con-
trol equipment, resuited from unavoidable conditions during a
start up or shut down or resulted from upset of operations.

For purposes of this Section, the term “emission standard”
shall have the meaning set-forth-st specified in A.R.S. §§ 49-
464(1) and 49-514(T).

NOTICE OF FINAL RULE MAKING

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 8. DEPARTMENT OF ENVIRONMENTAL QUALITY
WASTE MANAGEMENT

PREAMBLE

Sections Affected

Rulemaking Actign

R18-8-260
R18-8-261
R18-8-262
R18-8-263
R18-8-264
R18-8-265
R18-8-266
R18-8-268
R18-8-270
R18-8-271
R18-8-273

Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend
Amend

The specific authority for the rule making, including both the authorizing statute {general) and the statutes the rules are

implementing {specific):

General Authorizing & Implementing statute: AR.S. § 49-922

The effective date for the rules:
June 4, 1998

A Jist of all previous netices appearing in the Register addressing the final rule:

Notice of Rulemaking Docket Opening:

4  AAR. 257, January 16, 1998
Notice of Proposed Rulemaking:

4  AAR. 740, March 20, 1998

The name and address of agency personnel with whom persons may communicate regarding the rule:

Primary Contfact:.
Name: Lynn A. Keeling, Rules Specialist

Address:
3033 North Central, Room 844 A
Phoenix, AZ 85(12-2809

Telephone:

TTD Number: 602-207-4829

Fax: 602-207-2251

Arizona Department of Environmental Quality
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Secondary Contact:

Name: Martha Seaman, Manager of Rule Development
Address: Arizona Department of Environmental Quality

3033 North Central, Room 831

Phoenix, AZ 85012-2809
Telephone: 602-207-2222 or 800-234-5677 Ext. 2222 (Arizona only)
Fax: 602-207-2251

6. An explanation of the rule, including the agency’s reasons for initiating the rule:
Table of Contents

A. General Information about the Incorporations by Reference as of July 1, 1997.
B. Descriptions of the revisions incorporated by reference.
C. State-initiated change.

THE EXPLANATION OF THE RULE

A. General Information about the Incorporations by Reference as of July 1, 1997,

Every year the Arizona Department of Environmental Quality (ADEQ} amends the state’s hazardous waste rules. The
state's hazardous waste rules are generally comprised of the federal regulations, authorized by Subtitle C of the Resource
Conservation and Recovery Act (RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984
{(HSWA), which are incorporated by reference. The hazardous waste rules are well established and have been effective
since 1984. This year's amendments cover changes in the federal regulations promulgated between July 2, 1996 and July
1, 1997.

For Arizona to be authorized to manage the federal hazardous waste program, ADEQ must either incorporate by refer-
ence the federal regulations or write state rules that are equivalent to and consistent with federal regulations. Incorporat-
ing the federal regulations will keep Arizona's hazardous waste management program funded by the United States
Environmental Protection Agency (EPA) and in compliance with A.R.S. § 49-922. The EPA requires that Arizona be re-
authorized to maintain the authority to manage the federal hazardous waste program in lieu of the EPA administering the
program in Arizona. ADEQ received final RCRA anthorization in 1985 and continues to apply for re-authorization to
keep current with changes to federal regulations. Adoption of federal regulations also promotes compliance uniformity
among states. Most of the federal regulations incorporated by reference in this rulemaking are required for re-authoriza-
tion.

To identify the changes made to the incorporations by reference in the rules, the date has been changed from July 1, 1996
to July 1, 1997 in subsection (A) of most sections. Subsection (A) of sections R18-8-260 through 266, 268, 270, 271, and
273 incorporates by reference the federal regulations published in 40 CFR 124, 260 through 266, 268, 270, and 273 as of
July 1, 1997 with certain exceptions. Sections 269 and 280 are state rules that do not incorporate federal regulations,

The purpose of this rulemaking is primarily to incorporate the text of federal regulations for re-authorization by the EPA,
Modifications to the text incorporated by reference are intended to make the language consistent with state terminology,
and not intended to make substantive changes to the content. For example, the federal regulations incorporated by refer-
ence refer to the “EPA™ because it is the implementing agency, but since Arizona is authorized to implement and enforce
the RCRA program contained in the incorporated regulations, “EPA” js usually replaced with “ADEQ” when referring
to the agency that implements the regulations. Because the changes to the federal regulations are generally to tailor the
language to ADEQ, the changes to the incorporated text are not intended to have any additional impact beyond the fed-
eral regulation.

B. Descriptions of the revisions incorporated by reference.
There are 5 rules which have been incorporated by reference. A description of them follows.

1.  Rule Title: Land Disposal Restrictions Phase 1lI--Emergency Extension of the K088 Capacity Variance, FPA is

extending the current national capacity variance for spent potliners from primary aluminum production (Hazardous
Waste Number K088) for 6 months. Thus, K088 wastes do not have to be treated to meet land disposal restrictions
(LDR) treatment standards until July 8, 1997, This extension is nesded due to the unanticipated performance prob-
fems by the treatment technology which provides most of the available treatment capacity for these wastes. At the
time of the extension, the EPA did not believe that sufficient treatment capacity which minimizes short and long-
term threats to human health and the environment posed by the land disposal of the potliners was presently avail-
able. The length of the extension of the national capacity variance is based on EPA’s best current estimate of the
time it will take to modify, evaluate, and correct the current deficiencies in treatiment performance. Although the
extension date has passed, the rule was effective in January of 1997, therefore this incorporation by reference con-
forms Arizona's rule to the federal revisions. This rule can be found in Volume 62 of the Federal Regxster p. 1992,
dated January 14, 1997,

Volume 4, Issue # 26 Page 1480 June 26, 1998




Arizona Administrative Register
Notices of Final Rulemaking

2. Rule Title: Military Munitions Rule: Hazardous Waste Identification and Management: Explosives Emergencies;
Manifest Exemption for Transport of Hazardous Waste on Rizht-of Wavs on Contiguous Properties. This EPA rule
identifies when conventional and chemical military munitions become a hazardous waste under RCRA, and that
provides for the safe storage of such waste. This rule also amends existing regulations regarding emergency
responses involving both military and non-military munitions and explosives. In addition, this rule exempts all
generators and transporters of munitions and explosives that are hazardous waste, not just the military, from the
RCRA manifest requirement for the transportation of munitions and explosives that are a hazardous waste on public
or private right-of-ways on or along the border of contiguous properties, under the control of the same person,
regardless of whether the contiguous properties are divided by right-of-ways. This revision is expected to reduce
the paperwork burden, for hazardous waste generators whose property is divided by right-of-ways without loss in
protection of pubtic health. This rule can be found in Volume 62 of the Federal Register p. 6622, dated February 12,
1997.

ADEQ amended the “Purpose, scope, and applicability” section within 40 CFR Part 262 by adding language to
clarify that the provision in the federal regulation which exempts persons responding to an explosive or munitions
emergency from having to comply with the standards applicable to hazardous waste generators is valid only “for
the limited time period required to control, mitigate, or eliminate the immediate threat. As soon as the immediate
response activities are completed, all standards applicable to Part 262 apply.” ADEQ further added language in Part
262 stating that “the owner of the object of an emergency response; the owner of the property on which the object
of an emergency rests or where the emergency response initiates; or the requestor for an emergency response is
responsibie for addressing any residual contamination that resuits from an emergency response.” In Sections 264.1,
265.1 and 270.1, Paragraph D was amended to require emergency responders to notify the ADEQ Emergency
Response Unit as soon as possibie.

Since, on the federal level, language similar to the ADEQ amendments is contained only in the preamble of the fed-
eral register that established this rule, the ADEQ’s amendments are needed to ensure that the regulated community
is aware of the specific requirements and to enhance ADEQ’s ability to adequately enforce this rule.

3. Ruie Title: Land Disposal Restrictions—-Phase IV: Treatment Standards for Wood Preserving Wastes, Paperwork Reduc-
tion and Streamlining, Exemptions from RCRA for Certain Processed Materials: and Miscellaneous Hazardous Waste
Provisions, This rule finalizes treatment standards for hazardous wastes generated from wood preserving operations and
makes conforming amendments to the standards for wastes from production of chlorinated aliphatics, which carry the
F024 hazardous waste code. These new treatment standards are more stringent, but allow combustion as treatment for
RCRA jurisdiction waste. In addition, this rule revises the land disposal restrictions (LDR}) program to significantly
reduce paper work requirements by 1.6 million hours. This rule also finalizes both the decisions to employ polymeriza-
tion as an alternative method of treatment for certain ignitable waste as well as the decision not to ban certain wastes
from biological treatment because there is no need to classify these wastes as “nonamenable.” It also clarifies an excep-
tion from LDR requirements for de minimis amounts of characteristic wastewaters, Finally, this rule excludes processed
circuit boards and scrap metal from RCRA regulations, (it is exempt from the definition of solid waste), which is
intended to promote the goal of safe recycling. This rule can be found in Volume 62 of the Federal Register p. 25998,
dated May 12, 1997.

4. Rule Title: Hazardous Waste Management System; Testing and Monitoring Activities. This amendment adds new and
revised methods as Update Hi to the Third Edition of the EPA-approved test methods manual “Test Methods for Evalu-
ating Solid Waste, Physical/Chemical Methods,” EPA Publication SW-846 and deletes several obsolete methods from
SW-846 and the RCRA regulations. The intent of this action is to provide state-of-the-art analytical technologies for
RCRA-related testing, this promoting cost effectiveness and flexibility in choosing analytical test methods, as well as
clarifying the RCRA Program’s approach to working towards the Performance Based Measurement System (PBMS).

Each test method that was removed was replaced by at least I newer method. All the methods are intended to promote
accuracy, sensitivity, specificity, precision, and comparability of analtyses and test results. Use of some of the methods is
required by some of the hazardous waste regulations under subtitle C of RCRA, and others function as guidance to sat-
isfy RCRA-related sampling and analysis requirements. This rule can be found in Volume 62 of the Federa! Register p.
32452, dated June 13, 1997.

5. Rule Title: Hazardous Waste Management System; Carbamate Production, Identification and Listing of Hazardous
Waste; Land Disposal Restrictions. This rule amends regulations to conform with a federal appeals court ruling (98 F.3d
1394) that invalidated in part, Agency regulations listing certain carbamate wastes as hazardous under RCRA. These
regulations also pertain to certain hazardous waste management of carbamate industry wastes under RCRA. The vacated
hazardous waste listings and associated regulatory requirements are to be treated as if they were never in effect. State
regulations, which may be more stringent or broader in scope than federal rules, are not necessarily affected by the court
ruling and can list these wastes. However, ADEQ is required to be consistent with and no more stringent than the repula-
tions found in Title 40 of the Code of Federal Regulations, pursuant to AR.S. § 49-922. This rule can be found in Vol-
ume 62 of the Federal Register p. 32974, dated June 17, 1997.

C. State-initiated changes. a
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To ensure clarity and consistency, 40 CFR § 261.9, entitled “Requirements for Universal Waste”, is amended to 2dd mercury-
containing waste lamps to the list of universal wastes that are exempted from regulation under 40 CFR §§ 262 through 270 (as
incorporated by R18-8-262 through R18-8-270) when managed as universal waste, By meking this change, the exemption list
will be consistent with the list of universal wastes found in R18-8-273(D).

Not applicable.
8. Thesummary of the economic, small business, and consumer impact:

A. Identification of proposed rulemaking

This waste management rulemaking is known as the 1996-97 amendments to the hazardous waste rules. This rulemaking
incorporates changes in federal regulations that were promulgated between July 2, 1996 and July 1, 1997, It is codified in the
Arizona Administrative Code as foltows:

TITLE 18, ENVIRONMENTAL QUALITY

CHAFTER 8. DEPARTMENT OF ENVIRONMENTAL QUALITY
WASTE MANAGEMENT

ARTICLE 2. HAZARDOUS WASTES

B. Introduction

This rulemaking is primarily an incorporation of federal regulations that are effective. In fact many federal provisions incor-
porated by reference currently may not be applicable in Arizona (for example, the capacity variance for K083 wastes). Most
federal regulations currently are effective, except for F032, FO34, and FO33 wastewaters which will be prehibited from land
disposal in 1999. Thus, from the viewpoint that essentially most federal changes currently are in effect, adopting these federal
changes would not represent an incremental impact. Although the overall impact is expected to represent a cost-saving bene-
fit, principally due to costs avoided, some entities may experience minimal costs to comply with these federal changes. Even
though many changes may be considered less regulatory in that they represent avoided-cost burdens, no losses in the protec-
tion of human heakh and the environment are anticipated,

C. Need for rulemaking

ADEQ staff amends the state hazardous waste rules annually. This is necessary for ADEQ to maintain authority to manage
the federal hazardous waste program in Lieu of the EPA administering the program in Arizona. Amending the hazardous
waste rules allows ADEQ to continue to receive re-authorization and program funds from the EPA. This alse enables ADEQ
to remain in compliance with A.R.S. § 49-922, which means, among other things, to adopt rules that provide for a program
equivalent to and consistent with the federal hazardous waste regulations. ADEQ staff has opted to do this by incorporating
federal regulations by reference. The 1996-97 amendments consist entirely of federal changes with 1 state-initiated change
that is merely for clarification and conformity.

D. General summary of federal changes

1. The capacity variance for K088 wastes (delaying the intposition of treatment standards for spend aluminum potliners) is
not expected to impact AZ industry. According to County Business Patterns 1995 (Arizona), the state has no industries
that are involved in the primary production of aluminum (SIC code 3334).

2. The military munitions regulation addresses 4 issues: (1) identification of munitions as waste, (2} transportation of muni-

tions identified as wastes, (3) emergency response actions, and (4) storage standards for waste munitions. The major
impact of this rule is on federal agencies. This is because the primary focus is military munitions. However, these
changes are expected to reduce the paperwork burden for hazardous waste generators (both military and non-military),
These entities could include not only military bases, but universities and industrial parks that may be divided by public
or private rights-of-ways.
The EPA estimated, over the next 10 years, that these changes would not only generate an annual cost of $100,000 to the
Department of Defense and an annual cost of $200,000 to state, local and tribal governments, but cost-saving benefits of
$1,200,000 - $2,200,000 as a result of costs avoided (see 62 FR 6649). This represents benefits exceeding costs by a
range somewhere between 4:1 and 7:1. On a preliminary assessment, ADEQ likewise expects similar benefits to accrue
to its regulated entities. This cost-saving benefit is a direct result of avoided costs for new permits, contingency plans,
manifests, and retrofitted storage units.

3. The Land Disposal Restrictions (LDR)--Phase IV: Treatment Standards for Wood Preserving Wastes. This rule makes
several changes which finalize, revise, or clarify federal requirements. Becauss of the variety of changes, the impact to
regulated entities will vary. However, ADEQ expects these changes to generate cost-saving benefits. Specifically, bene-
fits to Arizona industries are expected to accrue from 2 significant reduction in the reporting and recordkeeping burden
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in LDR regulations. Previously, LDR regulations required hazardous waste handlers to include notifications with each
shipment of waste sent to treaters or disposers. Now, only a single notification is required for all shipments of restricted
hazardous wastes, unless a change occurs with the waste, process, or receiving facility. In addition, record retention is
reduced from a peried of 5 years to 3 years (62 FR 26003-04).

Other changes (for example, point of generation at boiler cleanout; polymerization used as an alternative method of
treatment for certain ignitable wastes; certain wastes not being banned from biclogical treatment; and processed circuit
boards being excluded from RCRA reguiation) may be viewed as less regulatory which provide opportunities for
avoided-cost burdens. According to County Business Patterns 1995 (Arizona), the state has 2 wood preserving industries
(51C code 2491) each with an employment-size class of 20-49. The EPA has concluded that the economic impact is
small. The compliance costs of Phase IV LDR regulations nationally on small wood preserving facilities that use inor-
ganic wood preservatives and generate FO35 wastes is estimated at Iess than 1% of their total revenues. Wood preserving
facilities that generate F032 and F035 wastes may incur compliance costs greater than 1% of their total revenues. Prod-
uct substitution to nontoxic or other toxic preservatives that result in less expensive treatment of wastes could result in
lower costs to the facilities that follow this trend (62 FR 26016). Thus, for Arizona industries, ADEQ believes that bene-
fits will outweigh costs.

4. The testing and monitoring activities regulation adds new and revised methods as Update III to the 3rd edition of the
EPA approved test methods manual, “Test Methods for Evaluating Solid Waste, Physical/Chemical Methods.” It also
deletes obsolete methods. The intent is to provide state-of-the-art analytical technologies for waste sampling and analy-
sis for RCRA-eiated activities. The use of these new and revised methods is expected to reduce costs, For example,
new immunoassay methods can be done in the field, thus, replacing expensive gas chromatographic laboratery analysis
{62 FR 32461). Since this change only revises available test methods for complying with existing federal regulations, it
does not 2dd a compliance burden. As a result of these changes, ADEQ anticipates Arizona industry will benefit from
increased flexibility in testing and monitoring solid waste.

5. The final regulation, the carbamate amendment, which invalidates regulations listing certain carbamate wastes as haz-
ardous under RCRA, conforms to the vacated federal hazardous waste listings and regulatory requirements pursuant to a
federal appeals court ruling (98 F.3d 1394, D.C. Cir. [996). Thus, this regulation should be considered less regutatory.

E. Entities impacted

Entities potentially impacted by this rulemaking will vary according to specific rule provisions. The entities also wiil be
affected in varying deprees both within the classes and from 1 class to another. Additionally, this particular rulemaking also
impacts federal agencies and various state, local and tribal governments, Potential entities impacted by this rulemaking
include: generators (several categories), treatment, storage, and disposal (TSD) facilities, transporters, laboratories, ADEQ
(implementing agency), and the public. ADEQ is continuing its research to determine the costs and benefits of this rulemak-
ing. ADEQ encourages anyone with information or data about the impacts of this rulemaking to contact ADEQ staff.

F. Conclusion

Overall, this rulemaking is expected to generate several cost-saving benefits in the form of avoided-cost burdens to Arizona
industry. The economic impacts on small businesses is expected to be minimal. Not only will the business community, and
political subdivisions, benefit, but ADEQ and the general public as well. ADEQ staff anticipates that these changes will con-
tribute to an improved hazardous waste program in Arizona and be no less protective of human health and the environment.
Although numerous changes to federal regulations generate a complexity of impacts, ADEQ staff expects probable benefits to
outweigh probable costs of this rulernaking.

Under the state's hazardous waste program, ADEQ cannot provide simall businesses with an exemption from these regula-
tions, or even establish less stringent standards or reporting or schedules for compliance and reporting. This is because
ADEQ’s program must be “equivalent fo and consistent with” federal hazardous waste regulations, as required by the EPA
and state statute {(sec A.R.S. § 49-922(A)). AR.S. § 41-1035 states in part: “If an agency proposes a new rule or an amend-
ment to an existing rule which may have an impact on small businesses, the agency shall consider each of the methods
described in this section for reducing thee impact of the rule making on small businesses.” Therefore, due to the statutory
requirement that ADEQ’s program be equivalent to and consistent with the federal hazardous waste regulations, ADEQ does
not have the authority to consolidate or simplify the rule's compliance or reporting requirements for small businesses, or
establish performance standards for small businesses to replace design or operational standards in the rule.

9. A description of the changes between the propesed rules. including supplemental notices, and final rules:
There were no changes made 1o the proposed rule.

10. A summary of the principal comments and the agency response to them:
Comment: One commenter noted that the Land Disposal Restrictions Phase IV rule (Federal Register, May 12, 1997; page 25997}
contained a clarification in the preambie stating that for uejlity boiler chemical cleaning wastes (beow), the point of generation is at
the completion of the entire cleaning process, after the aggregation of the initial cleaning rinse with all subsequent rinses. This
clarification, as stated, is limited to the situation in which the entire quantity of the boiler cleanout rinses are contained in a “single
container”. The commenter stated that his company’s counsel had discussed the issue with the General Counsel from the EPA’s
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Office of Solid Waste to determine EPA’s position as to what constitutes a “single container” (that is, can several tanks connected
by piping manifold qualify as a “single container system”?). According to the commenter, EPA’s position is that inter-connected
tanks, as described above and used to collect beow, constitute 2 “single container system” for purposes of the point of generation
determination, and that additional written clarification to this effect will be forthcoming, Subsequently, the commenter has

requested ADEQ to incorporate this verbal clarification by EPA into this rule.

ADEQ’s Response: ADEQ confirmed the commenter’s statements with the EPA General Counsel on January 16, 1998, but the
Genera! Counsel did not know when the written ¢larification would be forthcoming. Based on the May 12, 1997 Federal I’{egister
p. 25997, and the information received from EPA’s General Counsel on the forthcoming clarification, ADEQ issued the com:
menter a letter stating that ADEQ will allow the commenter to store and manage the beew, ADEQ prefers to wait until the addi-
tonal written clarification is issued by EPA before deciding whether any changes to the rule are required. Since the commenter can
proceed as requested, ADEQ believes there is no need to immediately incorporate this clarification into a rule; the commenter will
not suffer any adverse economic impact without an immediate amendment to the rule. There are only 3 otht:.r electric utilities in
Arizona that potentially can be affected. Typically, boiler cleanout occurs only every 3 to 5 years and should a similar situation

arise, ADEQ can issue the same Ietter authorizing the effected party to proceed per EPA’s clarification as discugsed above.

1i. Anv other matters prescribed by statute that are applicable to the specific agency or 0 any specific rule or class of rules:

Not applicable.
12. Incorporations by reference and their location in the rules:
Federal Citation State Citation
40 CFR 260 R18-8-260
40 CFR 261 R18-8-261
40 CFR 262 R18-8-262
40 CFR 263 R18-8-263
40 CFR 264 R18-8-264
40 CFR 265 R18-8-265
40 CFR 266 R18-8-266
40 CFR 268 R18-8-268
40 CFR 270 R18-8-270
40 CFR 124 R18-8-271
40 CFR 273 R18-8-273
13. Was the rule previously adopted as an emergency rule?
No.

14. The full text of the rules follow:

TITLE 18. ENVIRONMENTAL QUALITY
CHAPTER 8. DEPARTMENT OF ENVIRONMENTAL QUALITY

WASTE MANAGEMENT
ARTICLE 2. HAZARDOUS WASTES ’ ous Wastes and Specific Hazardous Waste Manage-
Section ment Facilities
RI8-8-260, Hazardous Waste Management System: General 2;202'323 IliﬁndHDlSposal Restrictions
RI8-8-261, Identification and Listing of Hazardous Waste ey ¢ Flazardous Waste Permit Program
R18-8-262.  Standards Applicable to Generators of Hazardous R18-8-271.  Procedures for Permit Administration
Waste R18-8-273.  Standards for Universa} Waste Management
R18.8-263.  Standards Applicable to Transporters of Hazardous ARTICLE 2. HAZARDOUS WASTES
Waste
R18-8-264.  Standards for Owners and Operators of Hazardous ~ R18-8-260.  Hazardous Waste Management System: General
Waste Treatment, Storage, and Disposal Facilities A. Federal and state statutes and regulations cited in these rules
R18-8-265. Interim Status Standards for Owners and Operators are those adopted as of July 1, 39961997, unless otherwise
of Hazardous Waste Treatment, Storage, and Dis- noted. 40 CFR 124, 260 throuéh 266, 268, 270 and 273 or
posal Facilities parts thereof, are adopted by reference when so noted. Federal
R18-8-266.  Standards for the Management of Specific Hazard- statutes and regulations that are cited within 40 CFR. 124 and
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260 through 270 that are not adopted by reference may be used ¢. No Change
as guidance in interpreting federal regulatory language. d.  No Change
B. NoChange ) ‘ ¢, No Change
C. All of 40 CFR 260 and the accompanying appendix, as f.  No Change
amended as of July 1, 18961997, (and no future editions), with g.  No Change
the exception of §§ 260.1(b)(4) through (6), 260.20(a), 260.21, h. No Change
260.22, 260.30, 260.31, 260.32, and 260.33, are incorporated i.  No Change
by reference and modified by the following subsections of 13. Ne Change
R18-8-260 and are on file with the Department of Environ- 14. No Change
mental Quality (DEQ) and the Office of the Secretary of State. 15. No Change
D. No Change 16. No Change
1.  NoChange 17. Neo Change
2. No Change 18. No Change
a.  No Change 19. No Change
i. No Change 20. No Change
il. NoChange 21. No Change
b. No Change 22. No Change
i.  NoChange a. No Change
il. No Change b.  No Change
ili. NoChange 23. No Change
iv. No Change 24. No Change
¢. NoChange 25. No Change
i NeChange 26. No Change
iil. MNo Change 27. No Change
ili, No Change 28. No Change
d.  No Change 29, No Change
i.  NoChange 30. No Change
ii. ~NoChange 31. No Change
i, No Change 32. No Change
e.  NoChange . No Change
i.  No Change 1. No Change
{1} No Change 2. No Change
(2) No Change 3. NoChange
ii. NoChange a.  No Change
(1) NoChange b. No Change
(2) No Change 4. No Change
iii. No Change 5. No Change
(1} Ne Change 6.  No Change
(2} No Change a.  No Change
(3) No Change b.  No Change
{4) No Change 7. No Change
£ NoChange G. No Change
i NoChange H. No Change
il.  NoChange L  NoChange
iil. No Change J.  NoChange
iv. No Change K. No Change
v. No Change L. No Change
E. No Change M. No Change
1. No Change 1. NoChange
2. No Change 2. No Change
i' x‘) gﬁ‘mge 3. No Change
: o Change
3 No Change R18-8-261. Identification and Listing of Hazardous Waste
6. No Change A. All of 40 CFR 261 and accompenying appendices, as amended
7.  No Change as of July 1, 39961997 (and no future editions), with the
8. No Change exception of § 261.5(3), are incorporated by reference and
9. No Change modified by the following subsections of R18-8-261 and are
10. No Change on ﬁke thh the I)EQ and the Office of tha Secretary of State
il. No Change
12. No Change
a.  No Change
b, No Change
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No Change

No Change

No Change

No Change

No change

No Change

No Change

§ 261.6, entitled “Requirements for recyclable materials”,
paragraphs (a)(1} through (a)(3) are amended as follows:
(a)(1}  Hazardous wastes that are recycled are subject to the

requirements for generatoss, transporters, and storage

facilities of paragraphs (b) and (¢) of this section, except

for the materials listed in paragraphs (a)(2) and (2)(3) of
this section. Hazardous wastes that are recycled [shall] be
known as “recyclable materials.”

The following recyclable materials are not subject to
the requirements of this section but are regulated under
[40 CFR 266, subparts C, F, G, and H (as incorporated by
R18-8-266)] and all applicable provisions in parts 270
and 124 of this Chapter [{as incorporated by R18-8-270
and R18-8-271)]:

(i) Recyclable materials used in 2 manner constituting
disposal (subpart C);

(i) Hazardous wastes bumed for energy recovery in
boilers and industrial furnaces that are not regulated
under [40 CFR 264 or 265, subpart O (as incorpo-
rated by R18-8-264 and R18-8-265)] {subpart H);

{iii) Recyclable materials from which precious metals
are reclaimed (subpart F);

(iv) Spent lead-acid batteries that are being reclaimed
(subpart G).

(3) The following recyclable materials are not subject to reg-

ulation under [40 CFR 262 through 266, 268, 270, or 124
(as incorporated by R18-8-262 through R18-8-266, R18-
8-268, R18-8-270, and R18-8-271)] and are not subject to
the notification requirements of section 3010 of RCRA:
(i) Industrial ethy! alcohol that is reclaimed except that,
unless provided otherwise in an international agree-

ment as specified in § 262.58:

(A) A person initiating a shipment for reclamation
in a foreign country, and any intermediary
arranging for the shipment, {shall} comply with
the reguirements applicable to a primary
exporter in §§ 262.53, 262.56 (a)(1)-(4), {6),
and (b}, and 262.57, export such materials only
upon consent of the receiving country and in
conformance with the EPA Acknowledgment
of Consent as defined in subpart E of part 262,
and provide a copy of the EPA Acknowledg-
ment of Consent to the shipment o the trans-
porter transporting the shipment for export;

(B) Transporters transporting & shipment for export
may not accept a shipment if [the transporter]
knows the shipment does not conform to the
EPA Acknowledgment of Consent, [shall]
ensure that a copy of the EPA Acknowledg-
ment of Consent accompanies the shipment and
[shali] ensure that {the EPA Acknowledgment
of Consent] is delivered to the [subsequent
transporter or] facility designated by the person
initiating the shipment.

(i) Scrap metal; that is not excluded under §
261.4(a)(13);

(iiiy Fuels produced from the refining of oil-bearing haz-
ardous wastes along with normal process streams at
a petroleum refining facility if such wastes result
from normal petroleum refining, production, and
transportation practices (this exemption does not
apply to fuels produced from oil recovered from oil-
bearing hazardous waste, where such recovered oil
is already excluded under § 261.4(a)(12) (as incor-
porated by R18-8-261);

(iv){A)} Hazardous waste fuel produced from oil-bear-
ing hazardous wastes from petroleum refining, pro-
duction, or transportation practices, or produced
from oil reclaimed from such hazardous wastes,
where such hazardous wastes are reintroduced into a
process that does not use distiliation or does not pro-
duce products from crude oil so long as the resulting
fuel meets the used oil specification under [A.R.S. §
49-801(A)5)] and so long as no other hazardous
wastes are used to produce the hazardous waste fuel;

{B) Hazardous waste fuel produced from oil-
bearing hazardous waste from petrofeum refin-
ingl,] production, and transportation practices,
where such hazardous wastes are reintroduced
into a refining process after a point at which
contaminants are removed, so long as the fuel
meets the used oil fuel specification under
[AR.S. § 49-801(AXS5)]; and

(C)  Oil reclaimed from oil-bearing hazardous
wastes from petroleum refining, production,
and transpottation practices, which reclaimed
oil is burned as a fuel without reintroduction to
a refining process, so long as the reclaimed oil
meets the used oil fuel specification under
[ARS. § 49-801(A)(5)]; and

{v) Petroleum coke produced from petroleum refinery
hazardous wastes containing oil by the same person
who generated the waste, unless the resulting coke
product exceeds | or more of the characteristics of
hazardous waste in past 261, subpart C [{as incorpo-

_ rated by R18-8-261)].

J. No Change
K. §.2619 entitled “Requirements for Universal Waste” is
amended by adding paragraph (d):
{) MercurycontainingwastelampsasdescribedinR18-8-273.
KL No Change.
=M, No Change.

R18-8-262. Standards Applicable te Generators of Hazard-

ous Waste

A. Al of 40 CFR 262 and the accompanying appendix, as
amended as of July 1, 19961997, (and no future editions), are
incorporated by reference and modified by the following sub-
sections of R18-8-262, and are on file with the DEQ and the
Office of the Secretary of State. Inaddition-efl amendmentsto
Part-2620 and ticosir-61- Federnl Regd <5932

B. NoChange
1. No Change
2. No Change a
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3. No Change
€. §.262.10. entitled “Purpose. scope, and applicability”. para-
graph (i) is amended ag follows:
{1} [For the limited time period required to control, mit-
igate, . .or._eliminate the immediate  threat] persons
responding to. an explosives or munitions emergency. in

or an explosive device, as determined by an explosive or

munitions emergency response specialist as defined in 40

CFR 260.10. {The DEQ Emerpency Response Unit shall

he notified as 5001 as possible, using the 24-hour number

(602) 207-2330 or (800) 324-3677, extension 2330.]
E€.B.Ne Change

accordance  with 264 1(e)(&)i or_ (iv), or 1. No Change

265 1Y INDE) or (iv). and 270.1(cY3WIND) or (i) 2. No Change

are not required to comply with the standards of this part. B.E. No Change

{As soon as the immediate yesponse activities are com-  B.F. No Change

pleted, all standards of this part apply. For purposes of  E.G.No Change

this mule, DEQ does not consider emergency response & H.No Change

personnel to be generators. of residuals resulting from .1 No Change

immediate responses. unless they are also the owner of 1. NoChange

the object of an emergency response. The owner of the 2. NoChange

object of an emergency response; the owner of the prop- 1.J. No Change

erty on which the object of an emersency rests or where 3.K. No Change

the emergency response initiates: or the requestor for an ¥.L.No Change

emergency response is responsible for addressing any ¥ M.No Change

residual_contamination that results from an emergency  MN.No Change

respanse. ] N.Q.No Change
€.D.No Change 1. No Change
B.E.No Change 2. No Change
£.F. No Change 3. No Change
¥.G.No Change 4. No Change
G.H.No Change 5. No Change
B.]. No Change

1. No Change 6. No Change
2. No Change R18-8-265. Interim Status Standards for Owners and Opera-

£J. Ne Change tors of Hazardous Waste Treatment, Storage, and Disposal
J.K. No Change Facilities
¥K.L.No Change A. Allof 40 CFR 2635 and accompanying appendices, as amended
L.M.No Change as of July 1, 19961997 (and no future editions), with the
R18-8-263, Standards Applicable to Transporters of Hazard- exception of §§ 265.1(c)(2), 263.1(c)(4), 263.149, 265.130,

and 265.430, are incorporated by reference and modified by
the following subsections of R18-8-265, and are on file with
the DEQ and the Office of the Secretary of State. In-addition;

ous Waste

A. Al of 4G CFR 263, as amended as of July 1, 15961997, (and
no future editions), is incorporated by reference a {and modi-
fied by the following subsections of R18-8-263, and on file

3

53 v 8eP =. v

with the DEQ and the Office of the Secretary of State. ofaronsce-ad-on-Hle-with-the and 4 ] ecratar,
B. No Change
C. No Change B,
]E)- %o g}éange C.' § 265.1. entitled “Purpose, scope, and applicability”, para-
- Yo Lhange graph ()1 1Y)} is amended as follows:
R18-8-264. Standards for Owners and Operators of Hazard- (D) Animmediate threat 1o human health, public safety. prop-

erty. or the environment. from the known or suspected

presence of military munitions. other explosive material,
or an explosive device, as determined by an explosive or
munitions gmergency response specialist as defined in 40
CFR 260.10. [The DEQ Emerzency Response Unit shall
be notified as soon as possible, using the 24-hour number

(602} 207-2330 or (800} 324-3677, extension 2330.]
€.D.No Change

ous Waste Treatment, Storage, and Disposal Facilities
A.  All of 40 CFR 264 and accompanying appendices, s amended
as of July 1, 19961997, (and no future editions), with the
exception of §§ 264.1(d) and (f), 264.149 - 264.150, and
264.301(1), are incorporated by reference, and modified by the
following subsections of R18-8-264, and are on file with the
DEQ and the Office of the Secretary of State. In-addition—ah

H
By o

1. No Change

& 2. No Change
State: B.E.No Change
B. No Change B.E. No Change
C. 2641, entitled “Purpose, scops, and. applicability”. para- E.G.No Change
graph (g} )HEND) is amended as follows: &.HNo Change
(B} An immediate threat to human health, public safety, prop- H.I No Change
erty, or the environment, from the known or suspected £J. No Change

presence of military munitions. other explosive material, *K. No Change a
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1. No Change

2. No Change

3. No Change
¥K.L.No Change
L.M.No Change

R18-8-266. Standards for the Management of Specific Haz-

ardous Wastes and Specific Hazardous Waste Management

Facilities

A. All of 40 CFR 266 and accompanying appendices as amended
as of July 1, $9961997 (and no future editions), are incorpo-
rated by reference and are on file with the DEQ and the Office

of the Secretary of State.
B. No Change
R18-8-268. Land Disposal Restrictions

All of 40 CFR 268 and accompanying appendices, as amended as
of July 1, 49961997 (and no fiture editions), with the exception of
Part 268683, Subpart B, are incorporated by reference and are on

file with the DEQ and the Office of the Secretary of State. Jraddi-

ae 3

t]

R18-8-270. The Hazardous Waste Permit Program

A. All of 40 CFR 270, as amended as of July 1, 18561997 (and no
future editions), with the exception of §§ 270.1(a),
270.1{c)(1)(1), 270.3, 270.10(g)(1){d), 270.60(a) and (b}, and
270.64, is incorporated by reference and modified by the fol-
lowing subsections of R18-8-270 and is on file with the DEQ
and the Office of the Secretary of State. In-addition-ell-amend-

ﬂ&e&t&%—?ﬁ—%&ﬁd—ﬁs—aﬁp&ﬁé&%—%&éﬁﬂ—?&gﬂ%ﬁ

b.  NoChange

§ 270.1, entitled “Purpose and scope of these regulations”,

paragraph (eX3)(XD) is amended as follows:

(D} Animmediate threat to human health, public safety. prop-
erty, or the environment, from the known or suspected
presence of military munitions, other explosive material,
or an explosive device, as determined by an explosive or

munitions emergency response specialist as defined in 40
CFR 260.10. {The DEQ Emergency Response Unit shall

be notified as soon as possible, using the 24-hour number
(6023 207-2330 or (800) 324-5677, extension 2330.]
&.D.No Change
B.E, No Change
E.E. No Change
£.G.No Change
&.H.No Change
1.  No Change
a.  No Change
b. No Change
¢.  NoChange
d.  No Change
2, No Change

9]
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3.  MNo Change
a.  No Change
b.  No Change
c. NoChange
4. No Change
3. No Change
6. No Change
2. No Change
b.  No Change
7. No Change
a. No Change
b, No Change
c¢. No Change
d.  No Change
e. No Change
f. No Change
g. NoChange
h.  No Change
i NoChange
. NoChange
8. No Change
8.  No Change
B.I No Change
11, No Change
3.K. No Change
¥e.L.No Change
E.M.No Change
M.N.No Change
N.Q.No Change
Q.P.No Change
2.Q.No Change
Q.R.No Change
R18-8-271.  Procedures for Permit Administration

A. All of 40 CFR 124 and the accompanying appendix as
amended as of July 1, 39961997, (and no future editions),
relating to HWM facilities, with the exception of §§ 124.1(b)
through (2), 124.2, 124.4, 124.16, 12420 and 12421, are
incorporated by reference and modified by the following sub-
sections of R18-8-271 and are on file with the DEQ and the
Office of the Secretary of State,

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change

No Change N
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R18-8-273.  Standards for Universal Waste Management 2.  NoChange
A. Aliof 40 CFR 273, as amended as of July 1, 19961997 (and no a.  No Change
future editions), is incorporated by reference and modified by b. No Change
the following subsections of R18-8-273 and are on file with D. No Change
the DEQ and the Office of the Secretary of State. E. No Change
B. No Change F. NoChange
C. No Change G. No Change
1. No Change H. NoChange
a. No Change I. NoChange
b.  No Change 3. No Change
NOTICE OF FINAL RULEMAKING
TITLE 18. ENVIRONMENTAL QUALITY
CHAPTER 15, WATER INFRASTRUCTURE FINANCE AUTHORITY OF ARIZONA
PREAMBLE
1.  Sections Affected Rulemaking Action
R18-15-101 Amend
R18-15-107 Amend
R18-15-108 Amend
R18-15-110 Renumber
R18-13-110 New Section
R18-15-111 Renumber
R18-15-111 Amend
R18-15-112 Renumber
R18-15-113 Renumber
R18-15-204 Amend
R18-15-206 Amend
R18-15-207 Amend
R18-15-304 Amend
R18-15-303 Amend
R18-15-306 Amend
R18-15-307 Amend
R18-15-403 Amend

2. The specific authority for the rulemaking, including both the authorizing statutes (general) and the statutes the rules are
implementing (specific):
Authorizing and Implementing statutes: AR.S. §§ 49-373(B)(7), 49-374, 49.374.01, 49-376

3. The effective date for the rules;

June 4, 1998 ‘

4. A list of all previous nofices appearing in the Register addressing the final rule:
Notice of Docket Opening

3 AAR3119 November 7, 1997
Notice of Proposed Rule
3 A.AR. 3543 December 19, 1997
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The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Primary Name:  Lynn A. Keeling on behalf of the Board of Directors of the Water Infrastructure Finance Authority of Arizona

Address: Arizona Department of Environmental Quality
3033 North Central Avenue
Phoenix, AZ 85012

Telephone: {602) 207-2223; (800) 234-5677, Ext. 2223 (AZ only)
Fax: (602) 207-2251
TTD: (602) 2G7-4829
Secondary Name: Greg Swartz
Address: Water Infrastructure Finance Authority
3033 North Central Avenue
Phoenix, AZ 85012
Telephone: (602) 207-4707; (800) 234-5677, Ext. 4707 (AZ only)
Fax: (602) 207-4888
TTD: (602) 207-4829

An explanation of the rule, including the agency's reasons for initiating the rule:

During the 43rd Legislative Session, House Bill 2304, Chapter 130, Laws 1997 was passed. The governor signed this bill into law
on Aprit 22, 1897. The law became effective April 22, 1997 due to an emergency enactment. This legislation renamed the Waste-
water Management Authority of Arizona to the Water Infrastructure Finance Authority of Arizona (WIFA). Prior to this legisla-
tion, WMA operated as a financing organization for wastewater freatment systems and nonpoint source projects. The new
Authority now finances public drinking water facilities as well as wastewater facilities.

A rulemaking was completed in September of 1997, creating a new Chapter 135 in Title 18 of the Arizona Administrative Code.
This chapter contains the same criteria for the clean water revolving fund as was previously found in the WMA. fund priority
classes (Title 18, Chapter 10, Wastewater Management Authority of Arizona) and added the funding priority classes for drinking
water facilities (as defined in R18-15-101).

For FY 1998, WIFA created an intended use plan and project priority list for the clean water revolving fund and the drinking water
revolving fund. Applications for funding were mailed out in the 2nd quarter of 1997 to ail known wastewater treatment facilities,
potential non-point source projects, and drinking water facilities. On September 10, 1997, a draft Intended Use Plan was mailed to
Arizona cities, towns, Indian tribes, sanitation districts, drinking water facilities, ard interested parties for their review and com-
ment, This draft included the anticipated fundable range from the FY 1998 Project Priority List. The draft priority list was prepared
based upon specific requests received from Arizona communiiies.

The classing, scoring, and ranking for the drinking water revolving fund priority list resulted in approximately 94 facilities having
the same class, with many having the same score. WIFA believes this clustering was a result of too general z ranking of facilities,
WIFA decided that the clustering indicated a need for the rule to be amended so that the classification and scoring of facilities
would create a clearer distinction among facilities.

WIFA discussed the clustering problem with ADEQ and others who participated in preparing the draft intended use plan. As a
result of the discussions the following amendments were proposed. The classes provide 2 general category for need. Class A facil-
ities are most likely to pose an immediate threat to human health and the environment because of the documented presence of con-
tinuous or intermittent violations of the nationa primary drinking water standards involving acutely toxic contaminants, Class A
facilities also include multi-year funded facilities. Muiti-year funded projects must have been funded at least 20%. Class B facili-
ties have a documented violation of the national primary drinking water standards involving non-acutely toxic contaminants, and
some corrective action or mitigation measure must have been initiated. Class C facilities need to upgrade or rehabilitate existing
delivery capability or existing facility design as a result of a documented violation of the physical plan. Class D facilities need to
upgrade or rehabilitate existing delivery capability or existing facility design, but the upgrade or rehabilitation is not required as a
result of a documented violation of the physical plant. Class E facilities have a goal to consolidate or regionalize service of previ-
ousty separated drinking water facilities. Class F facilities are projects without any other designation.

Within the drinking water revolving fund, Class A for continuing projects now has a qualifier to ensure that high priority multi-
year projects are the only projects that may automatically qualify for Class A on subsequent funding vears. For a project to auto-
matically qualify as a Class A project, WIFA now requires a multi-year project to have been classified as either Class A, Bor C in
the prior year (rather than any ¢lass). The project must have received at ieast 20 points within the class, based upon the prior year’s
need. This is to avoid the potential situation of 2 multi-year funding commitment automaticaily qualifying for CEass A in subse-
quent years, irrespective of need or classification.
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“1ass C contained more than 50% of the projects in the draft project priority list for the 1997 drinking water revolving fund. WIFA
found that Class C's designation of “condition of facility™ was too general and did not sufficiently distinguish between problems
that were documented by ADEQ and those that were known, but had not risen to the level of ADEQ’s attention. Within the drink-
ing water revolving fund, Class C was reduced to include oniy drinking water facilities that have documented violations in the
“water system physical plant. WIFA believes that if a violation has been documented by ADEQ, it is more likely that the violation
imore severe than 2 non-documented violation of the water system physical plant. This may not be true in all cases, but WIFA
sried to develop some criteria to distinguish the need for funding among drinking water facilities.

Within the drinking water revolving fuad, Class D was amended to include what used to be part of Class C, that is, projects that
habilitate existing delivery capability or existing facility design or upgrades that are not a result of documented violations of the
‘physical plant. This Is intended to distinguish facilities that are out of compliance and presumptively a bealth problem from others
hat are not presumptively a health problem. WIFA understands that regardless of documented violations, there may still be a
health problem in both cases. However, if there is a health problem that is documnentable, it is anticipated that the facility should be
“in either Class A or Class B. Therefore, the separation within what vsed to be Class C into Classes C and D is believed to better
4nk the need rather than a general class called condition of the facility.

The previous drinking water revolving fund Class D was for consolidation or regionalization of services. The prior Class D is now
designated as Class E due to the separation of Class C into Classes C and D. As aresult, the previously designated Class E is now
Class F. No other new classes have been added.

o further distinguish the ranking criteria for drinking water facilities within 2 class, the single criteria of the “condition of the
“facilities and sources” has been replaced with the following 4 criteria:

1.  Acquiring, Rehabilitating or Developing Sources (ARD)

2. Treatment Upgrade or Treatment Expansion (TUE)

3. Distribution System (DS}

. 4. Storage Facility (SF)

Réther than assigning a total of 125 points to condition of facility, elements of the condition of the facility are as follows:
50 points are now assigned to ARD

30 points to TUE, DS, and SF.

Therefore, it is possible a maximum of 140 may be awarded, however review of many systems shows a tendency for systems to
“need 1 or 2 elements upgraded or repaired rather than all possible elements for example, water source, distribution system, and
- storage. The Acquiring, Rehabilitating or Developing Sources is believed to have a greater need for funding rather than either the
treatment upgrade or treatiment expansion, the distribution, or the storage facility. WIFA believes that absent a good water source,
-a facility is highly unlikely to be providing any water let alone quality water,

: The drinking water revolving fund point assignment for Acquiring, Rehabilitating or Develeping Sources (ARD) is split into 2 pri-
mary categories:

1. Upio 20 points for a new source capacity. if the new source is a renewable source the full 20 points are assigned. Only
10 points are awarded for a non-renewable source. This is intended to provide an incentive for facilities to seek out
renewable sources.

2. In addition to the points awarded for the type of the new source, if the drinking water facility is under served by its cur-
rent source, 30 points may be awarded for correcting contaminated or depleted water. It may be corrected by acquiring,
rehabilitating or developing a new source. Expansion of the service area because of contaminated or insufficient water is
assigned 15 points, as this may be the only solution. A new source for future growth is assigned 0 points to show no
credit for future growth.

. The primary change from the previous point assignments is that the condition of the facility is not used to determine the points. It
is believed condition of the facility is better described by the type of change employed to correct the probiem (contaminated or
. depleted water source), especially because the condition of many facilities is poor. The point assignment for the new source capac-
1ty remains the same, however it is | of 2 solutions that may be applied to a problem. A facility may obtain a new renewable water
“'source while also rehabilitating a water source to serve a current service area. This section no longer focuses on the upgrade or
: rehabilitation capacity or a component of the system on a general Jevel. The new point assignment identifies developing new
- Sources and what service the new source will meet (current, expanded, or future growth).

'_'_Treatment upgrade and freatment expansion for drinking water facilities replaces the general criterion of upgrading or rehabilitat-
Ing existing, required disinfection equipment. This criterion breaks down the points into 1 of 2 methods, that is, upgrade surface
Wwater or upgrade ground water. Each type of upgrade may be assigned 30 points maximum and 10 points minimum, therefore no
priority is given to treatment of the type of water. There can be 30 points assigned for treatment of surface water micro-organisms,
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or 30 points assigned for treatment of ground water with chlorination, or 20 points assigned for treatment of chemical constituents
that are harmful if people are exposed to them, or 10 poinis assigned for treatment of chemical constituents that are not harmful if
people are exposed to them.

The drinking water revoiving fund Distribution System is amended to have 30 points assigned. This was an element of the condi-
tion of facilities and sources, but it is now listed as a separate priority class to distinguish the need of a distribution system versus a
new source or treatment. There are 4 possible solutions s distribution system may employ as shown below:

1. Rehabilitation, replacement or repair of existing lines with either inadequate line size or inadequate pressure. (Inade-
gquate line size or pressure poses the most problems to e system that will affect the public’s health).

2. Rehabilitation, replacement or repair of existing lines. (This type will include other problems such as corroded pipes or
water loss from poor connections).

3. Installation of new lines. (This is presumed to cure a need for water that cannot be presently met).
4. Rehabilitation, replacement or repair of a hydropneumatic tank.
The rule then assigns points ranging from 5 points to 30 points, for the method used to achieve the solutions listed above.

The drinking water revolving fund Storage Facility is amended to have 30 points assigned. WIFA allows 30 points for no storage,
25 points for storage which needs rehabilitation to cure inadequate storage or inadequate pressure, or 23 points for expansion of
storage. Rehabilitating or expanding storage may be assigned 0 points for servicing future growth (the lowest priority), to 10 points
for current growth, 135 or 20 points for servicing an expanded arez, 20 or 25 points for servicing an existing area, and 25 points for
inadequate design of the storage facility (not applicable to the expanded storage). :

T'o easure that there are no more tie scores, WIFA added section K to the priority list ranking criteria for drinking water facilities.
This section states that tied scores shall be ranked by placing the lowest cost effectiveness ratio project above all other tied projects
in the class. The cost effectiveness ratio means the project dollars per benefiting connection. Although this may appear to favor
farge facilities, it is merely 2 tie breaker. WIFA believes that other criteria, such as needing a new source of water, or an acutely
toxic contaminate will rank smaller water systems before large water systems. Therefore, the tie breaker is not expected to skew
the project priority list to be top heavy with large systems, it only means that given 2 facilities with the exact score within a class,
the larger system may precede the smaller system.

WIFA found that the project construction did not need to be linked to ADE(QY’s on-site inspections. Therefore the project construc-
tion section has been amended to state that the construction finding will be withheld until ADEQ issues an approval to construct to
the applicant. This is a more responsible distribution of funding. This change was also applied to the clean water revolving fund
and all other financial assistance.

WIFA must ensure all drinking water funds are used by projects within a year of creation of the project priority list. The drinking

water funding reverts back 10 the federal general fund if the state does not use the money within that period of time. To ensure that

WIFA does not lose any funding, as we don’t receive enough to meet the needs of the state at this time, the rule has 2 standard for

bypassing projects that are in the fundable range, but are not ready to be funded in the current fiscal year. The Board is directed to-

bypass a project within a fiscal year and offer funding to the next highest ranking project on the project priority lst if cither one of
the following occurs:

1. The Board determines that substantial progress has not been made on a project toward being ready to proceed within §
months of notification from WIFA that the project is within the fundable range of projects for that fiscal year; or

2. The Board determines that the project will not be ready to proceed within the current fiscal year.

WIFA found with the 1st project priority list, that the 3rd ranked project, which was a Class A project, could not be ready in the ist
year. WIFA needs to show the funds are being used to prevent loss of funding. Therefore, the rule describes the standard for deter-
mining when a project is bypassed. In the case of the project that was number 3 out of 168 projects, the project will remain a Class
A, and as soon as the facility is ready to proceed, the Board will be able to fund the project. In other words, the bypassing of this
project probably will not prevent it from being funded in a subsequent year. The only possible project that might miss being
funded is a class D project that made the fundable range as a result of higher ranking projects, but then was not ready to proceed
that year.

A new section was added for Bid Document Review. This section is R18-15-110, and it affects both the Drinking Water Revolving
Fund and the Clean Water Revolving Fund, WIFA discovered some projects were being awarded to confractors without require-
ments for compliance with state and federal law. WIFA does not want to be penalized or lose funding as result of this, therefore the
requirement of compliance is expressly stated. WIFA is now required to review all bid documents to ensure compliance with fed-
eral and state law prior to their release to prospective bidders. ! :

Disbursements and Repayments, R18-15-111 was modified to clarify the procedure for repayments. Disbursements are to have
been pre-approved by WIFA, therefore, repayment will automatically occur if the repayment amount is within 10% of the
approved disbursement. A facility may amend the disbursement at any time, therefore this will not penalize changes that have been
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approved. This change to the rule is intended to ensure clarity among borrowers about qualified reimbursements.

Subsections were added to the Disbursement and repayment section to expressly state all required forms to be submitted. The
forms include the MBE, WBE, SBRA reporting. All invoices, canceled checks and proof of payment are required for disburse-
ment. o conform to standard construction disbursement procedures, WIFA now requires that the last substantial reimbursement
be processed only after all permits are in place. The Jast substantial reimbursement is defined as 10% of a contract less than
$1,000,000, 5% for a contract that is greater than $1,000,000 but less than $5,000,000, and 2% for a contract that exceeds
$5,000,000.

Definitions were added for clarity, and some grammatical changes were also made.

7. A showing of good cause whv the rule is necessary fo promote a statewide interest if the rule will diminish a previous grant of
authority of a political subdivision of this state:
Not Applicable.

8. A summary of the economic, small business. and consumer impact:
A. Identification of this rulemaking

TITLE 18. ENVIRONMENTAL QUALITY
CHAPTER 15. WATER INFRASTRUCTURE FINANCE AUTHORITY OF ARIZONA
ARTICLE 1. MANAGEMENT
ARTICLE 2. CLEAN WATER REVOLVING FUND
ARTICLE 3. DRINKING WATER REVOLVING FUND
ARTICLE 4. OTHER FINANCIAL ASSISTANCE
B. Introduction

The primary purpose of these rules are to amend the scoring for the drinking water revolving fund to minimize clustering
of many facilities within 1 class, to clarify standard procedures in the funding process, and 1o establish a method to break
a tie score. Article 1 addresses the management by WIFA, and general funding procedures that apply to both the Clean
‘Water Revolving Fund (for wastewater treatment facilities) and the Drinking Water Revolving Fund (for drinking water
facilities), Article 2, the Clean Water Revolving Fund. The process for qualifying and receiving low-interest loans from
WIFA for a drinking water facility is contained in Article 3, the Drinking Water Revolving Fund. Article 4 explains the
process for other financial assistance authorized by Arizona Revised Statutes (A.R.S.) 49-379, “Water Quality Bonds as
Legal Investments.”

WIFA is a public financing agency. it does not reguiate any consumer or business. Its sole purpose is to provide low-
interest loans to wastewater treatment facilities, nonpoint source projects, and drinking water facilities for solving prob-
lems that impact the environment and human health. Congress has authorized grant money to be used as collateral for
the low-interest loans, thereby creating a state revolving fund. There are 2 funds, The clean water fund is for wastewater
treatment facilities and nonpoint source projects, and the drinking water fund is for the drinking water facilities.
Although the beneficiaries are different for each fund, the concept of the program remains the same, that is, a priority list
is also created based upon the problem (the more immediate impact on humnan health, the greater the problem), the prior-
ity list is used to create an intended use plan which is published and epen to public comment. After comments and cor-
rections are received, the intended use plan is amended to reflect new information. WIFA will then begin to obligate
funds to the entities which are ready to proceed. '

WIFA is a seif-supporting agency. [t must pay for the administrative costs either by leveraging loans, or in the case of
the drinking water fund, it may use up to 4% of the federal grant money for such costs. Each fund requires a state match
of 20% to receive the maximum amount of federal grant money for loans. The clean water fund has never received a
state match, therefore its 20% has been generated from loan leveraging. However, WIFA has held its administrative
costs 1o 2% of the amount loaned. Int the case of the drinking water fund, the Arizona legislature authorized $3.4 million
for the 20% state match, however, it may not be used for WIFA administrative costs.

WIFA received more than 200 applications from drinking water facilities for its 1st year to rank and classify their need.
Qut of all these facilities, a total funding need of $242 million has been identified. Based upon the timing of the need,
approximately 168 requested funding in fiscal year 1997-1998, with 13 requesting funding in fiscal year 1998-1999, and
1 requesting-funds in fiscal year 2001-2002. The sum of 168, 13, and 1 is less than 200 because some applicants dropped
out. WIFA was pleased to be able to fund at least 1 facility in each county in Arizona. WIFA has the funds to assist
approximately 68 facilities. However, the facility that rated number 3 in need, will not be ready to proceed within the
next year or two, Due to this problem, and the need to put the funds to use within 24 months of their appropriation to
WIFA, this rule now provides criteria for bypassing a project listed: a
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1. The Board determines that substantial progress has not been made on a project toward being ready to proceed
within 8 months of notification from WIFA that the project is within the fundable range of projects for that fiscal
year; or

2. The Board determines that the project wili not be ready to praceed within the current fiscal year.

WIFA has found from experience with wastewater treatment facilities that it often takes 1 to 2 years for a facility to fig-
ure out how to organize, pian the needs, and begin implementation. WIFA will work with the facility, but WIFA under-
stands that it cannot make a facility “hurry” therefore, the bypass procedure was created. WIFA also knows that the
number 3 project will be funded as scon as it is ready to proceed. Therefore, WIFA does not believe that the bypass pro-
cedure will impact funding in 2 negative manner.

The requirements added for Bid Document Review, R18-15-110, do not appear to impose a new cost. The requirement
that WIFA review the bid documents prior to their release to prospective bidders is a proactive step to ensure compliance
with all Arizona statutes and federal requirements for funding the project. The requirements added to R18-15-111, Dis-
bursements and Repayments place a check on the required documentation, and set a standard for deviations from the
approved reimbursement. If the actual reimbursement is within 10% of the previously approved reimbursement, the
reimbursement will be processed provided the following are inciuded:

certification and signature document,
& cost incurred report,
the MBE, WBE, SBRA report,
invoices,
proof of payment.

This procedure should have been included in the ruie, because it is 2 standard reimbursement requirement for any feder-
ally funded project.

Another amendment is found in R18-15-111, The last substantial request for construction funds reimbursement may niot
be paid until all required facility permits are in place. The rule defines the last substantial reimbursement as 10% of the
contract amount on 4 contract less than $1 miltion, 5% for a contract amcunt greater than or equal to $1 million and less
than $5 million, or 2% of the contract amount which is equal to or greater than $5 million. This is not expected to impact
anyone unless the facility has failed to obtain all facility permits, and WIFA should not fund a project that has not
received all required facility permits. It is not good business to be loaning money to 2 facility that has not received all
permits (because it may not be in compliance), and federal funding requires compliance with all state and federal laws,
or some demonstration that the funds will bring the facility into compliance. WIFA does not believe this requirement
will have an impact becanse it wili not prevent a project from being funded, it may cause a delay, but it is an appropriate
delay. Worst case, this may extend the time before the last significant payment is made. Even if the construction is done
to correct a deficiency in the system, all permits should be obtained to ensure the deficiency is properly corrected.

The most significant amendment o this rule is the restructuring of the classes and the assignment of points within the
classes for the drinking water revolving fund. The scoring for the 1st project priority list resulted in almost 172 of the
facilities clustering in Cless C, which was the upgrade or rehabilitate existing delivery capability or existing facility
design. This category alone included 5 types of projects. The projects might be: obtaining a new source of water, upgrad-
ing and rehabilitating the distribution system, upgrading or rehabilitating the storage facility, or treating the water or
upgrading the treatment system for the water. WIFA realized that there are so many facilities that have upgrade or reha-
bilitation problems, that it seemed most fair to make 2 categories of Class C. This was done by splitting it into Classes C
and D. Class C is intended to include upgrading or rehabilitating the existing detivery capability or existing design, but
only as a resuit of a violation in the water system physical plant as documented by an ADEQ field engineer. This will
place systems with documented viclations, such as a consent order, to be classified ahead of systems without a docu-
mented violation. Since there is not enough money to fund all systems, WiFA believes this criteria is the most equitable
way to distinguish need for upgrading or rehabilitating the system. Thus, Class D now containg the systems that need to
be upgraded or rehabilitated, butnotas 2 result of a documented violation,

Within each of the classifications, the broad class of “condition of the facilities and sources™ was broken into acquiring,
rehabilitating or developing sources, treatment upgrade or treatment expansion, upgrading or rehabilitating the distribu-
tion system, and upgrading or rehabilitating the storage facility. WIFA took 125 points previously assigned to condition
of facility and sources, and reassigned 140 points as follows:

50 points maximum for acquiring, rehabilitating or developing sources;
30 points maximum for treatment upgrade or treatment expansion,

30 points maximum for rehabilitating or upgrading the distribution system, a
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30 points maximum for rehabilitating or upgrading the storage facility.

WIFA determined it reasonable to rank the need for a water source higher than a need for treatment/upgrade of a distri-
bution system or storage facility. Absent enough water from the current source, the system can never come into compli-
ance with sufficient water pressure, ability to deliver on an ongoing basis, and it may have some quality issues (filtration
or chemical content). Therefore, the impact from this amendment would be to ensure those systems without sufficient
water receive 50 points. It is probably reasonable to rate the other 3 conditions with the same number of points each
because each relates to an slement of the facility that would impact delivery of water. The cumulative impact of a facility
without storage capability, an inadequate distribution system, and poor treatment could collectively rate it over 1 without
adequate source water. With the prior point assignment, a system could receive up to 20 points for new source from 2
renewable source, whereas the amendment allows 30 points for acquiring, rehabilitating, or developing a new water
source. Within the context of the 140 points, the change does not appear to substantially skew the point assignment. In
fact, if the current priority list is recalculated, it appears that most of Class C, which is proposed to become Classes C
and D, will probably be funded because many highly ranked facilities cannot be ready to proceed in this 1st year. There-
fore, the overall impact of specifying the condition of the facility appears to better clarify the actual ranking, vet it does
not appear to have prevented anyone in this class from being funded this year.

C. Potential Impacts on Regulated Industry

WIFA concluded that this rulemaking will impact the following regulated industries:

(1) Drinking Water Facility (A.R.S. § 49-371): a community water system or a nonprofit noncommunity water sys-
tem as defined in the Safe Drinking Water Act (P.1.. 93-523; 88 STAT. 1660; P.L. 95-190; 91 STAT. 1393; P.L.
104-182; 110 STAT. 1613) that is located in Arizona excluding water systems owned by federal agencies.

(2} Wastewater Treatment Facility (A.R.S. § 49-371): a facility as defined in the clean water act, located in this state
which is designed to hold, cleanse or purify or to prevent the discharge of untreated or inadequately treated sewage
or other poliuted waters for purposes of complying with the Clean Water Act.

{3) Nonpoint Source Project (A.R.S. § 49-371): a project designed to implement a certified water quality manage-
ment plan or the nonpoint source program approved by the United States Environmental Protection Agency pursu-
ant to section 319 of the Clean Water Act.

The impact ta these industries will be in a beneficial manner even though there is a cost. WIFA emphasizes that althongh
a cost is associated with obtaining a low-interest loan, it is a voluntary program to assist facilities that may otherwise
find it very difficult, if not impossible, to obtain funding to come into compliance or correct a problem. Specifically, the
regulated industry obtains the low-interest loan from WIFA based upon a need that impacts human health or the environ-
ment. The more immediate adverse affect on human health (e.g. arsenic in the drinking water), the greater the chance to
receive a low-interest loan to correct the problem. In other words, WIFA loans money to correct problems.

Each regulated industry still needs to correct the problem whether funded by WIFA or a lending institution. Therefore,
although  cost is incurred by each regulated industry, WIFA believes that the low-interest loan offers & less costly solu-
tion to a problem that must be corrected. Thus, the net impact upon the regulated industries represents a cost-savings
benefit.

D, Social Impacts

This rulemaking is not expected to have a quantifiable social cost. This is because compliance by the regulated industry
is not a requirement for the rule, but goal as a result of funding “out of compliance™ facilities. It is not anticipated that the
rufe amendments will add any deadweight-welfare losses (policy changes that make peopie worse off), adjustment costs
for displaced resources, or other business or market costs. Because WIFA does not anticipate any type of reduction in
industry output, deadweight-welfare losses are expected to be zero, that is, because no net losses in consumers” and pro-
ducers’ surplus are anticipated. Finally, this rulemaking will not have an impaet on state revenues,

The social cost to society (mainly Arizona residents) would be principally comprised of real-resource costs incurred by
the regulated community. However, this is not a regulatory rule that adds new standards, it merely clarifies the point
assessment for quantifying the need of a facility for funds. Compliance with the Clean Water Act and Safe Drinking
Water Act is a goal as a result of the funding from WIFA. Other social costs include costs that will be incurred by WIFA
(implementing agency). WIFA will continue to perform its mission, that is, public financing, however, this rule will clar-
ify procedures and classifying need, thereby enabling WIFA to better inform the affected facilities. Rule development
costs should not be included in an EIS because they represent sunk costs onee a rulemaking is effective.

WIFA expects both direct and indirect social benefits to accrue as a result of the cost-saving benefits. For example,
WIFA’s ability to provide iow-interest loans to the regulated entities means that construction or repairs previously not
affordable can now be accomplished. Although this may appear to be new revenue, it is revenue producing activity that
was already required and not completed due to a lack of resources. Although the cost of funding probably will be passed
onto the beneficiaries, the consumers, in the form of a rate increase, this cost should not be considezed a result of this
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rulemaking. However, the consumers will benefit by protection of human health and the environment (which was previ-
ously not achievable), as well as less of a rate increase than if funded by a conventional bank. This has the potential to
improve the protection of human health and the environment which is expected to have a positive social impact.

E. Anticipated Impacts on Employment, Revenues, and Expenditures

This rulemaking is not expected to impact short- or even long-run employment, production, or revenues. This conclusion
applies to both private and public sectors. Because of the nature of this rulemaking, WIFA expects in output, no
increases or decreases in employment, or expenditures. WIFA does not expect any facilities to be funded who might oth-
erwise would not have been funded, nor does WIFA expect any facility that would have been funded to Jose any possible
ability to be funded. The only measurable change from this rule is that a facility that was ranked in Class C, might fall
into Class D if not funded this past year, and if it was a part of 2 multi-year funded project, it will not automatically be
placed in Class A. Secondary economic effects on employment and other factors (e.g., city, town and regional areas,
energy, capital availability, and trade), whether they are likely or not to exist, have not been considered in this KIS,
Finally, WIFA does not expect any administrative burden arising from this rulemaking. Thus, no additional FTEs will
be required as a result of this rulermnaking.

F. General Impact on Small Businesses and Reduction of Impacts

WIFA is authorized to provide low-interest loans only to small businesses that are drinking water facilities. Since this
tule is not regulatory in nature, the only evaluation for the general impact on smalil business is “How can WIFA reduce
any impacts from the rule.” WIFA believes that it already reduces the potential impact on small business by providing to
each facility all the research and preparation of information for obtaining 2 loan. The facility merely fills out a 2-page
document that identifies who they are, what the general perceived need is, and how much money is requested (the
amount of money Is initially optional, because WIFA will help generate that figure). Then WIFA researches the demo-
graphics of the revenue base 10 determine the facility’s ability to repay the loan, and it provides technical assistance to
help design a cost-effective solution. After a solution has been selected and an amount determined, WIFA assists with
any voter authorization, for example, ballot preparation and public notice. Upon receipt of voter zuthorization, the
project is most likely “ready to proceed.” Therefore, WIFA is available throughout the process to assist a facility espe-
cially 2 small business facility that has never taken on this kind of project.

WIFA’s revoiving fund is targeted to help smali businesses and small communities, because those entities tend to have
the smallest user base and as a result have not been able to upgrade or rehabilitate their system. Therefore the general
impact is a greater availability to affordable loans for improving drinking water facilities. Wastewater treatment facilities
are owned and operated by political subdivisions and therefore excluded from this section.

G. Alternative Rulemaking Provisions

WIFA has the ability to reduce impacts on political subdivisions by forgiving the principal on loans from the drinking
water revolving fund. It would be helpful if WIFA could provide forgivable principal to the private sector drinking water
facilities, however the Arizona Constitution does not allow subsidy by government to the private sector. Therefore, for-
givable principal 23 a reduced impact on stnali business is not a lawful alternative.

WIFA has the ability to pass administration costs for the low-interest loans onto the regulated entity. To reduce impacts
to small business, WIFA currently shares the administrative costs especially with small businesses. WIFA could absorb
all administrative costs, however, WIFA is expressly limited 1o 4% of the aggregate of federal capitalization grants
(AR.S. § 49-374(A)4), and the 43rd Legislature disallowed the 1997 appropriation to be used for administering the
fund). Therefore, WIFA may not legally absorb all administrative costs to reduce the impact on small business.

WIFA has designed a 1-page application to specifically assist small businesses. WIFA has also reduced the impact of
providing information for obtaining a ioan specifically to assist smail businesses, thereby creating a fevel playing field
for all applicants. For example, if the city of Phoenix applied for a loan, it would probably have information about the
median household income, statistics on demographics and other information readily available to inform WIFA of their
community. To maintain a level playing field during the application procass, WIFA obtains all statistical information,
demographic information, and any other public information for the applicant, thereby minimizing the effort on small
businesses and small communities,

H. The probable costs and benefits to the political subdivisions directly affected.

The political subdivisions directly affected include wastewater treatment facilities, nonpoint source projects, and drink-
ing water facilities. These facilities are impacted in the same manner as small business in that they can now solve prob-
lems with lower interest loans which means a benefit to their ratepayers. In the case of a political subdivision that may
receive a low-interest loan from the drinking water revolving fund, WIFA may forgive the principal (see the Safe Drink-
ing Water Act). Forgivable principal is done in the form of negative interest. The cost from this decision is a reduction in
the revelving fund, but the benefit is expected to be improved compliance and continued operation and maintenance of
the system. WIFA does not intend to deplete the revolving fund by loaning it out and then forgiving 21l the principal.
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WIFA intends to use this option in the instance that it can benefit the facility long term and without a negative impact an
the fund,

1. The probable cost-benefit to government agencies.

The Arizona Cerporation Commission (ACC) is minimally affected by these rules because the private drinking water
facilities must request a rate increase from the ACC to ensure payment of the loan. However, WIFA believes thistobs a
minimal impact because ACC is trying to streamline the approval process, and political subdivisions must have voter or
petitioner authorization to go into debt, therefore the same type of a process exists for any facility that enters an agree-
ment to borrow and repay low-interest loans with WIFA,

K. Data limitations and methods employed to attempt to obtain data if adequate data were not available.

WIFA knows the universe of drinking water facilities because they must submit information about the facility to ADEQ.
it is estimated that there are 1800 drinking water facilities of which 49 are small businesses. WIFA was able to mail per-
sonal invitations to each known facility for the workshops and the oral proceedings. Due to the attendance of more than
400 people, it is believed that a large number of facilities were reached regarding this rulemaking, Most data were
obtained by inquiry of the people invited to the workshops, therefore a representative sample is believed to have been
used for making decisions regarding this rulemaking. However, no data were provided to WIFA from any regulated
industry regarding additional costs as a result of these changes.

1. The probable benefits outweigh the probable costs.

This rulemaking is atypical for a government agency, because most government agencies are in the business of educa-
tion, compliance, and enforcement. A goal of WIFA is to provide low-interest loans, which will in all cases trigger an
increased rate for the consumer, however, it is believed that the rate will be lower than could have been achieved by any
other alternative method except a grant. This rulemaking amends the low-interest loan program, therefore a rate increase
is not expected due to these rules. Repienishment of the fund is necessary to continue the loan program. The Safe Drink-
ing Water Act does allow for up to 15% of the grant money received from Congress to be used in 2 grant manner. WIFA
will endeavor to match this money to recipients who are able to receive and use the money immediately. The 15% is a
set aside only for drinking water facilities that supply water to fewer than 10,000 people. Therefore, it is a limited grant.
At this time, therg are very few other grants being given, therefore it is believed this program’s benefits outweigh the
costs.

9. A description of the chanpges between the proposed rules, including supplemental notices, and final rules:
Due to the amendments in the proposed rule, that is the underline and strikeout, all changes made after proposal and prior to the
final rulemaking are noted in bold.

ISSUE: WIFA on its own determined that a definition of MBE, WBE, SBRA Reporting would be helpful to the reader.
CONCLUSION: R18-15-101 was amended as follows:

29. “MBE WBE, SBRA Repomng” means 1cient1fymg and documenting Minerity-Owned-Businesses;- Wemen-Owned
each minority business enterprise, women owned
business enterprlse, and small business in a rural area that-participate participates in a contract funded in whole or

ir: part by WIFA.

ISSUE: WIFA on its own determined that the usage of “service area” within the rule needed a definition.
CONCLUSION: R18-15-101 was amended by adding the following definition:

38. “Service area” means the area within a municipalitv’s boundaries, or the boundaries of a_municipal, sanita
irrigation, or county improvement district (for wastewater treatment or drinking water facilities), or is the area

served by either a public service corporation (as defined in Article 15, Section 2 of the Arizona Constitution) or a
homeowners association,

ESSQB: WIFA on its own determined that Class C, violations of the physical plant should be documented by an ADEQ field
engineer,

ANALYSIS: Some, but not all violations of the physical plant are brought to the attention of ADEQ. WIFA believes that
violations requiring ADEQ’s attention deserve a higher priority. Therefore, the notation that the violation be documented by
ADEQ (see the bold, underlined language) was added to screen out minor violations.

CONCLUSION:  The amendment to R18-15-305(E) is in bold below:
R18-13-305, Drinking Water Revolving Fund Priority Classes

E. Class C - The Board may desigpate a project as Priority Class C if the goal of the praject is to upgrade or rehabilitate
existing delivery capability or existing facility design in accordance with the Safe Drinking Water At Amendments for
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ail drinking water facilities that have violations in the water system physical plant as documented by an ADEQ field
engineer.

ISSUE: WIFA on its own determined that the point assignment for the distribution system, hydropneumatic tank, and the stor-
age facility was inconsistent with other point assignments.

ANALYSIS: The general rule for point assignment is to give the most points to serve an existing service area and the fewest
points or no points for growth. Therefore, R18-15-306 subsections (C), (D), (E) and (F) are amended in the following ways.

Federal funding for the Drinking Water Revolving Fund is not to be used for any growth and development. Growth and develop-
ment means an area where property has not been developed and is not a part of the existing service area. It is acceptable to assist
systemns that were underbuilt, that is they were not designed to provide service to the existing service area. It is also acceptable to
assist a system that expands its service area to help an adjacent area that is already populated to improve their water delivery sys-
tem. For example, some service areas expand because their neighbors are hauling water, when they are able to pipe water to them.
However, it is not acceptable to use federal funds for growth and development, that is an area that is not populated. Therefore, 5
points that was previously assigned for growth is now reduced to zero.

Subsections (C), (D), (E), and (F) were also amended to remove any reference to “gurrent growth”, and the modifier “future” from
growth. This resuits in only 1 reference to “growth.” Current growth was intended to address growth within the area of the Certifi-
cate of Convenience and Necessity, however, WIFA believes that the service to the existing service area includes what was previ-
ously referred to as “current growth.” Review of this section revealed a misuse of the term “method.” In most cases, method was
used for the word “item”, therefore, “method” has been deleted from each subsection except for R18-15-306(D). WIFA discovered
the same term was described in 2 different ways, that is “current service are” and “existing service area” were used to mean the
same thing. Alf references to “current service area” have been amended to us “existing service area™

CONCLUSION: R18-15-306(C), (D), (E), and (F) were amended as foilows:

“ ; cging, Realztg, or eelogig rceof a dn’nkigerfaili [AR! - od ,sall ad
CES ARD poiats up to a maximum of 125 30 points as follows:
1. i i
2
=5
4
5
6=
*
8-
20 points to secure at least 51% of new eligible source capacity with a renewabig source or 10 points to secute at
least 31% of new eligible source capacity with a non-renewable source.
2. Acquire, rehabilitate, or develop g water source to serve the following for 2 maximum of 30 points as follows:
a. 30 points to-serve eurrent for an existing service area because the current source is contarninated or depleted.
b. 15 points te-serve for an expanded service area because the new area has contaminated or insufficient water.
¢. 50 points te-serve-futare for growth.
D. Treatment Upgrade (either surface water or ground water but not both) or Treatment Expension {excludin
Upgrade and Expand) (TUE) -- The Board shall award TUE points up to a maxjmum of 30 points as follows:
1. Treatment Upgrade of either surface or ground water by 1 of the following methods for a total of 30 points:
a. Upgrade surface water by 1 of the following methods:
i. 30 points for treatment of micro-organisms.
ii. 20 points for treatment of chemical constituents that would be harmiul if people are exposed to them.
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iii. 10 points for treatment of chemical constituents that are not harmful if peopie are exposed to them.
b.  Upgrade ground water by 1 of the following methods:

i. 30 points for treatment with chlorination.

il. 20 points for treatment of chemical constituents that would be harmful if people are exposed to them.

iif, 10.peints for freatment of chemical constituents that are not harmful if people are exposed to them.

E. Distribution System (DS) -~ The Board shall award DS points up to a2 maximum of 30 points by-+-ef-the-following
smethods as follows:

1. 30 points maximum for rehabilitation, replacement, or repair of existing lines with inadequate line size or
inadequate pressure by-F-ef-the-follewing as follows: methods

30 points for serviee-to an existing service area.
25 points for serviee-te an expanded service area where the new area has poor guality water,
L0 pointsd et e

. 50 points for-serviee-for-future for growth,

@ 9 o

2. 30 points maximum for the rehabilitation, replacement, or repair of existing lines by-bofthe-follewing-metheds

as follows:
a. 30 points for leaks.

b. 23 points for wrong materials or inadequate design,
20 points for insufficient depth of lines,
3. 25 points maximum for the installation of new lines by-}-of-the-follewing metheds as follows:

i

a. 25 points to install new lines to loop an existing service area,

b 25 points to install new lines te-seeviee for an existing service area,
c. 20 points to install new lines te-serviee for an expanded service area because the new arga has poor qual-

ity or no water,
& 1o-points-ie-insiallnew Hnesto-service-current prowth:
ed. 50 points to install new lines te-serviee-future for growth.
4. 30 points maximum to rehabilitate. replace, or repair a hydropneumatic tank as fellows.
2. 30 points for a bydropneumatic tank that serves an existing service area.

eb. 20 points for a hvdropneumatic tank that serves an expanded service area.

F. Storage Facility (SF) ~-The Board shall award SF peints up to a maximum of 30 points
as foliows:

4t

1. 30 points for no storage.

2. 23 points maximum to rehabilitate storage or inadequate storage or inadequate pressure by-+-ofthe-following:
methods as follows:

a. 25 points for inadequate design of the storage facility.
b. 20 points for serviee-te an existing service area.
¢. 15 points for servieete an expanded service area becayse the new area has poor quality water,
& iO-peintsforserviceforcurrentprowth.
ed. £0 points ferserviee-forfuture for stowth,
3. 25 noints maximum for expanded storage by-t-ofthe-followinssmathods as follows:
a. 25 points for sevviee-te an existing service area.

b. 20 points for serviee-te an expanded service area because the new area has poor quality water.
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éc. 30 points ferservieefor-fatere for srowth,
ISSEE:  WIFA in conjunction with the GRRC Staff made the following corrections to enhance the clarity of the rule.

CONCLUSION: RI3-15-108(E), R18-15-110, R18-15-111, R18-15-206(K}, R18-15-207(B), R18-15-304(G), R18-13-
306(K), R18-15-307(B), R18-15-403(C) were amended as follows:

R18-15-108(E)

E. The Board shall bypass a project within a fiscal year and offer funding to the next highest ranking project on the
project priority list if either ene 1 of the following occurs:

R18-15-110

" To ensure compliance with all Arizona statutes and federal requirements for funding the project, the applicant shall sub-
mit bid documents for review and comment by the Authority prior to the-releasing release of the documents to prospec-
tive bidders or contractors.

R18-15-111{A)

project-expenses: Dishursement The Aythority shall honor dishursement requests if the disbursements arg consis-
tent with the financial assistance agreement and-thew-are within 10 pereent % of the project dollar disbursement

schedule agreed to by both parties at the beginning of the contract, or the amended schedule based upon prior Board
approval,

R18-15-111 (B}, (F)
E. Each dishursement request sust shall include copies of inyoices. canceled checks. or seme other decument doc-
pments fo that show proof of payment.

E. The Authority shall not process the last substantial reimbursement request for construction funds reimbursement
shali-not-be-proeessed for payment untjl ali required facility permits are in place. The Jast substantial reimburse:
ment request is defined as follows:

R18-15-206

K. After scoring within each class, the Board shall rank tied scores shallheranked by placing the lowest cost effec.

tiveness ratio project above all other tied profects in the class, The cost effectiveness ratio means the project dollars
per benefiting connection. ‘

R18-15-207(B)

2. All contracts, subagreements, and force account work are consistent with the Arizona Procurement Code, A.R.S. §§
43.-280%-et-seq: Title 41, Chapter 23.

R18-15-304(G)

G. The Board shall make additions or modifications to the Priority List when e 1 or more of the following conditions
aFe-ig are met:

R18-13-306{K)
K. After scoring within each class, the Board shall rank tied scores shall-be-ranieed by placing the lowest cost effec-

tiveness ratio project above all other tied projects in the class. The cost effectiveness ratip means the proiect dollars
per benefiting connection.

R18-15-307(B)

2. All contracts, subagreements, and force account work are consistent with the Arizona Procurement Code, A.R.S. §§
41-250%-etseq Title 41, Chapter 23

R18-15-403(C)

2. All contracts, subagreements, and force account work are consistent with the Arizonza Procurement Code, A.R.S. §§
43-2503-et-seq-Title 41, Chapter 23.

ISSUE:  WIFA in conjunction with the GRRC Staff found that “may” was used in a requirement for project construction,
which was inconsistent with the Ciean Water Revolving Fund requirement. )
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CONCLUSION: Ri18-15-207 was amended as follows:

A, WIFA-max shall withhold all construction funding until the Department issues an approval to construct for the appli-
cant

ISSUE: WIFA on its own discovered that the section title for R18-13-107 did not match the title found in the text of the rule.
The title in the table of contents reads “Environmental Review Process”, whereas the title in the text of the rule reads “Environ-

mental Review.”
CONCLUSION: The title in the table of contents was amended as follows:
RI18-15-197. Environmental Review Proeess

. A snmmary of the principal comments and the agency response to them:
There were no written or oral comments received for this rulemaking. The changes made afier the rule was proposed came about
during discussions by the WIFA staff with the Region IX EPA and the Board.

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules,
Not applicable.

12.Incorporations by reference and their location in the rules.
Not applicable.

. Was the rule previously adopted as an emergency rule?
No.

. The full text of the rules follows:

TITLE 18. ENVIRONMENTAL QUALITY
CHAPTER 15. WATER INFRASTRUCTURE FINANCE AUTHORITY OF ARIZONA

ARTICLE 1. MANAGEMENT 2. NoChange
Section No Change
RI8-15-101. Definitions 3 Lo Changs
R18-15-107. Environmental Review Rrocess e NoCharee
R18-15-108. Readiness to Proceed 7' No Change
8-15-110, Bid Document Review 8 No Change
RIZ-15-H0 R18:15-111,  Disbursements and Repayments 9' No Cha nge
RIE45-HE RIS-15-112. Administration Ib No Change
RIS15-H2 RIS 15113,  Disputes 1 N Ckange
- ARTICLE 2. CLEAN WATER REVOLVING FUND 12. No Change
Section 13. No Change
4., NoCha
R18-15204. Clean Water Revolving Fund Priority List P ghazgf,
R18-15-206. Clean Water Revolving Fund Priority List Ranking 1 6' No Change
Criteria : )
R18-15.207. Project Construction i; %z gﬁzgz
ARTICLE 3. DRINKING WATER REVOLVING FUND 19. No Change
. 20. No Change
Section o . 21. No Change
R18-15-304. Drinking Water Revolving Fund Priority List 22. No Change
R18-15-305. Drinking Water Revolving Fund Priority Classes 23. No Change
R18-15-306. Drinking Water Revolving Fuad Priority List Rank- 24. No Change
ing Criteria . 25. No Change
R18-15-307. Project Construction 26. No Change
ARTICLE 4. OTHER FINANCIAL ASSISTANCE 27. No Change
. 28. No Change
Section a. NoChange
R18-15-403. Project Construction b. No Change
¢. NoChange
ARTICLE 1. MANAGEMENT d NoChange
R18-15-101. Definitions 29 “MBE. WBE, SBRA Reporting” means identifving and
No Change documenting each minority business enterprise. women
1. No Change owned business enterprise, and small,business in a rural
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area that participates in a contract funded in whole or in a.  No Change
part by WIFA, b. No Change
2030.No Change ¢. NoChange
3031.No Change d.  No Change
3132.No Change e. A determination of consistency with the Certified
3233.No Change Water Quality Management Plan, if applicable.
3334 No Change f  No Change
3435.No Change H. NoChange
3536.No Change I No Change
3637.No Change J.  No Change
38. “Service ares’ means the area within g munigipality’s 1. No Change
boundaries, or the boundaries of 2 municipal, sanitary, 2. NoChange
irripation. or county improvement district (for wastewater 3. NoChange
treatment_or_drinking water_facilities). or is the area 4.  No Change
served by either a public service corporation (as defined 5. NoChange
in Article 15, Section 2 of the Arizona Congtitution} ot a 6. NoChange
%ﬁW R18-15-108. Readiness to Proceed
3%40.No Change ‘g %z g:zzgz
3941 .No Change 1. No Change
R18-15-107. Environmental Review Proeess 2.  NoChange
A. No Change a. No Change
B. No Change i, NoChange
1. No Change il. NoChange
2. No Change iil. No Change
3. No Change iv. No Change
C. NoChange b. No Change
1. No Change 3. NoChange
2. No Change a. NoChange
3. No Change b. No Change
4, No Change 4.  NoChange
5. No Change a  No Change
6. No Change b. No Change
D. No Change 5. NoChange
E. No Change a.  No Change
1. No Change b.  No Change
2. No Change 6. NoChange
3. NoChange a. No Change
4. No Change b, No Change
a. No Change . No Change
b. No Change D. NoChange
¢. NoChange E. The Board shall bypass a project within a fiscal year and offer
d. NoCharge funding to the pext highest ranking project on the project pri-
5.  No Change ority Yist if either 1 of the following occurs:
6. No Change 1. The Board determines that subgstantial progress has not
¥. No Change been mads on a project foward being ready to proceed
1.  No Change within $_months of notification from WIFA that the
a. No Change project is within the fundable range of projects for that
b. No Change fiscal year; or,
¢. No Change 2. The Board determines that the project will not be readv to
d. NoChange proceed within the current fiscal year.
. uo C‘;‘:gng’;"”ge RI8:15-110. Bid Document Review
1. No Change To ensure compliance with all Arizona statutes and federal require-
2. No Change ments for funding the project. the applicant shall submit bid docu-
a. NoChange menis fo rvies and comment by the Authari prior o he relase
b No Change of the doguments to prospective bidders or confractors,
¢. NoChange Ri18-15-10R18-15-111. Disbursementsa
d. No Change Al mﬁ&%@%ﬂmésmzm;ﬁeﬁ
3. No Change rith-the-finencial-assistance-agreement-and-incurred-proj
4. NoChange expenses: The Authority shall honor disbursement requests if
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the disbursements are consistent with the financial assistance R18-15-206. Clean Water Revolving Fund Priority List Rank-
agreement and within 10% of the project dollar disbursement ing Criteria
schedule agreed to by both parties at the beginning of the con- A. No Change
tract. or the amended schedule based upon prior Board B. No Change
approvak, 1.  No Change
B. No Change 2. No Change
C. No Change 3. NoChange
D. Each disbursement request shall be on the forms provided by 4. No Change
the Authoritv, Fach dishursement request shall include a certi- €. No Change
fication and signature document, 2 cost incurred report. and a 1. No Change
MBE, WBE, SBRA report. All disbursement forms shall be 2. No Change
completely filled out before the dishursement ¢an be processed 3. NoChange
by the Authority. 4.  No Change
E. Each disbursement request shall include copies of invoices, 5. NoChange
canceled checks, or other documents that show proof of pay- 6. No Change
ment, 7. No Change
E. The Authority shall not process the last substantial reimburse- D.  No Change
ment_request for construction funds reimbursement for pay- 1. No Change
ment untit all reguired facility permits are in place. The last 2. NoChange
substantial reimbursement request is defined as follows: 3. NoChange
1. 10% of the contract amount on 2 contragt less than 4. No Change
$1.000.000: 3. NoChange
2. 5% of the contract amount on a contract greater than or ¥ Mo Change
equal to $1.000,000 and less than $5.000,000: 1. No Change
3. 2% of the contract amount on a contract greater than or a.  No Change
equal to $5.000.000. b.  No Change
c. NoChange
B18-15-11-R18-15-112. Administratien d.  No Change
A. No Change 2. No Change
B. No Change F. No Change
. 1.  No Change
RIS-15-H2:R18-15-113 Disputes 2. No Change
A. No Change 3. No Change
B. NoChange G. No Change
C. NoChange 1. No Change
a. No Change
ARTICLE 2. CLEAN WATER REVOLVING FUND b, No Change
R18-15-204. Clean Water Revolving Fund Priority List ¢.  NoChange
A. NoChange d. No Change
B. No Change ¢. NoChange
C. NoChange 2. NoChange
D. No Change a.  No Change
E. No Change b.  No Change
F. NoChange ¢.  No Change
G. The Board shall make additions or modifications to the Prior- 3. No Change
i ; o a. No Change
ity List when 1 or more of the following conditions are met: b, No Change
1. The project meets the criteria for Priority Class A speci- c‘ No Change
fied in R18-15-205(B). 4 1\;’0 Chan
. . . ge
2. Funds are available to cover the cost of the project and to a.  No Change
honor funding commitments made to other projects or b, No Change
needed to support financial arrangements made to sell c' No Change
bonds for the state match. H No Ch'an
e com . ge
3. The additions or modifications are made by the Board at a 1. NoChange
publ}c: meeting, . 2. NoChange
4. Additional funds are made available. 3. No Change
H. NoChange 4, NoChange
1. No Change 1. Ne Change
2. Ne Change 1. No Change
3. No Change 2. No Change
4, No Change 3. No Change
1. NoChange 4. No Change
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No Change

After scoring within each class, the Board shal] rank tied
scores by placipg the lowest cost effectiveness ratio project
ahove all other tied projects in the class. The cost effectiveness
ratio means the project dollars per benefiting connection.
R18-15-207. Project Construction
A. ho-Department-shallnot-issea-nnd

=

P 5

3. Azreview-ofaliset-backreguirementsby-the-Departinent:
WIFA shall withhold all construction funding until the Depart-

ment issues an approval to construct for the applicant,
B. No Change
1.  No Change
2. All contracts, subagreements, and force account work are
consistent with the Arizona Procurement Code, AR.S. &§
432501 Title 41, Chapter 23,

3. No Change
a. NoChange
b, No Change
i, No Change
ii. No Change

iii. No Change
iv. No Change

v. No Change
vi. No Change
C. NoChange
1.  No Change
2. No Change
D. No Change
1. No Change
2.  NoChange
3. NoChange
4, No Change
E. NoChange

ARTICLE 3. DRINKING WATER REVOLVING FUND

R18-15-304. Drinking Water Revolving Fund Prierity List

A. No Change

B. No Change

C. No Change

D. No Change

E. No Change

F. No Change

G. The Board shall make additions or modifications to the Prior-
ity List when adt 1 or more of the following conditions are met:
1. No Change

2. NoaChange

3. Additional funds are made available
H. No Change

1. No Change

2. No Change

3. No Change

4,  No Change
L No Change
R18-15-305. Drinking Water Revelving Fund Priority Classes
A. No Change
B. No Change
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1. NoChange
2.  No Change
3.  No Change
4. No Change
5. NoChange

C. Class A: Continuing Construction Projects -- In addition to
R18-15-305(1), the Board may designate a project as Priority
Class A if the project received funding in a prior fiscal year,
the Board entered into a multi fiscal year funding commitment
with the applicant, the Board designated the project as Priority
Ciass A, Priority Clags B, or Priority Class C in a prior fiscal
vear, and the project received at least 20 points under Rd8-15-
306¢2y R18-15-306(H).

D. No Change
1. NoChange
2. No Change
3. NoChange
4. No Change
5. No Change

E. Class C -- The Board may designate a project as Priority Class
C if the goal of the project is to upgrade or rehabilitate existing
delivery capability or existing facility design in accordance
with the Safe Drinking Water Act Amendments for alf drink-
ing water facilities that have violations in the water svstem
physical plant as documented by an ADEQ field engineer.

Class D - The Board may designate a proiect as Priority Class
D if the goal of the project Is to upgrade or rehabilitate existing
delivery capability or existing facility desien in accordance
with the Safe Drinking Water Act Amendments for all drink-

ing water facilities thaf require rehabilitation or upgrades that
are not a result of violations,

F(G. Class BE - The Board may designate a project as Priority
Class DE if the goal of the project is to consolidate or regional-
ize service of previously separate drinking water facilities.

GH. Class EF -- The Board may designate a project which does not
receive a designation pursuant-te-subseetions-{B-through(F}
of Class A through Class E, as Priority Class EF.

R18-15-306. Drinking Water Revolving Fund Priority List
Ranking Criteria
A. The Board shall rank projects within priority classes using pri-
ority values obtained from the following formula:
PV=HC+CES ARD+TUE+ DS + SF+ LEC+PYF +
CR where:
PV = Priority Value
HC = Health Criteria
CFS = Condition of Facilities and Sources
ARD = Acquiring, Rehabilitating. or Developing
Sources
TUE = Treatment Upgrade or Treatment Expansion
DS = Digtribution System
SF = Storage Facility
LFC = Local Fiscal Capacity
PYF = Prior Year Funding
CR = Consolidation and Regionalization
B. NoChange

f=

1. No Change
2. NoChange
3. NoChange
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tate Acquiring, Rehabilitating, or Developing Sources of a
drinking water facility_{ARD) -.-the The Board shall award

CFS ARD points up to a maximum of 125 50 points as fol-
fows:

1.  20-peints-to-secure-atleast51%-of-new-eligible-souree

artaste;
20 points 1o secure at least 51% of new eligible source
capacity with a renewable source or 10 points to secure at
least 51% of new elipible source capacity with a_non-
renewable source.

Acaguire, rehabilitate, or develop a water source to serve
the following for a maximum of 30 points as follows:

a, 30 points for an existing service area because the

current source is contaminated or depleted.

b. 15 points for an expanded service area because the
new area has contaminated or ingufficient water.

0 points for growth,
reatment Upgrade (either surface water or ground water but
not both) or Treatment Expansion (excluding Upprade and

Expand) (TUE) -- The Board shall award TUE points up to a

maximum of 30 points for either surface or ground water by 1

of the following methods for a fotal of 30 points;

1. Upegrade surface water by 1 of the following methods:

2. 30 points for treatment of micro-organisms.
b. 20 points for treatment of chemical constituents that
would be harmful if people are exposed to them.

10 points for treatment of chemical constituents that

are not harmful if people are exposed to them,

2. Uperade ground water by § of the following methods:

a. 30 points for treatment with chlorination.
b. 20 points for treatment of chemical constituents that
would be harmful if people are exposed to them.

10 points for treatment of chemical constituents that

are not harmful if people are exposed to them,

Distribution System {DS) -~ The Board shall award DS points

up to a maximum of 30 points as follows:

1. 30 points maximum for rehabilitation, replacement, or
repair of existing lines with inadequate line size or inade-
guate pressure as follows:

a. 30 points for an existing service area,
b. 25 points for an expanded service area where the
new area has poor gyality water.

@ points for growth.

i

[°

o

o

2. 30 points maximum for the rehabilitation, replacement. or
repair of existing lines as follows:
30 points for leaks,
5 points for wrong materials or inadeguate design,
20 points for insufficient depth of lines.
25 points maximum for the installation of new lines as
follows:

25 points to install new lines to loop an existing ser-
vice area,

25 points to install new lines for an existing service
area.

20 points 1o install new lines for an expanded service
area _because the new area has poor guality or no
water,
0 points to instali new lines for growth.
4. 30 points maximum to rehabilitate. replace, or repair a
hvdropnenmatic tank as follows.
a. 30 points for a hydropneumatic tank that serves an
existing servige area,
20 points for a hydropneumatic tank that serves an
expanded service area,

i
L o |7 P
)

g

=9

=

F. Storage Facility {(SF) --The Board shall award SF points up to
a maximum of 30 points as follows:
1. 30 points for no storage.
2. 25 points maximum to rehabilitate storage or inadequate
storage or inadequate pressure as follows:
g, 25 points for inadequate design of the storage facil-
ity
b, 20points for an existing service area,
¢. 15 points for an expanded service area because the
new area has poor quality water.
d.  {points for growth.
3. 25 points maximum for expanded storage as follows:
8. 25 points for an existing service area.
b. 20 points for an expanded service area because the
new area has poor guality water.
¢. 0 points for growth.
BG. No Change
1. No Change
a. NoChange
b.  No Change
¢ NoChange
d.  No Change
e.  No Change
2. No Change
a  NoChange
b.  No Change
c. NoChange
3. NoChange
a. No Change
b. No Change
c.  No Change
4.  No Change
a. No Change
b.  No Change
¢. NoChange
EH. No Change
1. No Change
2. NoChange
3. NoChange
4. No Change
El. No Change %
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1. No Change 3. No Change
2.  No Change 4,  No Change
3.  No Change E. NoChange
4. No Change
6. No Change ARTICLE 4. OTHER FINANCIAL ASSISTANCE
K. After scoring within_each class, the Board shall rank tied  R{8.15-403. Project Construction
scores by placing the lowest cost effectiveness tatio project 4 No Ch ange
above ali other tied projects in the class. The cost effectiveness B. . cen
ratio means the project dollars per benefiting connection. : -
RIS-IS 307 Project Constructlon en—sﬁe—mspee&ea—},ﬁ.gpnhcabte WIFA shali w:thhoid al[ con-
A. " A A BEEaYS ' by struction funding until the Department issues an approval to
; td ; gonstruct for the apolicant,
eﬂ-sae—mspee&wWIFA shall w1thhoid alI constmctson ﬁmd— C. NoChange
g until the Department issues an approval to construct for the 1. No Change
gglican 2. All contracts, subagreements, and force account work are
B. No Change consistent with the Arizona Procurement Code, AR.S, §§
No Change 43-2564Title 41, Chapter 23,
2. All contracts, subagreements, and force account work are 3. NoChange
consistent with the Arizona Procurement Code, AR.S. 8 a.  NoChange
412503 Title 41, Chapter 23, b.  No Change
3. No Change i. No Change
a.  No Change fi. No Change
b, No Changg iii. Neo Change
i. No Change iv. No Change
il. NoChange v. Ne Change
iti. Ne Change vi. No Change
iv. No Change D. No Change
v. No Change 1. NoChange
vi. No Change 2. NoChange
C. No Change E. No Change
1. No Change : . NoChange
2.  NoChange 2. NoChange
D. No Change 3. NoChange
1. NoChange 4.  No Change
2. NoChange F. No Change
-1
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