Arizona Administrative Register
Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which
have appeared in the Register 1st as proposed rules and have been through the formal rulemaking process including approvai by
the Governor’s Regulatory Review Couneil. The Secretary of State shall publish the notice along with the Preamble and the full
text in the next available issue of the Arizona Administrative Register after the final rules have been submitted for filing and
publication.

NOTICE OF FINAL RULEMAKING
TITLE 7. EDUCATION

CHAPTER 2. STATE BOARD OF EDUCATION

FREAMBLE
Sections Affected Rulemaking Action
R7-2-307 Amend
R7-2-808 Armend

The specific authority for the rulemaking, including both the authorizing statute (general} and the statutes the rules are
implementing (specific):
Authorizing Statute: AR.S. § 15-203(A)

Implementing Statute: A.R.S. §§ 15-702 and 15-705

The effective date of the rules:
December 22, 1997

A list of all previous notices appearing in the Register addressing the final rule:
Notice of Rulemaking Docket Opening: 3 A AR, 1663, June 13, 1997

Notice of Proposed Rulemaking: 3 A AR, 2016, August 1, 1997

The name and address of agency personnel with whom persens may communicate regarding the rule:

Name: Corinne L. Velasquez, Administrator
Address: State Board of Education
1535 West Jefferson, Room 418
Phoenix, Arizona 85007
Telephone: (602) 542-5057
Fax: (602) 542-3046

An explanation of the rule, including the agency’s reasen for initfating the rule:
R7-2-307 sets forth the eligibility criteria for an individual to take a GED test to obtain a High School Equivalency
Diploma. Current language requires that an applicant desiring to take a GED test to not have been attending school for 6
consecutive months preceding application for testing. It is believed that this requirement is unnecessary as the Board could
find no research to support thai the requirement had an effect on the number of dropouts or the number of individuals tak-
ing the GED. Therefore, the Board has adopted an amendment to R7-2-307 which deletes the requirement that an applicant
have been out of school for 6 consecutive months preceding application for a GED test.

R7-2-808 sets forth the requirements for pupil participation in extracurricular activities. Several years ago, the legislature
required the State Board of Education to adopt rules related to home-schooled students participation in interschelastic
activities. The new language related to home-schooled students was included within the language of R7-2-808 on advice of
iegal counsel. Since the previous amendment to R7-2-808 adding the language related to home-schooled students, thers has
been controversy surrounding the issue of home-schooled students and participation and, therefore, the Board adopted this
amendment to R7-2-808 which would return the rule to its original state, applying only to pupil participation in extracurric-
ular activities. The issue of home-schooled student participation is addressed as a separate rule.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish 2 previous grant of
authority of a poelitical subdivision of this state:
Not applicable.

The summary of the economic, small business, and consumer impact:
There will be no economic or small business impact related to these 2 amendments. The adopted change to R7-2-307 will allow
individuals who have left school the opportunity to apply to take a GED test approximately 6 months earlier than they would
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have been allowed to do absent this amendment. This amendment will only apply to individuals who have not received a high
school diploma, who are at least 16 years of age, and who wish to take a GED test to obtain a high school equivalency certifi-
cate. The requirement for the State Board of Education to preseribe rules for policies regarding students participating in extra-
curricular activities has been in effect for approximately 9 years. The amendment as adopted has no effect on the current
requirements for students participating in extracurricular activities, but deletes language related to home-schooled students’ par-
ticipation in interscholastic athletic competitions. There is no change to the language related to student participation in extracur-
ricular activities.

9. A description of the changes between the proposed rules, including supplemental notices, and fina! rules (if applicable):

R7-2-307: In the title of the rule, change the upper case “8” in “School” to a lower case “s” to correcta typegraphacal erTor.

10. A summary of the principal comments and the agency response te them:
The Board received written comment signed by 2 individuals, 1 of which spoke at the public hearing, representing the Adult

Services Division and Juvenile Justice Services Division of the Arizona Suprere Court. The comments were in support of the
proposed amendment to R7-2-307, with the individuals stating that the programs they represent are severely impacted by the
requirement to wait for 6 months in order to provide GED services to their clients. Both individuals stated that many of their cli-
ents would have an enhanced change for success if they could provide services in an abbreviated format. There were no com-
ments received, oral or written, relating to the proposed amendment to R7-2-808.

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
Not applicable.

12, Incorporations by reference and their location in the rules;
None,

13. Was this rule previonsly adopted as an emergency rule?
No.

14. The full text of the rules follows:

TITLE 7. EDUCATION
CHAPTER 2. STATE BOARD OF EDUCATION

ARTICLE 3. CURRICULUM REQUIREMENTS AND 4.  The applicant has paid the appropriate fee not to exceed
SPECIAL PROGRAMS $15 for the entire GED battery of 5 tests, or 33 per test
Section for each test that is retaken,
R7.2-307. High School Equivalency Certificates D. No c%a:%iangc
ARTICLE 8. COMPLIANCE 2- No change.
a. No change.
R7-2.808.  Pupil Participation in Extracurricular Activities b. No change.
ARTICLE 3. CURRICULUM REQUIREMENTS AND ¢.  Nochange.
SPECIAL PROGRAMS d. Nochange.
€. Nochange,
R‘7—2—30‘7 High Schoel Equivalency Certificates f.  Nochange.
No change. g Nochange.
1.  Nochange. h. No change.
2. Nochange. 3. Nochange.
B. Nochange. 4. Nochange.
1. Nochange. 5. Nochange.
2. Nochange. 6. No change.
3. Nochange. 7. No change.
4, Nochange. a. Nochange,
5. Nochange. b. No change.
C. Arizona GED Testing Centers shall administer GED tests to ¢. Nochange,
applicants who meet the following criteria: d. No change.
. The applicant is at least 16 years of age, has positive e. Nochange. .
1denuf“ catmn, proof of age, has—-net-been-aitending f. Nochange. o
wtive-menths-preceding-apphication g Nochangc.
b i.  No change.
and, if the applicant is between 16 years and 18 years of it. No change.
age, he or she must present a signed statement of paren- iii. No change.
tal consent from his or her parent or legal guardian; or iv. No change.
2. The applicant is 18 years of age, has positive identifica- v. No change.
tion and proof of age. vi. No change.
3. The applicant has not received 2 high school diploma or vii. No change,
high school equivalency certificate. E. No change.
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1. No change.
2. Nochange.
F. No change.
G. Nochange.
1. Nochange.
2. No change,
3. No change.
4. No change.
5. No change.
ARTICLE 8. COMPLIANCE

R7-2-808.  Pupil Participation in Extracurricular Activities
A= The following standards are effective for distdet-schoo} stu-
dents in grade 6, if part of 2 middle school, and erin grades 7

through 12, &Ré—heme—seheel—s%&deﬂtﬁ%gmdes%mgh

1.B- Definitions, Extracurricular activities are:
at Extracurrienlar—nctivities—arer All interscholastic
activities which are of a competitive nature and
involve more than 1 school where a championship,
winner, or rating is determined; and all those
endeavors of a continuous and ongoing nature for
which no credit is earned in meeting graduation or
promotional requirements and are organized,
planned, and sponsored by the district consistent

with district policy.

b,  Activities which are an integral part of a credit

class shall be excepted from the rule.
2 %n%eﬁ@h@%aﬁe%ﬂﬂe&e—@emp%ems—&ﬁ—m&es&eha}as—

2.6 Eligibility Aecadesie-eHeibility requirements and ineli-
gibility.
a4 Eligibility. To be ehgxble to pan:clpatc in extracur-
ricular activities
titton, a student shall be required to:
is FEarn a passing grade in each coursc ersubjest
in which the student is enrolled: and
mstrustod—DPassing-ge a, de-shalt-be-determined
on-g-eumulative-basis f;em ﬂg&e]haggi u;ng f
for-the-cousse.
ith: Maintain  satisfactory  progress  toward
advaneement; promotion; or graduation.
b.2= Ineligibility. When it is determined that a student
has failed to meet the requirements specified for
eligibility, the student shall be declared ineligible
to participate in_extracurricular activities and shall
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remain ineligible until the requirements of eligibil-
1ty are met.

i The governing board shall establish the crite-
fa_for @ passing erade and satisfactory
progress toward promotion or gradustion, tak-
ing into account the needs of children placed
in special education programs pursuant to R7-
2-401 et seq. Passing grades shall be deter-
mined on z cumulative basis, from the begin-
ning of instruction to the recording of a final
grade for the course.
Every 9 weeks or less, Ateast-every-S-weeks;
as determined by the gov-
ernmg board, district personnel shall review
the progress of students to determine their eli-
gibility status. If a student is declared ineligi-
ble, the student shall remain ineligible until a
subsequent check is performed the—next
reporting and it is determined that the student
meets the eligibility requirements specified in

subparagraph (2HE(2)¢H).

'gs

3.8 Each governing board shall adopt 2 policy and imple-

ment a program pursuant to that policy to provide:

a4 Oral or written preliminary notice to ali district stu-
dents and their parents or guardian of pending inel-
igibility;

b2- Written notice to students and their parents or
guardians when ineligibility has been determined;

¢.3- Educational support services to distriet students
declared ineligible because of this rule, as well as
those notified of pending ineligibility;

4 . 5 N
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NOTICE OF FINAL RULEMAKING

TITLE 19, ALCOHOL, HORSE AND DOG RACING, LOTTERY, AND GAMING
CHAPTER 3. ARIZONA STATE LOTTERY COMMISSION

1. Sections Affected Rulemaking Action
R19-3.501 Amend
R19-3-502 Amend
R19-3-503 Amend
R19-3-504 Amend
R19-3-505 Amend
R19-3-506 Amend
R19-3-507 Amend
R19-3-308 Amend
R19-3-309 Amend
R19-3-510 Amend
R19-3.511 Renumber
R19-3-511 New Section
R19-3-512 Renumber
R19-3-312 New Section
R19-3-513 Renumber
R19-3-513 Amend
R19-3-514 Renumber
R19-3-514 Amend
R19-3.515 Renumber
R19-3-515 Amend
R19-3-516 Renumber
R19-3-516 Amend
R19-3-517 Renumber
R19-3-517 Amend
R19-3-518 Renumber
R19-3-518 Amend
R18-3-519 Renumber
R19-3-519 Amend
R19-3-520 Renumber
R19-3-520 Amend
R19-3-521 Renumber
R19-3-521 Amend
R19-3-522 Renumber
R19-3-522 Amend
R19-3-523 Renumber
R19-3-523 : Amend
R19-3-524 Renumber
R19-3-524 Amend
R19-3-525 Renumber
R19-3-325 Amend
R19-3-526 Renumber
R19-3-526 Amend
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R19-3-527 Renumber
R19-3-527 Amend
R19-3-528 Renumber
R19-3-528 Amend
R19-3-52%9 Renumber
R19-3-520 Amend
R19-3-530 Renumber
R19-3-530 Amend
R16-3-531 Renumber
R19-3-531 Amend
R19-3-532 New Section
R19-3-533 Renumber
R19-3-333 Amend
R19-3-534 New Section
R19-3-533 Renumber
R19-3.533 Amend
R19-3-536 Renumber
R19-3-536 Amend
R19-3-537 Renumber
R19-3-537 Amend
R19-3-538 Renumber
R19-3-538 Amend
R19-3-539 Renumber
R19-3-539 Amend
R19-3-540 New Section
R18-3-541 Renumber
R19-3-541 Amend
R19-3-542 Repeal
R159-3-542 Amend
R19-3-543 Repeal
R19-3-543 Renumber
R19-3-544 Repeal
R19-3-544 New Section
R19-3-545 New Section
R19-3-546 New Section
R19-3-547 Renumber
R19-3-547 Amend
R19-3-548 New Section
R19-3.54% Renumber
R19-3-549 Amend
R19-3-550 New Section
R19-3-551 Renumber
R.19-3-55] Amend
R19-3-552 Renumber
R19-3-552 Amend

2. The specific_authority for rulemaking. including both the authorizing statute {general) and the statutes the rules are

implementing {(specific):

Authorizing statute: AR.S. § 5-504(B)
Implementing statute: AR.S. § 5-509

3. The effective date of the rules:
December 16, 1997

4. A list of all previous notices appearing in the Register addressing the rule:
Notice of Rulemaking Docket Opening: 3 A.AR. 1223, May 2, 1997
Notice of Proposed Rulemaking: 3 A AR. 1485, June §, 1997

5. The name and address of agency personnel with whom persons may communicate rezarding the rulemaking:
Name: Mr. Geoffrey Gonsher, Executive Director
Address: Arizona State Lottery Commission

4740 East University
Phoenix, Arizona 85034

Telephone: (602) 921-4400
Fax: (602) 921-4488
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R19-3-501. Definitions
R19-3-502.  Time and Place of Market Price

Notices of Final Rulemaking

Ap explanation of the rule. including the sgency’s reasons for initiating the rule:
R19-3-501 through R19-3-552 is required by A.R.S. § 5-504(B) and prescribes the policies and procedures for procurements
relating to the design and operations of the Lottery, and the purchase of Lottery equipment, tickets, and related material. This
amendment will provide consistency in the language of the text, conform the rules to a recent court decision, and make the rules
clear, concise and understandable.

A showing of sood cause why the rule is necessary fo promote a statewide interest if the rule will diminish a previous grant of

authorify of a political subdivision of this state:
Not applicable.

The summary of the econormic, small business. and consumer impact:
A. The Arizona State Lottery.

The only change in the manner in which the Lottery currently conducts the procurement function is to replace the 2nd
teview for bid protests from review by the Director to review by the Office of Administrative Hearing. There are no identi-
fizble costs to the Agency for this revision.

B. Political Subdivisions.
Political subdivisions of this state are not directly affected by the revision of this rule.

C. Businesses Directly Affected by the Rulemaking.

Businesses affected by this rule are vendors wishing to supply the Lottery with products and services through the bid pro-
cess. The rule provides for competition, consistency, and equal treatment of all vendors. It prescribes the procedures that
will be followed in the purchasing of Lottery products and services. The only change effecting businesses is the Small
Business Set-aside requirement for purchases estimated to cost less than $10,000. Those purchases must be awarded to
businesses which are independently owned and operated and employs less than 100 employees or had gross annual receipts
of less than $4 million dollars in its last fiscal year. The Arizona Lottery awarded 3 contracts to small businesses in fiscal
year 1997. The amount of the awards totafled $4551, out of the Lottery’s total procurement expense of $1.4 million.

D. Private and Public Employment.
Private and public employees are not directly affected by the revision of this rule.

E. Consumers and the Public,
There are no costs to the public associated with the amendment of this rule.

F. State Revenues.
This rulemaking will not have an impact on state revenues.

A description of the changes between the proposed rules, including supplemental notices, and final rules (if applicable):
The text of Article 5, as adopted, is substantially the same as the text of the proposed rule; however, grammatical, style, format,
spelling, capitalization, punctuation and typographical errors have been corrected as recommended by the Attorney General.

A summary of the principal comments and the agency response to them:
No comments were received by the agency.

Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
Not applicable.

Incorperation by reference and their location in the rules:
None,

Was this rule previously adopted in an emergency rule?
No.

The full text of the rules follows:

TITLE 19. ALCOHOL, HORSE AND DOG RACING, LOTTERY, AND GAMING
CHAPTER 3. ARIZONA STATE LOTTERY COMMISSION

ARTICLE 5. PROCUREMENTS R19-3-509. Competitive Sealed Bidding
R19-3-510, Competitive Sealed Proposals
R19-3-5t1.  Small Business Set-aside

R19-3-503. Confidential Information R19-3-512. Procurements. Not PExceeding an Agsregate
R19-3-504.  General Provisions Amount of $25.000 _

R19-3-505.  Assignments of Rights and Duties R9-3-513.  Procurements Not Exceeding an Aggregate
R19-3-506. Change of Name Amount of $10,000

R19-3-507. Installment Purchases R19-3-514.  Sole Source Procurement

R19-3-308. Multiple-source Contracting R19-3-515. Emergency Procurements
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R19-3-3516. Cancellation of Invitation for Bids or Requests for
Proposals

R19-3-517.  Responsibility of Bidders and Offerors

R19-3-518.  Prequalification of Contractors

R19-3-519. Bid and Contract Security

R19-3-520. Bid and Performance Bonds for Material or Service
Contracts

R19-3-521.  Cost or Pricing Data

R19-3-522,  Types of Contracts

R19-3-523.  Approval of Accounting System

R19-3-524. Multi-term Contracts

R19-3-325.  Right to Inspect Plant

R19-3-526.  Right to Audit Records

R19-3-527.  Reporting of Anticompetitive Practices

R19-3-528.  Anticompetitive Practices Among Bidders or Off-
erors

R19-3-529.  Retention of Procurement Records

R19-3-530. Record of Procurement Actions

R19-3-331,  Content of Specifications

R19-3-532,  Types of Specifications

R19-3-533.  Confidentiality -

R19-3-534, Maximum Practicable Competition

R19-3-535. Requirements of Nonrestrictiveness

R19-3-536.  Preparation of Specifications by Persons Other
than State Personnel

R19-3-537, Conflicts of Interest

R19-3-538.  Filing of a Protest

R19-3-539. Time for Filing Protest

R18-3-540.  Stav of Procurement During Protest

R19-3-341.  Confidential Information

R19-3-542. Hearing-Procedures Decision by the Director Pro-
curement Officer

R19-3-543. Rehemag—?—reeeéafes Remedies

R19-3.544.  Judicinb-Review Appeals of Protest Decisions to
the Director

R19-3-545.  Stay of Procurement During Appeal

R19-3-546. Dismissal Refore Hearing

R19-3-547. Commission’s Rejection of Award

Ri9-3-548. Contract Claims

R19-3-349.  Resolution of Contract Claims and-Gentroversies

R16-3-550.  Appeals of Contract Claim Decisions to the Direc-
tor

R19-3-551. Debarment and Suspension of Contractors

R19-3-552,  Exclusive Remedy
ARTICLE 5. PROCUREMENTS

R19-3-501. Definitions

In this Article, unless the context otherwise requires:

1. “Best interests of the Lottery” means advantageous to
the Lottery.

2. “Business” means amy 2 corporation, partnership, indi-
vidual, sole proprietorship, joint stock company, joint
venture, or sy other private legal entity.

3, “Change order” means a document signed by the Direc-
tor which directs the contractor to make a changes
change which that the contract authorizes the Director to
order.

4.  “Contract” means ath-types-ef an agreements, regardless
of what they-may-be it is called, for the procurement of
lottery equipment, tickets, and related materials.

5. “Contract modification” means asy 3 written alteration
in the terms and or conditions of any 2 confract accom-
plished by mutua! action of the parties to the contract.

6. “Contractor” means say a person who has a contract
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7. “Cost analysis” means the evaluation of cost data,

%8, “Cost data” means information concerning the actual or
estimated cost of labor, material, overhead, and other
cost elements that have been setuatly incurred or thet are
expected to be incurred by the contractor in performing
the contract.

89, “Cest-plus-s-percentage-of-cost-contraet  Cost-Plus-a-
Percentage-of-cost-contract” means a contract under
which the pasties agree, prierte before compietion of
the contract work, that the fee is 2 predetermined per-
centage of the total cost of the work.

9:10.“Cost-reimbursement contract” means a contract under
which a contractor is reimbursed for costs whieh that are
reasonable, allowable, and allocable in accordance with
the contract terms and the provisions of this Article, and
a fee, if provided for in the contract.,

16:11,“Days” means calendar days and shatl-be is computed
pussuantto under AR.S. § 1.243.

3312, %Director” means the Executive Director of the State
Lottery.

+2:13.“Discussions” means an-exchenge-of-information—or
oral or written negotiation
between the Lottery and an offeror during which infor-
mation_is exchanged about specifications, scope of
work, terms and conditions and price included in an ini-
tial_proposal. Communication with_an _offeror for the
sole purpose of clarification does not constitute “discus-
sions.”

43:14 “Filed” means delivery delivered to the office of the
Director. A time/date stamp affixed to a document by
the office of the Director shatt-be when the document is
delivered determinative-of determines the time of deliv-
ery-forpurposes-of filing.

H:15. “Incremental award” means an-sward a_grant of por-
tions of a definite quantity requirernent to more than I
contractor. Each portion is for a definite quantity and the
sum of the portions is the total definite quantity
required.

15:16.“Interested party”™ means an actual or prospective bid-
der or offeror whose economic interest may be affected
substantially and directly by the issuance of a solicita-
tion, the award of a contract, or by the failure to award a
contract.

16:17.“Invitation for Bids bids” means all documents,
whether attached or incorporated by reference, which
that are used for-sebieiting to solicit bids in accordance
with the-proeedures-preseribedin R19-3-509,

17-18 “Materials” means all lottery property including equip-

ment, supplies, printing, insurance, and leases of prop-

erty but does not include land or a permanent interest in
land or real property.

(13

19. SMinor informality” means mistakes, excluding a jude-
mental_error, that has negligible effect on price, gquan-
tity, guality, delivery. or other contractual terms and the
waiver or correction of which does not prejudice other
bidders or offerors,

19:20 “Multiple award” means es-gwerd a grant of an indefi-
nite quantity contract for 1 or more similar materials or
services o more than 1 bidder or offeror.

20:21 “Multi-step sealed bidding” means a twe 2-phase bid-
ding process consisting of a technical first phase esm-

Volume 4, Issue #3



Arizona Administrative Register

Notices of Final Rulemaking

phase-have-theirprice-bidsconsidered and a price phase,

21:22 “Person” means any corporation, business, individual,
union, committee, club, other organization, or group of
individuals. -

22-23 “Procurement” means buying, purchasing, renting,
leasing, or otherwise acquiring any lottery materials or
services. Procurement aise-ineludes consists of all func-
tions that pertain to the obtaining ef any lottery material;
or gervices, including description or requirements, selec-
tion and solicitation of sources, preparation and award
of contract, and altpheses-of contract administration.

23.24 “Proprietary specification” means a speeifieation state-
ment that describes a material made and marketed by a
person having the exclusive right to manufacture and
sell the material and excludes other material with similar
quality, performance, or functional characteristics.

24:25 “Purchase description” means the words used in 2
solicitation to describe the lottery materials fer 1o be
purehase procured and includes specifications attached
to, or made a part of, the solicitation.

25:26.“Purchase request” or “purchase requisition” means
that a document; or electronic transmission;-whereby in
which the Director requests that a contract be entered
into for a specific need and may include the a descrip-
tion of the a requested item, delivery schedule, transpor-
tation data, criterla for evaluat:cn, suggested sources of

. supply, and information
needed to make a written determination required by this
Article.

26:27 “Request for Prepesals proposals” means all docu-
ments, whether aftached or incorporated by reference,
which that are used for-seleiting tp soliclt proposals in
accordance with precedures-preseribedin R19-3-510.

2728 “Responsible bidder or offeror” means a person who
has the capability to perform the contract requirements
and the integrity and reliability necessary to assure
ensure a good faith performance,

28:29.“Responsive bidder or offeror” means & person who
submifs a bid whieh that conforms in all material
respects to the invitation for bids or request for propos-
als,

28:30.“Services” means the furnishing-ef labor, time, or
effort furnished by a contractor which-dess-net-invelve
the-delivery-of with no exception that a specific end
product other than required reports and performance
will be delivered. Services does not include employment
agreements or collective bargaining agreements,

LShall2 denctes-the-imnperative:
1. “Small business” means a concern, including its affili-
ates, that is independently owned and operated. jis not
dominant in its field, and empl swer than 100 full.
time employees or that had gross annual receipts of less
than $4 million dollars in its fast fiscal vear.”
31:32.“Solicitation™ means an invitation for bids, a request
for proposals, a request for quotations, or any other doc-
ument by which the Director invites bids or proposals.

32:33.“Specification” means asny 3 description of the physical
ot functional characteristics, or of the nature of a lottery
material or service. Specification includes a description
of any requirement for inspecting, testing, or preparing a
lottery material for delivery.

34, “Subcontractor” means a person who contracts to per-

form work or render service to a contractor or to another

subcontractor as a part of a contract with the Lottery,

=¥
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3%-35 “Technical offer” means unpriced written information
from a prospective contractor stating the manner in
which the prospective contractor intends to perform cer-
tain work, its qualifications, and its terms and condi-
tions.

36. “Trade secret” means a confidential, commercially valu-
able plan,_formula, progess or device that is used to
make. prepare, compound or progess trade commodities

and that is a product of either innovation or substantial
effort,

R19-3-502. Time and Place of Market Price

If @ the price of a good at the-times a_time or plases place
described in this Article is not readily available, the price prevail-
ing within any reasonable time before or after the time described
or at any other place which that in commercizal judgment or under
usage of trade would serve as a reasonable substitute for the 1
described may be used, making any proper allowance for the cost
of transporting the gesds good to or from the other place.

R19-3-503. Confidential Information

A. If a person believes that g bid, proposal, offer, specification,
or protest contains information that should be withheld from
the public, a-statement-advising the person shall advise the

Director of this fact and-preeisely in a written statement that
includes why it the mformatmn should be thhheld sha%{

&B, The Director shall review the statement and information and
shall-detesmine-tn-writing issue a written decision whether
the information shat will be withheld.

BC, Eihe-Director-determines—to-disclose-the-infermetion,the
The Director shall inferm-the-bidder-in-writing-of the-deter
sination provide a copy of the written decision to the person
that requested the information be withheld.

R19-3-504. General Provisions :

A. A personwhe that participates in any aspect of a specific pro-
curement as an advisor to the Lottery shall be-prehibited-frem
receiving not receive any direct or indirect benefits diveetly
er-indirestly from a contract for the procurement.

B. Payment-for-ony-meterials-or-serviess The Director shall not
be—made pay for any material or service unless fully
approved.

C. With-respect-to-any-method-of-souree-seleetion-the The
Director shall use, i i i i

s the source selection procedures
established by the inisteati
State Procurement Office for-use-n-similar-seuree-selection
methods when selecting a source selection for a procurement.

R19-3-505, Assignment of Rights and Duties

Fhe-rights-and-duties-of-a A Lottery contractor shall not be-trans-

ferred fransfer or otherwise essigned assign its rizhts and duties
without the written consent of the Director,

R19-3-506. Change of Name

If a contractor reguests wishes to change the name in which it

holds a Lottery contract, the contractor shall advise the Director in
a_written_statement. The Director shallu—apea-seeemt—eﬁa—éeear-

meﬂt—ﬁére&tmg-&ame-eh&nge enter into a written agreement with

the contractor te-ehenge in the chaneed nam

erFhe-agreementshall
provide, providing that no ether terms and conditions of the con-
tract are changed.
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R19-3-507. Installment Purchases
An instaliment purchase mav_be used if advantageous to the Lot
tery. If an installment purchase is fo_be used, the Lottery shall

include a pmeae provision for instaltment purchase payments F
shalt-be-ineluded in the solicitation decwment.

R19-3-508. Multiple-source Coniracting

A, Incrementel-—mward: The Loftery shall make An zn
incremental award shall~be—made—enly if the Director
determines in writing that the award is necessary to obtain the
required quantity or delivery.

B. Mudtiple-sward: The Lottery shall make A a mult1pie award
shali-be-raade-only if the Director determines in writing that 2
single award is not advantageous to the Lottery. A multiple G,
award shall be limited to the least number of contractors
necessary to meet the requirements of the Lottery.

R19-3-509. Competitive Sealed Bidding

A.  Aslpvitetionfor Bids-shell-be-issued-and The Lottery shall
include a purchase description and all contractual terms and
conditions applicable to the a procurement in any invitation
for bids issued.

B. In accordance with this Article, the Lottery shall gw ¢ Publie

public notice of the an Iavitation-for-Bids invitation for bids

shel%——be—gi%a before the date set forh in the Inviiation
invitation for the opening of bids in-secordanee—with-this
Astiele, The notice shall irelude-publiestion be published 1
or more times in a newspaper of general circulation before g
bid opening. If the Invitation-for Bids invitation for bidsisfor =
the procurement of services, the notice shall inelude

publication be published twice in a newspaper within this
state for-2-publieations-notless-than-G-ormere-then-10-days

apart. The 2nd publication of the notice shall be not less than

bids 2 bid, or to cancel awards an award or eentraets contract
based on a bid mistakes mistake, shell-be-supperted by a
written determination efthe-Director,
The Lottery shall award a contract shall-be-awarded to the
lowest responsible and responsive bidder whose bid
conforms in all material respects to the requirements and
criteria set-forth in the lavitation-for-Bids invitation for bids.
The amount of any an applicable fransaction privilege or use
tax of a political subdivision of this state shall not be a factor
in determining the lowest responsible and responsive bidder
if a competing bidder located outside of this state is not
subject to a transaction privilege or use tax of a political
subdivision of this state.
Fhe A multi-step sealed bidding method may be used if the
Director determines in writing that it is not practical to
ipitielly prepare a definitive purchase description initially
whiek that is suitable to permit an award based on
competitive sealed bidding, The muiti-step sealed bidding
W An an Invitatien-for Bids invitation
for bids smay-be-issued requesting the submission of technical
offers te—be followed by an g _2nd Ievitation—for-Bids
invitation for bids requesting the submission of vrice offer,
The 2nd invitation for bids shall be limited to those bidders
whose technical offers are determined to be iechnieally
acceptable under the criteria set-forth in the 1st solieitation
invitation for bldg—exeegt—-ﬂaa%—%he-ﬁnﬂa—step-seakd—biéémg,

e EOt-1 i et

If the rice of a recvcled paper pr dact whxch conforms to

specifications is within 5% of a low bid product which is not
recveled and the recyeled product bidder is otherwise the
lowest responsible and responsive bidder, the award shall be
made 1o the hidder offering the recycled product.

6 nor more than 10 days after the 1st publication and not less  R19-3-810.  Competitive Sealed Propoesals

than 2 weeks before bid opening. A

C. The Lottery shall open Bids bids 5ha:}l—be—epeﬂeé publicly at
the time and place designated in the Isvietien—for-Bids
invitation for bids. The name of each bidder, the amount of
each bid, and other relevant information as-may-be specified
by in this Articlertegetherwith-the-neme-ofeach-bidder shall B,
be recorded gnd glaced in the contract file. This record shall
be open to pubhc mspectxon at the bid opening in-a-menner

. The bids shall not be open for C.
public inspection until aﬁer a contract is awarded. To the
extent the bidder designates and the Director concurs, trade
secrets or other proprietary datz contained in the bid b.
documents shall remain confidential in accordance with this
Article,

D. The Lottery Bids shall be unconditionally aceepted accept
without alteration or correction, except as authorized in this
Article. Bids shall be evaluated based only on the criteria and
requirements set-forth in the Invitation-for Bids; invitation for

bids as-preseribed-in-this-Asticle. The Invitationfor Bids-shalt
se&-fbﬂh«%heﬁahmﬁefmateﬁae%ﬁﬁ%eﬁ&ﬂa—shaﬂ—be

E. The Director may permit a bidder Reguests to correct or
wzthdraw an erroneous btés b\d before or aﬂer b:d opcnmg,

the—éetemmaﬁea—ef—ﬂae%eter—%ﬁs—mhdm if the E.
Director determines that the bidder made a bid mistake. Afier
bid opening, se corrections in bid prices or other provisions
of bids prejudicial to the interest of the Lottery or fair
competition shall not be permitted. Except as otherwise F.
provided in by this Article, the Director shall suppost alf
desistons 2 decision to permit the correction or withdrawal of
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Ifi-under-this-Aniele; the Director determines in writing that
the use of competitive sealed bidding is either not practicable
or not advantageous to the Lottery, s-eentraet the Loftery
may be-entered-inte enter into a confract by competitive
sealed proposals.

The Lottery shall solicit competitive sealed Prepesais pro-
posals shell-be-selieited through a Request-for-Propesals
request for propogals.

The Lottery shall give Publie public notice of the Request-for
Proposals request for proposals shall-be-given in the same
manner as provided in R19-3-509(b).

The Lottery shall open Propesals proposals shal-be-opened
publicly at the time and place designated in the Regquest-for
Prepesals request for proposals. The name of each offeror
and sueh other relevant information as-s specified by in this
Article shall be publicly read and recorded in aceordence
with-this-Astiele the contract file. All information contained
in the proposals shall be confidential se-as to avoid disclosure
of contents prejudicial to competing offerors during the pro-
cess of evaluation and contract negotiation. The proposals
shall be open for public inspection after contract award. To
the extent the a bidder designates and the director concurs, a
trade seerets secret or other proprietary data contained in the
bid documents shall remain confidential in accordance with
this Article.

The Lottery Request-forPropesals shall include in z request
for proposaig information regarding state the relative impor-
tance of price and other evaluation factors. specific numerical
weighing is not required,

As-provided-in-the The Lottery may specify in a Regquest-for
Proposals request for proposals-—and-uader-this-Artiele; that
discussions may be conducted with responsible offerors who
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submit proposals determined to be reasonably sus‘cepti_b!e 10
being selected for award for-the-purpese-of-elarifieation 10
assure ensure full understanding of, and responsivensss 1o,
the sclicitation requirements. Offerors shall be accor{ied fair
treatment with respect to any opportunity for discussion and
revision of proposals;, and-sueh-revisions Revisions of pro-
posais may be permitted after submission and before award
for the purpose of obtaining best and final offers. ;a—ee&éue%-
ing-di HORS; The Lottery shall €
not disclose any information derived from proposals submit-
ted by competing offerors in gonducting discugsions.

The Lottery shall award shalbe—made a confract 1o the
responsible offeror whose proposal is determinec} in writing
to be the most advantageous to the Lottery taking into consid-
eration the evaluation factors set-forth in the Request-for-Fre-
posals request for proposals. Ne The Lottery shall not use
other factors or Criteria may-be-used in the evaluation. The
amount of eay an applicable transaction privilege or use tax
of a political subdivision of this sate shall not be a factor in
determining the most advantageous proposal if a competing
offeror located outside this state is not subject to a transaction
privilege or use tax of a political subdivision .of this state. Th.e

cobtrae

written determination that a proposal is the most advan-
tageous to the Lottery shall be retained in the contract file.

Small Business Set-aside

A,

B.

=

R19-3-512,

When practical and as except as provided under subsection
D) of this rule, purchases estimated to cost less th 10 pO
shall be restricted to small businesses in accordance with
procedures_set forth in subgection and (C). Purchase

shall be conducted in accordance with R19.3-512,

If a request for quotations is issued for the gurch_asm_e;__'it_ shall
contain a notice that only small businesses as defined in th‘ese
rules may respond. Anv request for quotations that requir

written_guotes shall request bidders 1o self-certify in their
quotes that they are a small business. If verbal quotes are
accepted in response to a written request for guotations or if
the bidder fails to certify in 3 written quote that it is a small
business, the Lottery shall confirm bhefore_awarding_a
contract that the intended awardee is 2 smail busine‘ss. A
bidder shall be presumed to be small business if it ttas
registered on_the State Procurement Office’s_prospective
vendors list as a small business. The Lottery shal!_ make 2
written notation in the contract file of that confirmation.

If & request for guotations is nof issued. the Lottery_shali
verbally request_confirmation that the bidder contacted to
offer a quote is a small business. The Lottery shall_conﬁrm
before awarding a contract for a purchase that the ;ntgnc?cg
awardee is 2 small business and ghall makea written potation
in the contract file of that confirmation.

The Lotterv shall not determine a bidder’s status

husiness under any of the following gircumstances:

Sole source procurements as define in §41-2536;
Emergency procurements as defined in §41-2537:

Purchases not expected to exceed $1000;

Purchases_that _have been unsuccessfully c_gmp_!e.ted
under_subsections (B) and (C)_of this mle, including
failure to obtain fair and reasonable prices.

Procurements Not Exceeding an Aggregate

a small

5= o 2 =

Amount of $25.000

A,
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The Lottery shall_make purchases estimated fo cost ﬁ-gm
310,000 to $25.000 in accordance with the following
procedures:

4

S

E.

Pape 232

1. Conduct purchases in accordance with procedures pre-
cribed in R19-3-509 and R19-3-510.
2. The Lottery may use the State Procurement Office’s

electronic notification/distribution_system, AZFACTS,

in accordance with the following procedures;

a. Issue a request for quotations. The request for quo-

tations shall be transmitted to the state procurement

office’s electronic/distribution svstermn, AZFACTS.

Retain _requests for guotations on_the electronic

notification/distribution system for at least 11 days,

¢, Accept auotes from bidders on a form approved by
the state procurement administrator and record and
place the quotes in the procurement file,

d. Make the award to the responsible bidder submit.

ting the quotation that is most advantageous to the

Lottery and conforms to the solicitation.

If only I responsive quotation is received, include a

statement in the contract file regarding the basis on

which it was determined that the price is fair and

reasonable. This determination may be based on a

comparison of the proposed price with prices found

reasonable on previous purchases or current price
lists.

The Lottery may place purchases estimated to cost less than

$10.000 on the electronic notification/distribution svstem.

AZFACTS, if the procedures in subsection (A)(2) are fol-

lowed.

The Lottery_may make purchases estimated to cost from

$3.001 to $9.999 in accordance with the following proce-

dures:

1. If applicable under R19-3-511. accept bids from smail
businesses only.

2. Solicit written quotations from at least 3 bidders.

3. Solicit a quotation from any vendor who specifically
requests to submit a quotation. The Eottery shall rotate
the vendors solicited to the extent necessary to give all
vendors a fair and equal opportunity to compete.

4, Issue the request for quotations for a reasonable time as
determined under the circumstances of each case.

5. Accept auotes submitted in accordance with subsection
{(AY2Xc).

6. Make the award in accordance with subsection (AY2){(d)
and, if applicable, subsection (AY2){g).

The _Lotterv_mav_make purchases estimated to cost from

$1.001 to $5.000 in_accordance with the following proce-

dures:

1. If applicable under R19-3-511, accept bids from small
businesses only,

2. Solicit verbal or written quotations from at least 3 bid-

ders.

Solicit a guotation from any vendor who_specifically

requests to submit 2 quotation.  The Lottery shall rotate
the vendors solicited to the extent necessary to give al

vendors a fair and equal opportunity to compete.

Record quotations and place in the procurement file a
record sufficient to facilitate anditing of the purchasing
process.

For purchases of $1.000 or less, the Lottery shall use proce-
dures that provide adequate and reasonable competition and
make records that facilitate auditing the purchasing process,
To determine whether a multi-term contract is subject to thig
Section, the Lostery shall consider the total amount of the
contract over the full term. including the amounts of any
options to extend.

o

i

g

o
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R19-3-53LR19-3-513. Procurements Not Exceeding an Aggre-
gate Amount of $10,000

Asny If a procurement swhieh that does not exceed an aggregate
dollar amount of $10,000 is made with as much competition as is

pragticable under the circumstances, the Lottery shall be exempt
the pmcuremcnt from the pmv1s:ons ef rules R19-3- 509 and R19-

mea%—requifemeﬂﬁ The Lottegy_ shall not be artiﬁcially divided
divide or fragmented fragment 85 procurement requirements to
constitute a purchase under this rule and or to circumvent the
source selection procedures required by R19-3-509 and R15-3-
510.

Pi0-3-512.R19-3-514.80le Source Procurement
If the Director determines in writing that there is only 1 source for

a required material or service itern, the Lottery may award without

competition A a contract of any dollar amount for a grocurement
relating to the desien and operation of the Lotterv or th &

f Lottegg egmp_men; tlckets, and related matena m&y~be

feqwredama&ea&!-—semee%eemmeae&—ﬁem The Lottery shall
avoid Sele sgle source procurement shall-be-aveided except when
no reasonable alicrnative seurees source exist exists. The Director
shail prepare 4 a written determination statement of the basis for

the sole source procurement-shell-in—ineluded determination and
place the statement in the contract file.

R19-3-513:R19.-3-515. Emergency Procurements
Notwithstanding any other provisions of this Asticle, the Director
shall authorize an emergency proeurements procurement if there
exists a threat to public health, welfare, or safety or if a situation
exists which that makes compliance with R19-3-509 or R19-3-510
xmpractacable upnecessary, or contrary to the public interest. as
5 The Lottery

shall make an emergency procurements procurement shall-be
made with sueh ag much competition as is practicable under the

circumstances. The Director shall prepare A a written determina-
tien statement of the basis for the emergency determination and
for the selection of the particular contractor shall-be-inelnded and
place the statement in the contract file,

R1-3-814.R19-3-816. Cancellation of Invitation for Bids or
Requests for Proposals
The Lottery shall cancel or reject Anlnvitation-for-Bids an invita-

tion_for bids, a Reguest-for-Proposals request for propg§§ s, or
other solicitation shali-be-eanceled-or-rejeeted if it is in the best
interests of the Lottery. A written statement of Fhe the reason for

the cancellation or rejection shall be made-past-of placed in the
contract file.

R19-3-515.R19-3-517.Responsibility of Bidders and Offerors

A. In-sceordapce~with—this—Astiele,—the The Director shall
determine that a bidder or offeror is responsible before
awarding a contract to that bidder or offeror. If the Director
determines that a prospective contractor is nonrcsponsable,
the determination Director shall
prepare a written staternent of the basis for the determination;
and be-made-a-part-of place the statement in the procurement
file. A copy of the statement shall be promptly sent to the
nonresponsible bidder or offeror. The unreasonable failure of
a bidder or offeror to prompily supply promptly information
in—connection—with—an—inguiry—with-respeet-to requested
regarding responsibility shall be grounds for a determination
of nonresponsibility with-respest-to-the-bidderor-offeror. A
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bidder or offeror shall not construe A-fnding a determination
of nonresponsibility shal-ret-be-eonstrued as a violation of
the bidder’s or offerot’s rights

B. Faeters—te—be M&L&gﬂ eeﬁs*éefeé consider the
following factors in deterrmmng if-p-prospective-eontrastor
whether a bidder or offeror is responsible inelude;

1. The proposed-contraster’s bidder’s or offeror’s finan-

cial, physical, personnel, and other resources, including
subcontracts;

2. The prepesed-eontracter’s bidder’s or offeror’s record
of performance and mtegrxly,

3. th atly The
brdder s of offergr’§ legal gual:t‘ catmng to contract with
the Lottery, and

4. g

The bsdder sor foergr s reggongtvencss to requests fo
information concerning its responsibility- ; and
&:5. Any The hidder’s or offeror’s compliance with specific
responsibility criteria shall-be-set-forth in the solicita-
tion.
P.C.The Director shall not_disclose Infermation information
furmshed by 2 bxdder or offeror pufsuaaﬂe under th:s m&e

§ectao thhout pr:or wntten conscnt by the badder or offeror
except to law enforcement agencies.

R}%&—S%& 19-3-518.Prequalification of Contractors
A, Pfespeem grosp_ectgv contracsors sh&ﬂ—-pfewée

eea@aeter's ma): be preguahf’ ed for particular types of
materials, or services offered. Prospeetive A prequalified
contraeters contractor heve-s-continaingduty-de shall provide
the Director with information annually on any material
change affecting the basis of prequalification. The Lottery
shall _include prequalified contractors  on  Selisitatien
solicitation mailing lists of potential contractors shall-inelude

B. A prospective contractor need not be prequalified to be
awarded a contract. Prequalification does not represent a
determination of responsibility.

R19-3-537%R19-3-519. Bid and Coniract Security
The Director is-autherized-te may require, in accordance with this
Article, the that a prospective contractor submissien—of submit
security to guarantee faithful bid and contract performance. In To
determmising determine the amount and type of security required
for each contract, the Director shall consider the nature of the per-
formance and the need for future protection to the Lottery. The
Lottery shall include the security requirement for-security-shall-be
stated in the Invitstion-fer-Bid invitation for bid or Reguest-for
Propesals request for proposals.

R10-3-518.R19-3-520.Bid and Performance Bonds for Mate-

tial or Service Contracts

A. If the Director deems it advisable to protect the interests of
the Lottery, the director shall require Bid bid and
performance bonds or other security shall-be-required for
material or service contracts as-the-Direcior-deems-advisable
to-proteet-the-interests-of-the-Lottery. Bond or other security
requirements shall be stated in the solicitation. The Lottery
shall not use Bid bid or performance bonds shel-net-be-used
as a substitute for a determination of bidder or_offeror
responsibility.

B. If 2 bid is withdrawn at any time before bid opening, the
Lottery shall retum any bid security shali-be-returned to the
bidder or offeror.
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R19-3-539.R19.3.-521.Cost or Pricing Data

A. The Director shall require the-subsmissien—of g bidder or
offeror to submit current cost or pricing data in-eonnection

i if-situations- : regarding a potential

contract award if an analysis of the proposed price s essential
to determine that the price is reasonable and fair. A
cantsactor bidder or offeror shall, except as provided in
subsection {C), submit current cost or pricing data and certify
that, to the best of the centraeter’s pidder’s_or offeror’s
knowledge and belief, the cost or pricing data submitted weas
are accurate, complete, and current as of a2 mutually
determined specified date before the-date-of-either:

1. The pricing of amy a contract awarded by competitive
sealed proposals or pursuant-te under sole source pro-
curement authority, if the total contract price is expected
10 exceed an amount established by this Article: ; or

2. The pricing of asy a change order or contract modifica-
tion whick that is expected to exceed an amount estab-
lished by this Article.

B. Any A contract, change order, or contract modification under
for which a eetifieateis gertification of cost or pricing dafa is
required shall contain a provision that the price to the Lottery
shedl be adjusted to exclude any significant amounts by
which the Lottery finds that the price was is increased
because the contractor-furnished cost or pricing data was
were inaccurate, incomplete, or not cwrent as of the date
agreed on between the parties. This-adjustment-by-the The
Lottery may include profit or fee in this adjustment.

¢. The requirements of this rale Section need not be applied to
contracts if any of the following apply:

1. The contract price is based on adequate price competi-

tion;

2. The contract price is based on established catalogue
prices or market prices;

3. The Centraet contract priees pricg ere is set by law or
rule; or

4. Itis The Director determined determines in writing that
it ig in the best interests of the Lottery to waive the
requirements of this sule Section should-be-waived-in
the-bestinterests-ofthe-Fottery and states fn writing the
reasens reason for the waiver are-stated-in-writing,

D. The Lottery shall execute A 2 change order exceeding five
5% of the contract amount or ten-thousand-dellars $10.000,
whichever is greater, shell-be-exeented only after if the
Director determines in writing that the change order is
adventageeus-to in the best interests if the Lottery.

R19-3-528:R19-3-522. Types of Contracts
Except as provided in subsections and (C), Fhe the Lot-

tery may use any type of contract that promotes the best inter-
ests of the Lottery.

B. The Lottery shall not use ef a cost-plus-a-percentage-of-cost
contract is-prohibited.
C. The Lottery shall use A 2 cost-reimbursement contract may

be-used only if the Director makes a written determination i
made-n-writing-by-the-Direetor that the this fype of contract
is to-be-less the least costly to the Lottery thap-any-otheriype.

R15-3-521.R19-3-523 Approval of Accounting System

The_Lottery shall not use any contract type Exeept gxcept wyith
respect-to a firm fixed-price eontractsno-contract-type-mey-be
used contract unless itis-determined-in-weiting-by-the-Director the
Director makes a written determination that the proposed contrac-

EREELMLTIANE SR LR LT TR R LU S s e

tor's accounting system is adequate to allocate costs.
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R19-3-522R19-3-524. Multi-term Contracts
A. Unless otherwise provided by law, the Lottery may eatet 2
contract for materials or services inte for a
period-of-time-up-te as many as five 3 years, as deemed by
the Director to be in the best interest interests of the Lottery,
if the term of the contract and conditions of renewal or
extension, if any, are included in the solicitation and monies
are available for the 1st fiscal period at—the—time of
contracting. The Lottery may enter 4 a contract may-be
entered-inte for a period of time exceeding five 5 years if the

Director determines that:

1. Estimated requirements for the material ot service cover
the period of the contract and are reasonable and con-
tinuing; and

2. The contract will serve the best interests of the Lottery

by encouraging effective competition or otherwise pro-
moting economies in Lottery procurement.

oRies:

G:B.If monies are not available to support eontinuation—of
payment and performance obligations in a subsequent fiscal
period, the Lottery shall cancel the contract shall-be-eanceled

and the-contractor-onky reimbursed reimburse the contractor
for only the reasonable value of emy nonrecurring costs
incurred but that are not amortized in the price of the
materials or services delivered under the contract or whieh
that are not otherwise net recoverable.

R19-3-523.R19-3-525. Right to Inspect Plant

A contractor_and_any_subcontractor shall make svailable for
ingpection by The the Lottery shall, at reasonable times, fspest
the any part of the contractor’s or subcontractor’s plant or place of
business ich that is related
to the performance of any contract awarded or to be awarded by
the Director-if-deemed-in-the-bestinterest-of the-Lottery

RID-3-524:R19-3-526. Right to Audit Records

A _person who submits cost or pricing data as provided in R19-3-
521 shall make available to The the Lottery shall-be-entitled for
andit, at reasonable times and places, to-sudit-the books and
records efsny-person-who-sabmits-cost-o oricins-data-as-provided

that relate to
performance of a contract or subcontract.

Books and records shall be maintained by the contractor for 5
ears from the date of final payment under the prime contract and

by the subcontractor for 3 years from the date of final payment
under the suheontract, unless a shorter period is otherwise autho-
rized in writing by the Director.

R10-3.825.R19-3-527.Reporting of Anticompetitive Practices

1£-for-any-reasen A person who suspects collusion or other anti-
competitive praetices practice by any g biddess bidder or efferers
offeror are-suspeetedsa shall transmit notice of the relevant facts
shall-be-transmitted to the Director and the Attorney General. A
iaw enforcement agency conducting an investigation into these

an_anticompetitive practiees practice is not required to notify to
the Director.

R19-3-526.R19-3-528. Auticompetitive Practices among Bid-
ders or Offerors

A bidder or offeror shall certify that the-subssissien-of the bid or
offer submitted did does not involve collusion or other anticom-

petitive praetiees practice.

R19-3-821:R19-3-529. Retention of Procurement Records
The Lottery shall retain and dispose of Akt all procurement records
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shelt-beretained-and-dispesed-of in accordance with records reten-
tion guidelines and schedules approved by the Department of
1ibrary, Archives, and Public Records.

RI8-3-528R19-3-530,Record of Procurement Actions

The Director shall maintain a record lsting of all contracts in
excess of ten-thousand-doars $10.000 made under R19-3.514
RIO-3-532 or R19-3-515 RID-3-513 for a minimum of five §
years. The record shall contain:

1. Each contractor’s name;

2. The amount and type of each contract; and

3. A listing of the materials or services procured under
each contract.

R15.-3-520-R19-3-831.Content of Specifications

A. A specification may provide alternate glternative deseripiion
descriptions of materials; maferigl or servicesror-constuetion
service items where if 2 or more design, functional, or

performance criteria will satisfactorily meet the Lottery’s
requirements.

B. To the extent practicable, a-speeifieation the Lottery shall not
include any solicitation or contract term or condition in a
specification.

P:C. Fo-the-extent-practicablerspecifieations The Lotteg shall

emphasize functional or performance criteria in_a
specification. To facilitate the use of these criteria, the
Lottery shall use reasonable efforts to include the principal
functional or performance requirements as a part of its
purchase requisitions.

R19-3-832. Types of Specifications

A. Tothe extent practicable, the Lottery shall prepare and use a

specification for a common or general use item if:

1. A material or service item is used repeatedly. the char-
acteristics of the material or service item. as commer-
cially_produced or provided, remain relatively stable
and the frequency or volume of procurement is sienifi-
cant;

2. The Lottery’s recurring needs require uniquely designed
or snecially produced items: or

3. The Lottery finds it to be in the best interests of the Lot-
tery,

The Lottery may use a brand name or equal specification if

the Director determines in writing that vse of a brand name or

equal specification is in the best interests of the Lottery and
that:

i

=

No specification for 2 common or general use item or

qualified products list is available:

2. Time does not permit the preparation of a form of speci-

fication other than a brand name specification; or

The nature of the product or the Lottery’s requirements

make use of a brand name or equal specification suitahle

for the procurement,

€. In any brand name or equal specification, the Lottery shalt
designate as many different brands as are practicable as “or

equal® references. The Iottery shall explain in each
solicitation that uses a brand name or equal specification that

use of a brand name is to degcribe the dard of guali
performance, and characteristics desired and is not intended
to limit_or restrict competition. The solicitation shall state
that _produg ubstantially _equivalent to the brands
designated qualify for consideration.

e
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R19-3.830:R19-3-533. Confidentiality
A:  The Lottery shall make available for public inspection every

Specifieation specification, and any written determination or

other document generated or used in-the-development-ofa 1o
develop the specification,

shalt-be—svailable-for-puble
inspectionrexcept-to-the-entent-thatthe unless withholding of
this information is permitted by law and er required es
deeemed by the Director

B:
Ll : (Geation.
R19-3-534. Maximum Practicable Competition

1 specifications shall;
1. Seek to_promote overall economy for the pumpose
intended;
2.  Enconrage competition in satisfying the Lotte
and

Not be unduly restrictive.

R19-3-53%R19.3-535 Requirements of Nonrestrictiveness
A. Nonexclusive specifications

1. To the extent practicable and unless otherwise permitted
by this Article, the Lottery shall describe its require-
ments in » al-speeifications specification shall-desevibe
the-Lottesyls-requirements in a manner that does not
unnecessarily exclude a material or service.

2. The Lottery shall not use Proprictary proprietary specifi-
cations shell-net-be-used unless the Director determines
in writing that the specifications are required by demon-
strable technological justification and that it is not prac-
ticable or advantageous to use a less restrictive
specification. Past success in the 2 material’s perfor-
mance, traditional purchasing practices, e and inconve-
nience of drawing specifications does not justify the use
of a proprietary speeifieations specification.

B. ‘Fe-the-extent-practieabler-the The Lottery shall use accepted
commercial specifications and procure standard commiercial
materials,

Ri19-3-832:R19-3-536.Preparation of Specifications by Persons
Other than State Personnel

The Director may enter into a contract to have a specification or
lan_for a Lottery_contract prepared by a person other than state

’s needs:

ad

personngl. The gontract shall provide that the requirements of
Ri9-3-529 this Article apply to all specifications or plans prepared
Centraets—for-the-prepara-

by persons other than state personnal

R19-3-533:R19-3-537.Conflicts of Interest

A. Ne A person preparing or assisting in the preparation of a
specification, plan or scope of work

shall not receive any direct or indirect benefit from the
aﬁh—a&&eﬂ use of the spec:f canons, glan or §cgge of wgr

€B. M&Mﬂg—&m&ﬁ%ﬁe&e The Dxrector
shall approve or disapprove all
specxﬁcataons.

R19-3-534.R19-3-538. Filing of a Protest
A. Asy An interested party may protest a solicitation issued by

the Lottery, em~the a proposed award, or the award of a
confract,
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B. The A protest shall be in writing and include the following

information:
1. The name, address, and telephone number of the pro-
tester;

2. The signature of the protester or its representative;

3. Identification of the solicitation or contract number;

4. A detailed statement of the legal and factual grounds of
the protest, including copies of relevant documents; and

5. The form of relief requested.

R18.3.8385:R19-3-539. Time for Filing Protest
A. Protests concerning improprieties in a solicitation.
1. A person who Pretests protests based-upen an alleged

improprieties jmpropriety in a solicitation that ere is
apparent before the bid opening shall be-filed file the
protest before bid opening. A person who Pretests pro-
tests based-upen ap alleged improprieties impropriety in
a solicitation that are iz apparent before the closing date
for receipt of initial proposals shall be-filed file the pro-
test before the closing date for receipt of initial propos-
als.

2. A_person who h—jafaememems—feqaesmg—fmpesals—
protests eoncerning an_allesed improprieties impropri-

ety in a request for proposals regarding a procurement
that de does not exist in the initial solicitation but thet

are i subsequently incorporated into the seolicitation
shall be-filed file the protest by the next closing date fer

feeeipt—e»f-grepes&ls following the incorporation.
3

B. In-cases-other-than-these A person whose protest is not
covered in subsection (A), pretests shall be file the protest
within tes 1Q days after the award-is-made person knows or
should_have known the basis of the protest, whichever is
earlier.

C. Inxthe-event Whena protest is filed, the Directer Procurement
Officer shall immediately give written notice of the protest to
the successful contractor if an award has been made or to all
interested parties if no award has been made.

R19-3-540.  Stay of Procurement During Protest

If a protest is filed before an award of a contract or before perfor-
mance of 2 contract has begun. the award may be mads or contract
performance may proceed, unless the Procurement Officer stavs

the contract award or performance after making a written determi-
nation that there is a probability the protest will be sustained or a

stay is not con to the best interests of the Lottery,

R19-3-836.R19-3-5341. Confidential Information

If the a protester belicves the g protest contains material that
should be withheld;-a-statement-advisiag from the public, the pro-
testor_shall advise the Bireetor Procurement Officer of this fact
shall-necompany in a statement submitted with the protest subsmis-
ston. :

Ri0-3-542: HenringProcedures

Volume 4, Issue #3
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RIO-3-837.R19-3-542. Decision by the Bireetor Procurement

Officer
A. The Direster Procurement Officer shall issue a written

decision within 68 14 days after a protest has-been is filed.
The decision shall contain an explanation of the factual and
legal basis of the decision.

The Bireetor Procurement Officer shall fumnish a copy of the
decision to the protester by any method that provides
evidence of receipt.

The time limit for decisions set-ferth-in under subsection (A)
may be extended by the Birector Procurement Officer for
good cause for a reasonable time not to exceed 30 days. The
Pirector Procurement Officer shall notify the protester in
writing that the time for the issuance of a decision has been
extended and the date by which a decision will be issued.

If the Bireeter Procurement Officer fails to issue a decision
within the time limits sat ferth in subsection (A) or (C), the
protester may proceed as if the Directer Procurement Officer
had issued an adverse decision.
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RI9-3-538.R19-3-843, Remedies

A. If the Director Procurement Officer sustains the protest in
whole or in part and determines that a solicitation, propesed
contract award, or confract award does not comply with
ARS8, § 5-309 or this Article, the Bireetor Progurement
Officer shall implement an appropriate remedy.

B. In determining an appropriate remedy, the Direstor
Procurement Officer shall consider all of the circumstances
surrounding the procurement or proposed procurement
including:

. The seriousness of the procurement deficiency,
2. The degree of prejudice to other interested parties or to
the integrity of the procurement system,

The good faith of the parties,

The extent of performance,

The costs to the Lottery,

The urgency of the procurement, and

The impact of the relief on the Lottery’s mission.

C. An appropriate remedy may include ere 1 or more of the

Mopa W

following:
1. Decline to exercise an option to renew under the con-
tract;

2. Terminate the contract;
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Reissue Amend the solicitation;

Issue a new solicitation;

5. Award a contract consistent with AR.S. § 3-509 and
this Article; or

6. Awny Implement other relief as-is determined necessary

to ensure compliance with A.R.S. § 5-509 and this Arti-

cle.

R&Q-—S%J&d&a&l—kewew

W

R19-3.544. Appeals to Protest Decisions to the Director
A. A person who appeals 2 decision entered or deemed to be
entered by the Procurement Officer on a protest shall file the
appeal with the Director-within 5 days after the date the
decision is received.

Content of appeal. An appeal shall contain:

1. The information regunired by R19-3-538(B), including
identification of protected mformatlon in the manner
_d_icnbed in R19-3-541;

A cony of the decision of the Procurement Officer; and

The asserted factual or legal error in the decision from
which the appeal is taken,

The Director shall immediately give written notice of an
appeal to all interested parties,

The Director shall refer an appeal of 2 decision on 2 protest to
the Office of Administrative Hearings for disposition, Upon
receipt of the findings of fact, conclusion of law, and decision
of the Administrative law Judge, the Director shall determine
whether 2 conflict exists between the interests of the appel-
lant_and the Lottery. If the Director determines a conflict
exists. the Director shall decline to review the decision of the
Administrative law Judpe and in accordance with ARS. §
41-1092.08(B), allow the Administrative Law Judee’s deci-
sion to hecome final,

R19-3-5458, Stay of Procurement During Appeal

If a stay is issned under R19-3-540, the filing of an appeal shall
automatically continue the stay unless the Director makes a writ-
ten determination that the award of a contract without delay is nec-
essary 1o protect substantial interests of the state,

R19-3-546. Dismissal Before Hearing

The Director shall dismiss an sppeal before seheduling a hearing if
the Director makes a written determination that the appeal does
not state 3 valid basis for protest or is under R19.3.544(A}.

R19-3-530.R19.3-547. Commission’s Rejection of Award
Ne-requestte If 2 stay of procurement is issued under R19-3-340,

a person shall not request, nnder A R.S. § 5-509(C). that the Com-
mission reject an award made by the Director shall-be-made-to-the
GBRWHH&%R—H%—%{G} until a final decision
on any pretest appeal has been made by the Director and the award
communicated io the Commission.

R19-3-5848. Contract Claims

A. A person who bas a contract ¢laim shall file the claim with
the Procurement Officer within 12 months after claim arises,

B. The Procurement Officer shall settle and resolve al! contract
claims in accordance with R19-3-549

=

e
jor o

1=
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BebB-3-840: R19-3.549 Contraet—Claims—and-—Controversies

Resolution of Contract Claims

A. If a eontreversy contract claim cannot be resolved by mutual
agreement of the parties, the Birecter Procurement Officer
shall, upon a written request by the contractor fora-final
deeision, issue a written decision no more than 60 days after
the request is filed. Before issuing a final decision, the
Biveeter Procurement Officer shall review the facts pertinent
to the centreversy contract claim and secure any necessary
assistance from legal, fiscal, and other advisors.

B. The Bireetor Procurement Officer shall furnish a copy of the
decision to the contractor by any method that provides
evidence of receipt. The decision shall include:

. A description of the eentreversy contract claim;

2. Avreference to the pertinent contract provision;

3. A statement of the factual areas of agreement or dis-
agreement;

4. A statement of the Direetor’s Procurement Officer’s
decision, with supporting rational; and

5. A paragraph substantially as follows: “This is the final
decision of the Pireetor Procurement Officer. This deci-
sion may not be appealed to the Commission™.

C. The time limit for decisions set-Forth-in under subsection (A)
may be extended for good cause for a reasonable time not to
exceed 30 days. The Direster Procurement Officer shall
notify the contractor in writing that the time for the issnance
of a decision has been extended and the date by which 2
decision shal will be issued,

D. If the Birector Procurement Officer fails to issue a decision

R19:3-550. A

Director

A. A person who appeals a decision of the Procurement Officer
on_a contract claim shall file the appeal with the Director
within 5 days from the date the decision is received.

B. ntent of appeal. An appeal shall contain a copy of the
decision of the Procurement Officer and the asserted factual

or legal error in the decision from which an appeal is taken.

The Director shall refer an appeal of a decision on a contract
to_the Office of Administrative Hearings for disposition.
Upon receipt of the findings of fact, conclusions of law, and
decision of the Administrative faw Judge, the Director shall
determine whether a conflict exists between fhe inferests of

the appellant and the Lottery. If the Director determines a
conflict exists, the Director shall decline to review the

decision of the Administrative law Indee and in accordance

with AR.S. § 41-1092.08(B). allow the Administrative law
Tudge’s decision to becorne final.

Ri10-3-541: R19-3-551. Debarment and Suspension of Con-
tractors

The-suspensien Suspension and or debarment of asy a person
from consideration for award of contract pussuant-t6 under this
Article shall be governed by AR.S. § 41-2613, except that refer-
ence to “Director” shallsmean means the Executive Director of the
State Lottery.

RA0-3-545, R19-3-552. Exclusive Remedy

This Article provides the exclusive procedure for asserting a claim
against the Lotteryy arising in-relatien-te from any procurement
conducted under this Article.

eals of Contract Claim Decisions fo the

I

within sixey 60 days after the a request is filed or within the  R19-3-546. Renumbered
time prescribed under subsection {C), the contractor may R19-3-347. Repumbered
proceed as if the Bireetor Procurement Officer had issued an R19-3-548, Repmbered
adverse decision. R19-3-549, Repumbered
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