Arizona Administrative Register

Notices of Supplemental Proposed Rulemaking
NOTICES OF SUPPLEMENTAL PROPOSED RULEMAKING

After an agency has filed a Notice of Proposed Rulemaking with the Secretary of State’s Office for Register publication and filing
and the agency decides to prepare a Notice of Supplemental Proposed Rulemaking for submission to the Office, the Secretary of
State shall publish the Notice under the Administrative Procedure Act (AR.S. § 41-1001 et seq.). Publication of the Notice of Sup-
plemental Proposed Rulemaking shall appear in the Register before holding any oral proceedings (A.R.8. § 41-1022).

NOTICE OF SUPPLEMENTAL PROPOSED RULEMAKING

TITLE 7. EDUCATION

CHAPTER 3. COMMISSION FOR POSTSECONDARY EDUCATION
PREAMBLE

Register citation and date for the original Notice of Proposed Rulemaking:

4 A.AR. 1837, July 17, 1998.

Sections Affected Rulemaking Action
R7-3-501 Amend
R7-3-504 _ - Amend
R7-3-505 : Amend
R7-3-506 : New Section
R7-3-507 : New Section

The specific authority for the rulemaking, including both the authorizing statute (géneral} and thé statutes the rules are
implementing (specific):

Authorizing statute: AR.S. § 15-1852(C)

Implementing statute: A.R.S. § 15-1873 et. seq.

The name and address of agency personnel with whom persons may communnicate rg. garding' the rule:

Name: Verna Allen, Executive Director

Address: Commission for Postsecondary Education
2020 N. Central Avenue, Suite 275
Phoenix, Arizona 85004

Telephone: (602) 229-2595

Fax: (602) 229-2599

An explanation of the rule, including the agency's reason's for initiafing the rule: ’

R7-3-501 through R7-3-507 will provide procedures for implementing the Arizona Family College Savings Program Ithrough
financial institutions as a public-private partnership. These rules will establish a uniform and consistent manner in implementing
the Arizona Family College Savings Program.

.
1

The Commission submitted its Notice of Proposed Rulemaking to the Secretary of State's Office on June 26, 1998. On July 15,
1998, the Commission was notified by the Secretary of State’s Office that the information was inadequately provided, which
resulted in the inaccurate publication of the Commission's proposed rules on Fuly 17, 1998, Subsequently, the Commission made

the appropriate comrections, and made additional changes to the proposed rules as well; those changes are described herewith. Note-

that in all sections, some of the new language which is underlined is now stricken.

R7-3-501 has minor changes. A new definition for R7-3 -501{A) has been added, and the remaining subsections were relabeled
accordingly. Also, new language has been added to the definition of “cash.” The entire definition of “certification” has been
stricken. R7-3-501(F) has had clarifying language added, with previcus langnage stricken to conform to the additions,

The Preamble was published showing R7-3-505 as a new section. R7-3-505 is not new. The confusion was the result of the Com-
mission not providing the original language for that section. The language for that section is shown in this supplement by stricken
language, followed by the new language, which is underlined. R7-3-505 (A) has been changed so that the aggregated deposit
amount is no longer a sum certain, but rather, a formula. R7-3-505(B) is a new subsection addressing the issue of excess account
balances. R7-3-505(D) is a new subsection refetring to a contributor’s certification that to the best of his or her knowledge, the con-

tribution that he or she is making will not cause the designated beneficiary's aggregate account balances to exceed the established
limit. )
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R7-3-306 has minor changes. The amount of the penalty on a non-qualified withdrawal has been lowered from 15% to 10%, and
an Internal Revenue Code reference has been changed to reflect a recent change to the Internal Revenue Code itself.

R7-3-507(B) is a new subsection which prohihits account owners from directing the investment of funds in accounts after the ini-
tial account opening. R7-3-507(C) has received minor changes for clarification purposes.

- 7. Ashowing of good canse why the rule is necessary to promote a statewide interest if the rule will diminish a previeus grant of
: authorify ef a political subdivision of this state:
Not applicable, i

8. The preliminary summary of the economie, smail business. and consumer impact:

a.  An identification of the proposed rulemaking: Arizona Family College Savings Program, R7-3-501 through R7-3-507,
adopted pursuant to A.R.S, § 15-1873 et. seq.

b.  An identification of the persons who will be directly affected by, bear the costs of, or directly benefit from the proposed rule-
making: Persons direcily affected are account holders, beneficiaries, and financial institutions. Account holders will bear costs in
paying an application fee and a potential maintenance fee. Account holders will benefit from the Program as the interest is tax
deferred and taxed at the income bracket of the beneficiary. Beneficiaries will directly benefit from the Program as having money
available to attain a college education. Financial institutions will bear the cost of paying a marketing fee and will benefit by
increasing the deposits into their financial institutions.

¢.  An analysis of the probable costs and benefits from the implementation and enforcement of the proposed rulemaking on the
Commission. and on any political subdivision or business directly affected by the proposed milemaking: The Commission will bear
administrative costs in keeping track of the information received from the financial institutions and enforcing the penalties for non-
qualified withdrawals.

d. The probable impact of the proposed rulemaking on employment in business, agencies. and political subdivisions of this state
affected by the proposed rulemaking: Financial institutions will bear the cost of paying a marketing fee. The Office of Administra-
tive Hearings will hear any causes which involve an appeal from the Commission.

e. A statement of the probable impact of the proposed rulemaking on small business: Some financial institutions are small busi-
nesses and will need to bear administrative costs in implementing and maintaining the Program,

f A statement of the probable effect on state revenues: Additional funding for the Commission will be needed to implement the
program.

g. A description of any less intrusive or less costly alternative methods of achigving the purpose of the proposed miemaking:
Due to the nature of the various statutory requirements, less intrusive or less costly alternatives were not available.

.9, The name and address of agency personnel with whom persons may communicate regarding the accuracy of the econonic,;
small business, and consumer impact statement:

Name: Vema Allen, Executive Director
Address: Commission for Postsecondary Education
2020 N, Central Avenue, Suite 275
. Phoenix, Arizona 85004
Telephone: (602) 229-2595 :
Fax: (602) 220-2599 . : ' o "
10. The time, place, and nafure of the proceedings for the adoption, amendment, or repeal of the rule or, if no proceeding is
scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:
Date: December 21, 1958
Time: 9am.
Location: ' Commission for Postsecondary Education

2020 N. Central Avenue, Suite #275
Phoenix, Arizona 85004

Nature: Oral Proceeding and Adoption of Rules

© 11 Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
' Not applicable.

- 12, Incorporation by reference and their location in the rules:
Not applicable.

13. The full text of the rules follows:
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TITLE 7. EDUCATION

CHAPTER 3. COMMISSION FOR POSTSECONDARY EDUCATION

ARTICLE 5. ARIZONA FAMILY COLLEGE SAVINGS

PROGRAM
Section
R7-3-501.  Definitions
R7-3-504. Changing Designated Beneficiary
R7-3-505. Contribution Limitations
R7-3-506.  Withdrawals; Reporting of Non-qualified With-
drawals; Penalties '
R7-3-507. Oversight of Financial Institutions

ARTICLE 5. ARIZONA FAMILY COLLEGE SAVINGS
PROGRAM

R7-3-5061.  Definitions

A, “AR.S”means Arizona Revised Statutes.

AB. “Cash” means currency, bills and coin in circulation, or con-
verting a negotiable instrument to cash by endorsing and pre-
senting to a financial institution for deposit. An automatic
transfer, cashier's check, certified check, money order, payroll
deposit, traveler's check, personal check, and wire transfer will

be treated as cash.
B- “Certification”’—reans—a Sig’!ﬂd, witien—statement bj‘ AR

fieation:

C. *Code” means the Internal Revenue Code,

£€D. “Commission” means the Commission for Postsecondary Edu-
cation as defined in A.R.S, § 15-1871.

BE. “Committee” means the Family College Savings Program
Oversight Committee as defined in A.RS. § 15-1871.

F.  “Direct the investment” means specifyving or attempting to
specify the-individual business-entities particular financial
instruments (such as certificates of deposit) or pwnership
interests (such as stock certificates or interests in muitual
funds) either individually, or within a fund family or other
group of bust ities financial instruments or ownership
interests held as an investment group, into which the account
holder's contributions or earnings will be invested. Direct the
investment does not mean selecting an initial type of invest-
ment program if more than 1 program is offered.

EG. “Negotiable insttument” means negotiable insttument as
defined in AR S. § 47-3104.

R7-3-504.  Set-up-and-Maintenanec-ofAcconnis—Reporting
i i tesChanging Designated
Beneficiary

A Pussuant-toARS—§§15-1875-GD;-(Brand-(-the-Comais-
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An account owner may change the designated beneficiary so long
gs the new designated beneficiary is a member of the family, as
defined in AR.S. § 15-1871(R), of the previously named designated
beneficiary, The account owner must certify and provide to the
financial institution the name, address, social security number, and
relationship of the new designated beneficiary to the previously
named designated beneficiarv. The change shall be effective upon
the financial institution's receipt of such certification.

R7-3-505.  Oversicht—of—Finaneisl—InstitutionsAccount
Balance Limitations

& Disolai ¢ State Linbili

November 20, 1998




Arizona Administrative Register 3

helder-shall-certify-to-the-Commission-thatforFor each desip-
nated beneficiary—snd—ta-the-best-of-the-aecount-holder's
the balance in all qualified state tuition programs,

as defined in § 529 of the Code. dees shall not exceed the
lesser oft

1. $5060:000The product (rounded down to the nearest mul-
tiple of (81000} of 7 and the average one year's under-
graduate tnition. fees, room and board at _independent
four vear higher education institutions as measured and
last published by the College Board's Independent Col-
lege 500 Index: or :

2. The cost in current dollars of qualified hisher education
expenses the account holder reasopably anticipates the
designated beneficiary will incur,

73 ifiention-deseribed in-R7-3 S05(A).ol hall ol

4

noted-benefisinry:

Any excess balances with respect fo a designated beneficiary
shall be promptly withdrawn as a non-qualified withdrawal or
fransferred to another account in accordance with AR.S. § 15-
1875(F). )

Each vear, the Commission shall review the amount set forth
in R7-3-545(A), above.

Persons making contributions to accounts shall certify, that as
to the account's designated beneficiary, and to the best of the
contributor’s knowledge, the balances in all gualified state
luition programs, as defined in § 529 of the Code, do not
exceed the account balance limitations described in R7-3-

S05(A). above,

R7-3-506. Withdrawals: Reporting _of _ Non-qualified
‘ Withdrawals; Penalties

“A” An account owner may withdraw funds from an account at
: gnytime. The designated heneficiary of an account shall not
have any agthority to withdraw funds from an account unless

(9]

=}

A
<
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the account is structured to give the desipnated beneficiary

such right of withdrawal upon matriculation or upon incurring

qualified higher education expenses.
B. Pursuentto ARS. §§ 15-1875 1, and the Commis-
sion has authority fo assess penalties for non-qualified with-
drawals. In order to make s withdrawal, the account holder or
the account holder’s desisnee must complete a certification, on
a form approved by the Commission, declaring that the funds
will be used for the purposes set forth in AR.S. § 15-1871. If
an account holder fails to certify that a withdrawal is qualified.
or if a financial instifution has reason to believe that a with-
drawal is non-qualified, the financial institution shall withhold
from_such withdrawal an amount equal to 5% 10% of that
portion of the that withdrawa! which constitutes income under

7263 of the Code. The amount of said withholding shall be

remitted to the Commission within 7 calendar days from the
date of the withholding. The financial institution shall report
any such withholding. in writing, to the Commission within 3
business days, including identification of the account holder,
beneficiary, date of withdrawal, amount of withdrawal and a
brief description as to why the financial institution believes the
withdrawal to be non-qualified. The financial institution shall
notify the account holder and benefici in writing, of an
The account holder mav_dispute anv withholding made by a
financial institution under R7-3-506(R) by submitting written
notice, to the Commission. within 30 days from the date of
such withholding. The Commission shall make a written deter-
mination regarding the dispufe within 30 days of the receipt of
its notice from the account holder. If the account holder dis-
agrees with the Commission's determination, the matter shall
be adiudicated in accordance with A.R.S. § 41-1092 of. seq.

R7-3-507, Oversight of Financial Institutions
A. Disclaimer of State liability. Every document pertaining to the
Family College Savings Program shall clearly indicate that
“The account is not insured by state-this the State of Arizona
and neither the principal deposited nor the investment return is
guaranteed by the State of Arizona.” A rubber stamp may be
used to imprint this langnage on_deposit slips, account state-
ments, payroll stubs, or other documents pertaining to the
Family College Savings Propram, This language may also be
handwritten or typed or provided by any other method to facil-
itate compliance.
No Investment Direction. A financial institution shall not per-
mit an account holder to move funds, once deposited, that in
any way would result ip investment direction under §
529(b)(5} of the Code or R7-3-501(F). ahove.
BC. Reporting Requirements.

1. Toaccount holders: .

a At least uarterly, every financial
institution shall provide each account holder with a
statement. The statement shall list a beginning bal-
ance. all activity during the quarter, including any

interest paid or dividends earned and any penalties
charged, and an ending balance. Additionally. the

statement for the 4th ealendsr-quarter shall include
the following information: an annual beginning bal-
ance, an annual total of the interest eamed or divi-
dends paid, an annnal total of any penalties charged,
and a year-end balance,

[

e
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b. Within the time-frames established by the Code, EF. Marketing programs,

financial institutions shall provide Form 1099G to 1. Any financial institution or group of financial institutions
account holders. that wishes to engage in jts own marketing program may
2. To Commission. A copy of the statement described in do so provided that any proposed marksting program is
R7-3-307(CY(1) above shall be sent to the Commission. first submitted to the Commission for review. If. within
Additionally, each financial institution shall provide the 30 days, the Commission does not notify the financial
Commission_with_the information required by AR.S. § : institution or group of financial institutions. in_writing, .
15-1874(F). . that the proposed marketing propram is rejected or E
€D. Access to books and records, No contractor shall have aceess requires modifications, the proposed marketing program
to the books and records of a financial institution or Program shall be deemed approved, '
Manager unless the Commission or its designee 1st approves, 2.  Any financial institution or group of financial institutions
with or without modification, such request for access. that chooses to engage in its own marketing program may
BE. Non-rengwal. The Commission's failure to renew a contract petition the Commission for a credit against fiture mar-
with a financial institution shall not be construed as “good keting fees,

canse” as referred to in A R.S. § 15-1874(T).
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