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publication.

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which
have appeared in the Register 1st as proposed rules and have been through the formal rulemaking process including approval by
the Governor’s Regulatory Review Council. The Secretary of State shall publish the notice along with the Preamble and the full
text in the pext available issue of the Arizona Administrative Register after the final rules have been submitted for filing and
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R4-28-1204 Repeal

Part A New Part
R4-28-A1201 New Section
R4-28-A1202 New Secction
RA4-28-A1203 New Section
R4-28-A1204 New Section
R4-28-A1205 New Section
R4.28-A1206 New Section
R4-28-A1207 New Section
R4-28-A1208 New Section
R4-28-A1209 New Section
R4-28-A1210 New Section
R4-28-A1211 New Section
R4-28-A1212 New Section
R4-28-A1213 New Section
R4-28-A1214 New Section
R4-28-A1215 New Section
R4-28-A1216 New Section
R4-28-A1217 New Section
R4-28-A1218 New Section
R4-28-A1219 New Section
R4-28-A1220 New Section
R4-28-A1221 New Section
R4-28-A1222 New Section
R4-28-A1223 New Section
Part B : New Part
R4-28-B1201 New Section
R4-28-B1202 New Section
R4-28-B1203 Renumber
R4-28-B1203 Amend
R4-28-B1204 New Section
R4-28-B1205 Renumber
R4-28-B1205 Amend
R4-28-B1206 New Section -
R4-28-B1207 New Section
R4-28-B1208 New Section
R4-28-B1209 . New Section
R4-28-B1210 New Section
R4-28-B1211 New Section
Article 13 - Amend
R4-28-1301 Repeal
R4-28-1302 Amend
R4-28-1303 Amend
R4-28-1304 Amend
R4-28-1305 Amend
R4-28-1306 Repeal
R4-28-1307 Amend -
R4-28-1308 Repeal
R4-28-1309 Repeal
R4-28-1310 Amend -
R4-28-1311 Repeal
R4-28-1312 Repeal
R4-28-1313 Amend

2. The specific authority for the rulemaking, including both the anthorizing statute_(general) and the statutes the rules a;—é: 2 o
implementing (specific): e

Authorizing statute: A R.S. §§ 32-2107, 32-2183.01(E), 32-2194.05(E), 32-2195.05(E), 32-2198.10(D), 41-1073

Implementing statute: A R.S. Title 32, Chapter 20, A.R.S. Title 41, Chapter 6, Article 7.1,-and AR.S. §§ 33.1215 and 33—-1219

3, The effective date of the rules:
' Febroary 3, 1999

4 A list of all previous notices appearing in the Register addressing the final rule:
Notice of Rulemaking Docket Opening: 3 A.AR. 867, March 28, 1997.
Notice of Proposed Rulemaking: 4 A AR. 1678, July 10, 1998.
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Notice of Public Hearing On Proposed Rulemaking: 4 A.AR. 2131, July 31, 1998.
Notice of Public Information: 4 A.A.R. 3345, October 23, 1998.

5. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Cindy Wilkinson
Address: Real Estate Department
2910 North 44% Strect, Suite 100
Phoenix, Arizona 85018
Telephone: (602) 468-1414, Ext 145
Fax: (602) 468-0562

6.  An explanation of the rule, including the agency’s reasons for injtiating the rule: '
In March 1997, the Department opened a rulemaking docket and began drafting new rules for real estate activities in Arizona.
The Department anticipated that a final draft would be ready for G.R.R.C. review in October 1997. The task, however, turned
out to be bigger than anticipated. The Articles and Sections required restructuring so that stakeholders could more easily under-
stand and find specific licensing requirements; many substantive policy statements needed to be included within the rules; new
statatory time-frame requiremenis compelled the Department to review how files were handled and to develop common licens-

ing procedures that could be applied to the overall licensing program; and forms were analyzed to verify whether certain infor-
mation was necessary for lcensing.

After the 1st draft was completed, the Deparimenit sent key stakeholders and associations a cepy of the 77-page, October 29,
1997 draft, noticed real estate stakeholders in the Real Estate Bulletin, and sent other real estate businesses a letier informing
them that the draft was available for review on the Department’s web site. At the request of the Arizona Association of Realtors
{AAR), the Department extended the November 28, 1997, comment deadline to January 15, 1998, The AAR was 1 of 12 stake-
holders providing written comments on the October draft, and made 212 written comments. Of that 212, the Department made
153 changes. An additional 12 comments were format related and dealt with writing style.

The Department sent an updated draft on March 23, 1998, again noticing stakeholders in the Real Estate Bulletin, and posting a
summary and the draft on the web page on March 26th. Three stakeholders contributed comments on the March draft. Of these
3, the AAR made written comments on 90 rules, of which the Department made 51 chapges.

The Commissioner and key members of the Department met with members of the AAR on May 21, 1998, to discuss the Associ-
ation’s concerns on specific issues. Consensus was reached in many areas and the Department explained specifically which
issues could not be remedied to the Association’s satisfaction, such as adding a new Article dealing with prosecution’ and
enforcement; requiring that licensees make copies of documents for parties; limitations on promotional activities; and develop-
ers’ placing of down payments and earnest monies in a general operating account instead of a neutral account or escrow.

The proposed rulemaking package was published on the Department’s web page on June 22, 1998, and in the Arizona Adminis-
trative Register on July 10, 1998. Due to an error in calculating the dates for the published August 4™ and 5t public hearings,
the Department renoticed the public hearing dates and scheduled them for August 24® and 25%. Then, the Office of the Secre-

tary of State inadvertently omitted printing the notice and the hearing dates were again rescheduled, for September 3 and 4%,
As aresult of these errors, stakeholders were provided with an additional month to comment on this rulemaking.

Although the AAR attended the public hearing and testified on specific issues in the rulemaking, AAR representatives indicated
that written comments would also be submitted by the close of record. Because these written comments were faxed after 8 p.m.,

September 4‘1’, the Department initially did not consider them as part of the official record. However, in the interest of fair play,
the Department has reviewed and considered these comments in the final analysis.

The record was reopened on September 25, 1998, and additional meetings were held with stakeholders on October 14, 1998. In
addition, the October Real Estate Bulletin requested stakeholder additional comments on the proposed rule package.

This rulemaking establishes an up-to-date program for Arizona real estate licensees. The program, administered by the Arizona
Department of Real Estate {Department), governs licensure, education, advertising, compensation, franchises, public reporis

and the professional conduct of licensees. The program assures any Department licensee and real estate purchaser of clear,
understandable and consistent standards.

The rules incorporate all current substantive policies that impose a requirement or standard on the regulaied community and

include the requirements of A.R.S. §§ 25-320(K) and 25-502(E) by requesting social security numbers of all licensees who are -
individuals.

Most of the rules have not been revised in at least 10 years. Many of the cutrent rules duplicate statutory provisions, are incon-
sistent with statutes, are too narrowly focused, or are difficult to interpret.

The extensive editing and additional language may give the appearance that new requirements are being included in this rule-

making. Much of the information that appears new, however, is already required as part of the license application and had not
previously been included within the rules.

e
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As aresult of AAR comments, the Department carefully examined this rulemaking to ensure that the terms “disclose”™ and “dis-
closure” were further described as information that would be revealed in writing, or if used in circumstances other than written -
advertising, the information would be orally revealed.

SPECIFIC SECTION BY SECTION EXPLANATION OF THIS PROPOSAL

R4-28-101. Definitions. This Section sets forth the terms used within the rules governing the real estate community, pursuant to
AR.S. Title 32, Chapter 20, and will simplify interpretation of responsibility and clarity of purpose.

Some of the definitions in R4-28-201 were moved to R4-28-101 as a more logical location for information relating to the entire
Chapter. Terms such as “associate broker,” “department,” “employing broker,” and “member” were already defined in statute
and have not been transferred. The term. “Attorney General” needs no further clarification. The term “classroom hout™ has been
replaced with the term “credit hour.” Terms “ADEQ” and “ADWR” have been defined to eliminate confusion when explaining
“Department” requirements and responsibilities.

In the past, there was confusion when dealing with ‘trade names,” ‘fictitious names’ and ‘d.b.a.” names. These definitions were
50 intertwined that it became confusing to remember which one was registered with the county or which one was registered with
the Office of the Secretary of State. The Department defines *“fictitious” to broadly encompass all 3 terms when dealing with a
name other than a person’s legal name since it deals with all 3 in essentially the same marmner.

R4-28-102. Document Filing; Computation of Time. This Section clearly explains the necessary standard for the delivery to,
and receipt by, the Department for correspondence, forms, legal filings and other documents. It clarifies when a document is
considered filed and gives criteria for calculating time periods. It also allows for use of the “postmark date” for determining the
timeliness of applications for original or renewal licensure received by the Department.

R4-28-103. Licensing Time-frames, A.R.S. Title 41, Chapter 6, Article 7.1, requires agencies to adopt rules establishing time-
frames for the granting or denial of licenses. A.R.S. § 41-1001(10) defines a “license” as the whole or part of any agency permit,
certificate, approval, registration, charter or similar form of permission required by law, but it does rot include a license
required solely for revenue purposes. The rules must specify: :

1. An“administrative completeness time-frame™ (the time it takes the agency to determine if an application is complete);

2. A “substantive review time-frame” (the time it takes the agency to review the application and determine if the applicant
meets the substantive criteria for licensure); and -

3. An “overall time-frame” (a combination of the administrative completeness and substantive review time-frames.)

The law also requires an agency to notify applicants within the established time-frame whether the application is complete
(administrative completeness) and whether a license or certification is being issued (substantive review).

The Department researched all licenses, certifications, approvals, permits and registrations to determine what constituted a

“license™ as contemplated by A R.S. § 41-1073. R4-28-103 contains the final listing of those licenses that fall under the require-
menis of the new law.

According to legislation, time-frames are required only for licenses that require an application for processing. A.R.S. § 41-1073
prescribes that . . . an agency that issues licenses shall have in place final rules establishing an overall time-frame during which
the agency will either grant or deny each type of license that it issues. The definition of “overall time-frame” is the number of
days after receipt of an application for a license during which an agency determines whether to grant or deny a license. The
determination of whether a license requires an application, or is summarily issued upon request is the basis for whether the
Department is required to develop time-frames. The Department does issue licenses based upon review of an application, and
under § 411073 has developed time-frames.

The term “application” is not defined in the administrative procedures statutes. However, an application is generally a written
request in which the information provided is used in determining if the applicant meets the necessary qualifications for a license.
This also has served as a guide when reviewing the licenses that require an application.

The language of AR.S. § 41-1073(C) was carefully considered in reviewing and establishing the time-frames in R4-28-103. In
particular, the potential impact of delay on the regulated community is weighed against the resources of the agency. It is not

anticipated that the fully allotted time-frames will be used, particularly in cases when the administrative completeness review is
all that is necessary.

The Department has not included a time-frame for a prelicensure education waiver or a continuing education waiver. These
waivers are authorized by statute and although they both require the submission of a letler and supporting documentation to
determine if the applicant meets the necessary qualifications for the waiver, the waivers are not required by law but are an
option. Rejection of the request does not mean that the applicant is denied a real estate license or license renewal, it simply
means that the applicant cannot take a “short-cut” in the licensing or renewal procedure.

The special order of exemption is not included for the same reason. If the petitioner for an exemption does not meet the qualifi-
cations for the exemption, the petitioner cannot avoid the “license procedures™ but instead must apply for a public report pursu-
ant to the statutory requirements.

A
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The “expedited registration™ for a development is not included as the time-frame is already established within AR.S. §§ 32-
2183(B) and 32-2195.03(B).

A subdivider, time-share developer or membership campground operator is required to obtain approval of advertising which
includes a lottery or contest. A membership camping operator must submit an application, fee and description of the proposed
lottery or contest prior to use; subdividers and time-share developers merely submit the advertising prior to use when a lottery or
contest is included as part of the advertisement. A time-share developer must also submit advertising to the Department prior to
its use if the advertisement offers a premium. The statutes require that the advertising does not contain untrue or misleading
statements or misrepresentations and is consistent with statutory provisions. The licensee is not prohibited from advertising if
the advertising requirements are met, thus no time-frames, except to hold a lottery or contest, are included for these approvals.

R4-28-104. Fees. All license fees specified in statute have been transferred to this Section including the fees from R4-28-301(1).
This Section also establishes specific fees when the statute provides for a range of permissible fees.

The current rule specifies that the broker exam fee is $50. (A.R.S. § 32-2132(A)(2)) The current rule, however does not address
the AR.S. § 32-2132(A)(1) requirement for a broker’s examination application fee. Currently the testing agency is charging $60
for the examination application fee. The combined amounts are now reflected in R4-28-104(A)(1).

The current rule specifies that the salesperson’s exam fee is $25. (A.R.S. § 32-2132(A)(6)} The current rule, however does not
address the A.R.S. § 32-2132(A)(5) requirement for a salesperson’s examination application fee. Currently the testing agency is
charging $60 for the examination application fee. The combined amounts are now reflected in R4-28-104(A)(5).

Fourteen percent of ail salespersons and brokers renew their licenses late. The Department proposes to reduce this percentage by
including in this rulemaking new fees for untimely renewals. These late renewal fees reflect the recommendations of the Real
Estate Advisory Board and the AAR to require additional fees for salespersons and brokers who fail to renew their licenses on
time. The fees do not exceed the total amount specified in A.R.S. § 32-2132 which maintains caps of $250 for broker renewal
and $150 for salesperson renewal.

R4-28-301. General License Requirements. This Section removes any information duplicated in AR.S. §§ 32-2123 and 32-
2130(A) and establishes a clear process for license application. It moves specific requirements to new Sections dealing with the
appropriate topics, such as branch offices and fees.

The amended R4-28-301 now establishes a clear process for licensure. Specific information cutrently required on & broker’s
application has been listed so that the applicant knows what is required. Information necessary for a partnership, corporation,

timited liability company, foreign entity, self-employed broker, or nonresident broker has been placed into separate categories
so the applicant can find the information easily.

Requirements for limited liability company licensure were added based on law change to AR.S. § 32-2125 (A).

ARS. § 25-320(K) requires a licensee or certificate holder to provide a social security number to licensing agencies. Thus, any
individual licensee who holds any type of Department-issued license is being required to provide their social security number.
Federal tax identification numbers are not required of licensed entities.

Subsection (A). Stakeholders suggested that the phrase “any person exercising control” be included in the rule to mean those
people responsible for submitting licensing information.

Although stakeholders wish to limit disclosure to only final actions, the Department feels strongly it is necessary to be apprised
when a judgment or sentence has been deferred.

The restriction for a professional corporation and a professional limited liability company to adopt a fictitious name has been
moved to R4-28-1001(C). .

R4-28-302. Employing or Designated Broker’s License: Nonresident Broker. After discussion with industry, this provision was
amended to consider a change of designated broker timely if the required documents were submitted the same day or by the next
business day. This timely submission would ensure that a licensed entity is not “out-of-business™ for the weekend if its desig-
nated broker resigns on a Friday afternoon. The entity can locate a new designated broker, complete the paperwork, and submit

it to the Department on the following Monday without having to temporarily close its offices and sever all its licensed employ-
ees.

| R4-28-302(H) and (D), AR.S. § 32-2153(A)(21) states that grounds for discipline include a broker’s failure to exercise reason-
able supervision over the activities of salespersons, associate brokers or others under the broker's employ or failed to exercise
reasonable supervision and control over the activities for which a license is required of a corporation, limited liability company
or partnership on behalf of which a broker acts as designated broker under section 32-2125.

Currently R4-28-303(H) places responsibility for all associate brokers, salespersons and other employees acting in the course of
their employment upon the employing broker; R4-28-304(D) places responsibility for the acts of the partnership, the associate
brokers, salespersons and employees of the parmership upon the designated broker; R4-28-305(C), placed the responsibility for
the acts of the corporation, the associate brokers, salespersons and employees of the corporation upon the designated broker.

The last 5-Year Review reported that the Attorney General opined that the Department was exceeding its authority regarding the
responsibility of an employing or designated broker. The Department is not aware of the basis of the comment, however to
require only reasonable supervision over the licensee’s activities does not take into consideration the phrase, “or control over the

s
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activities for which a license is required.” The Department’s earfier rulemaking drafts required employing or designated brokers

to supervise employees rather than be responsible for their acts. This requirement drew opposition from 1 segment of the real
estate industry. When the Department changed the draft requiring the employing or designated brokers to merely supervise,
~.another segment of the real estate industry objected. Rulemaking discussions with the AAR centered on their concemn that
responsibility for acts of cmployees Jicensees was placed on the designated broker, rather than on the employing broker. This
rulemaking addresses this issue in this subsection by requiring a designated broker to supervise and notify the Department when
4 salesperson or broker leaves the broker’s employment, and an employing broker to be responsible for supervision and for the
acts of salespersons, associate brokers and other employees.

" "'R4-28-303. Ligense Renewal: Reinstatgment. License Changes. As in the previous two Sections, this rule establishes a clear

process for license renewal, reinstatement and license changes. License changes have been grouped into 3 categeries: those
... changes requiring written notification, changes requiring a completed change form, and changes which must be preapproved
-~ before implementation,

' Requirements for a professional corporation and professional limited corporation licensure were added based on law change to
AR.S. § 32-2125 (B) and (C).

R4-28-304. Branch Office; Branch Office Manager. This Section consolidates all the requirements concerning a branch office
" and its manager into 1 location. It specifies the information required on the application and establishes the permissible responsi-
bilities of the branch office manager.

" R4-28-305. Temporary License: Certificate of Convenience. This Section specifies the information necessary for the temporary
broker’s or cemetery salesperson’s license, or certificate of convenience as authorized under AR.S, §§ 32-2133, 32-2134 and
32-2134.01.

R4-28-401. Prelicensure Education Regnirements: Waiver. The language in subsection {A) was replaced by 1989 and 1993
amendments to AJR.S. § 32-2124(R) and (C), by Laws 1989, Chapter 230 (S.B. 1054), effective April 1, 1990, and Laws 1993,
Chapter 140 (8.B. 1250), effective April 20, 1993. Subsection (A) has been stricken. ‘

. This Section explains how to qualify for a prelicensure waiver, describes how the waiver will be gramted or denied, and identi-
fies what information is required in a request for a waiver of the pre-license requirements. The rule also places a limit on obtain-
ing daily prelicensure credits,

3 fndhstfy commented that rules should state that the Commissioner will not consider education taken more than 10 years earlier.
AR.S. § 32-2124(B) and (C) already addresses this limitation and it is not necessary to repeat in nile.

R4-28-402, Continming Education Requirements: Waiver. An education review committee recommended reducing the number
of continuing education hours in the mandated topics for renewal from 18 hours to 12 hours, although the total number of
required hours for renewal (24) is unchanged. The committee determined that by eliminating 2 of the previous 6 categories, lic-

... ensees would be encouraged to take courses that were relevant to their area of specialization, thus eliminating the need to take
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- classes that are not applicable in their speciality. Industry comment has caused the fair housing class requirement to be restored.

This Section contains information found currently in R4-28-401 and removes the mandatory environmental category, leaving 5
mandatory 3 credit hour topics.

. Additional examples for good cause have been included for the continuing education waiver, The rule also places a limit on the
daily continuing education credits the Department will recognize.

' ‘Subsection (B) describes when the Commissioner is likely to consider a waiver of the continuing education requirement for
license renewal and clarifies that if additional time is granted, the licensee is expected to complete the continuing education
classes within the additional time allowed.

Industry is supportive of education on relevant “hot topics,” but is concerned that schoals, brokers, and salespersons may not be
adequately notified of the topic, content, and criteria. Industry is also concerned that the Department may require 2 “hot topic”
class after the broker or salesperson completes their required hours, but has not yet submitted their renewal. The Department
addressed this concern by allowing the salesperson or broker to submit the course topics which were required at the beginning or

at the end of the preceding license period. The Department also agreed to work with the schools on establishing course content,
- Industry is comfortable with this resolution.

R4-28-403. License Examinations. This Section contains duplicative information found in A.R.S. §§ 32-2123(A), 32-2124 (B)
and 32-2125.01 and that information has been stricken.

The amendment to Subsection (A) clarifies that the Department may contract with a third-party provider for the administration
of the state examination, and that the exam is administered at least weekly, rather than on a monthly basis.

R4-28-404. Real Estate School Requirements: Course and Instructor Approval. Subsections (A) and (B) have been rewritten for

clarity, and information currently required on the application is listed. Subsection (B) allows the applicant limited use of video
and audio tapes as instructional aids.

S;.tbsection (C) establishes the qualifications for an instructor and requires that an instructor receive approval before teaching a
class for credit.

e

Volume 5, Issuc #10




Arizona Administrative Register

Notices of Final Rulemaking

It is unnecessary for the Department o receive a copy of year-end documentation. Old subsection (F) requiring unnecessary
record duplication and storage has been stricken.

The information currently in subsection (I) is found in AR.S. §§ 32-2153(A)(1), 32-2153(A)(3), 32-2153(A)(5), 32-2153(B)(1)
and 32-2153(B)(2), and R4-28-502. This information has been stricken.

New subsection (H} provides specific time-frames and information required of the school when any change occurs in a school,
course or instructor, consistent with A.R.S. § 32-2135 and similar requirements on other “license™ holders.

The information in subsection (J) overlaps the requirements in A.R.S. Title 41, Chapter 6, Article 6, Adjudicative Proceedings,
and Article 10, Uniform Administrative Appeals Procedure, and has been stricken.

R4.28.302. Advertising by a Licengee, Subsection (B) clarifies an existing requirement, based on R4-28-1101(E), that the sales-
person or broker disclose their status as a salesperson or broker when selling their own property. This requirement, although not
new, poses no new economic impact on the salesperson or broker. When selling their property, the salesperson or broker only
needs to disclose “owner/agent” in the advertisement. This allows prospective purchasers to know before contacting the seller
that they are dealing with a licensed professional.

This Section, which is updated for clarity, includes the ‘trade name” requirements transferred from R4-28-1001, and allows the
terms ‘group’ and “team’ to be used. It also incorporates electronic media advertising.

A Certificate of Trade Name is no longer required and an applicant may apply o the Department for a name on a first-come,
first-served basis. If the proposed name is not misleading and another licensee has not already been issued a license under a sim-
ilar name, the applicant will obtain permission to use the name requested.

This Section clarifies that “Internet” or “web site” promotion by a licensee qualifies as advertising and is subiect to the provi-
sions of applicable statutes and rules.

R4-28-503. Promotional Activities. This Section deals only with promotional activities. Statutory requirements for advertising
material specifically prohibit any untrue statement of material fact or any omission of material fact which would make such
statement misleading in light of the circumstances under which such statement was made. Since this prohibition is already spe-
cific with regard to false advertising, the old subsection (A) is unnecessary.

The Department is including “leasing” as a restriction in the use of an award or prize in advertising, Sufficient differences do not
exist between sales and leasing to cause the 2 types of transactions to be treated differently. Use of the terms “prize” or “award”
is misleading if the item being offered is used as a promotional incentive and not something that has been won. If a consumer is
buying a property or leasing a property, the same safeguards should apply. If someone signs a lease for a year, they should not
be misled into thinking they have won a prize when in fact they are being offered a premium.

Subsection (D) contains information required on the application for operating a lottery, contest drawing or game of chance.

Although the statutes require approval before a subdivider, time-share developer, or membership campground operator may -

hold a lottery or game of chance, no rule previously existed to implement the process or to identify what information is required.

R4-28-504. Development Advertising. Statutes clearly prohibit advertising of a development before approval to sell except
under a conditional approval or lot reservation which must be clearly identified. Old subsection (A) has been stricken.

Statutes require a subdivider to submit advertising only upon request, cemetery operators to submit advertising within 21 days
before use of new or substantially changed advertising, and membership campground operators to submit advertising as part of
their application for approval of the development. Unsubdivided land developers submit any original advertising with the appli-
cation for public report, as do membership campground operators, and submit any subsequent advertising within 21 days of use,
as required of cemetery operators. Time-share developers are required to submit advertising, offering a premium to the Depart-
ment before use, Consequently, old subsection (B) is unnecessary.

Subsections (C) through (F) are duplicative of statute and have been stricken, Adult and retirernent community advertising
requirements in old subsection (P} are covered in statute and the federal fair housing act and have been stricken.

Elements of subsection (R) are in conflict with both Department practice and statutory provisions. The only time marketing may
lawfully take place without a public report is under 2 conditional sales exemption while in the process of obtaining a public
report, or by utilizing lot reservations. In the case of a lot reservation or a conditicnal sale, adequate protection is provided and
sales price quotes are not prohibited. This subsection has been stricken.

R4-28-701. Compensation Sharing; Disclosure. Subsection (A) has been rewritten for clarity. The last sentence of subsection

{A) and subsection (B), pertaining to compensation and commission disputes, were added to statute in 1997 (AR.S. § 32-
2152(B) and (C)) and have been stricken.

R4-28-802. Conveyance Documents. This Section has been edited for clarity and conciseness.

AAR believed our initial revision to this Section was too broad in that it required a salesperson or broker to provide to others a
copy of any, or ail, documents in a transaction. AAR's fear was that these documents may contain information to which the
party was not entitled and should not have received. AAR believes that providing these documents would result in a violation of
the broker’s fiduciary duty and suggested that the broker or salesperson be required to provide a copy of an exccuted document
onty to the broker’s or salesperson’s “client.” The Department believes this requirement would be too narrow. For example, ina

.
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“For sale by owner” situation, a broker representing the buyer should be obligated to provide the owner with a copy of the con-
tract and addenda, if any, even though the seller is not the broker’s “client.”

A&Eifidhaily, to eliminate the obligation of the “professional” in a real estate transaction to provide each party signing a transac-
tion document with a legible copy is, in the Department’s opinion, moving in the wrong direction.

RA-98-803. Contract Disclosures. This Section establishes specific language for placement of information in a contract and sets
up the requirements for the developer.

- The law does not require carnest money to be placed in an escrow account. The law docs, however, prohibit commingling of
earnest money. To verify the location of earnest money, subsection (C) requires that the contract disclose where the money will
be deposited. Subsection (D) requires the Department to place a disclosure in the public report when a developer is not deposit-
" ing a buyer’s earnest money in a neutral escrow account, thereby warning the purchaser of possible problems. Statutes clearly
" require a developet to keep and maintain records of all sales transactions and to make them available for Department examina-
- tion.

: R4-28-804. Rescission of Contract, This Section has been edited for clarity and conciseness.

" R4-28-805. Public Report Receipt. This Section contains, with editing, the public report receipt information currently found in
- RA4-28-803. The burden of maintaining the receipt is placed upon the developer. The developer may designate another party to
tmaintain the receipt, but this requirement will allow the Department to have only 1 responsible party to deal with.

- 'R4-28-1001. Fictitious NMames. It is important to be able to identify licensees through their fictitious names. However, when the
‘protection of the public is considered, it is apparent the current rule is too restrictive.

This rule addresses the 5-Year Review comment to expand the broker’s ability to adopt fictitious names and contains informa-
tion on fictitious names transferred from Article 5. Many restrictions in the current rule have been eliminated. The rule now
requires a broker to comply with the filing requirements for a fictitious name and to inform the Department of the broker’s
choice. The broker has flexibility to use a name that does not conflict with a name already on file. ‘

The “trade name’ information has been moved to R4-28-502(7) and has been stricken from this Section.

R4-28-1002. Franchises. This new Section contains the information previously required (R4-28-201(10)) from an applicant
_ before a franchise is acquired, relinquished or transferred.

R4-28-1101. Duties to Client. This Section has been edited for clarity and conciseness.

: R4-28-1102. Property Negotiations. This Section has been edited for clarity and conciseness.

" “Part A, Development, R4-28-A1201. through R4-28-A1223, This Part contains information currently required to demonstrate
compliance with statute requirements when applying for a public report or for 2 certificate of authority to operate a cemetery. It
also includes the specific information required from a corporation, partnership, limited lability company, trust, or 2 sebsidiary
corporation.

" PartB. General Information. R4-28-B120], through R4-28-B1211, This Part contains general public report information and lists
material changes that require amending the public report.

A public report must be amended whenever a change occurs that causes the public report to be incorrect or incomplete. How-
ever, if the change does not relate to information printed in the public report, no amendment to the public report is generally
required.

In the proposed Part, the Department has tried to provide consumer protection while at the same time recognizing business prac-
ticalities. Notice to the Department of all changes is still required, but the Commissioner, in R4-28-B1203, has the flexibility to
classify what would require public report amendment.

The change in number of lots in R4-28-B1207, from “4 to 10 lots inclusive” {current R4-28-1204) to “6 or more lots” is a result
of a previous legislative change in AR.S. § 32-2101(54).

R4-28-1302 through R4-28-1313. Adminigtrative Procedures. This Article has been edited to remove any requirement already
covered in 41 AR.S. 6, Article 6, Adjudicative Proceedings, and Article 10, Uniform Administrative Appeals Procedures.

A _reference to any study that the agency proposes to rely on in its evaluation of or justificaiion for the proposed rule and

- where the public may obtain or review the study, all data underlying each stndy. any analysis of the studv and other
- supporting material:
: None.

A showing of good cause why the rule is necessary to promote 2 statewide interest if the rule will diminish a previous grant of
authority of a political subdivision of this sfate:

o Not Applicable.

9. The summary of the economic, small business, and consumer impact:

This rulemaking establishes clear procedures for a license applicant, particulatly when applying for a public report.

A. Estimated Costs and Benefits to the Arizona Department of Real Estate.

5,
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This rulemaking clarifies the 1989 and 1993 amendments to A.R.S. § 32-2124(B) and (C), by Laws 1989, Chapter 230 (3.B.
1054), effective April 1, 1990, and Laws 1993, Chapter 140 (S.B. 1250}, effective April 20, 1993, and Laws 1996, Ch. 102, § 42
which require agencies to adopt rules establishing time-frames for the granting or denial of licenses. The Department does not
anticipate that penalties will be incurred for noncompliance with the overall time-frame.

Management of licensing records is 2 major function within the Department. The following information reflects the anticipated
economic impact of implementing licensing time-frames:

EMPLOYEE AVG #QF IMPACT PER TOTAL INCREASE
HOURS APPLICATIONS APPLICATION PER YEAR
Licensing .
Implementation 2,860 - 33,781 591 $30,742.40
Training 64 629.12
Revise/Develop Forms 128 1,258.24
Development Applications :
Implementation 1,040 1,300 $10.24 $13,305.67
Training 28 380.86
Revise/Develop Forms  113.5 1,895.59
Education
Implementation 130 776 $1.95 $1,511.25
Training _ .
Revise/Develop Forms :
4,363.5 37,057 $49,723.13
During the past five years, the following licenses have been issued: :
LICENSES 1993 1994 1995 1996 1997
Salesperson (Incl. Non Resident)
New 3,436 4,085 4,000 4,056 3,939
Renewal 11,418 11,653 11,065 12,269 10,765
Broker (Incl. Non Resident)
New 633 601 631 932 610
Renewal 4,210 4,000 6,115 5,762 4,843
Temporary Broker 1 3
Corporation (Calendar Year)
New 222 216 225 217 321
Renewal 288 157 153 380 #
Limited Liability Company
New 20 39 72 109 128
Renewal 1 3 4 21 #
Partnership
New 24 15 14 7 11
Renewal 30 12 12 20 #
Branch Office
New 108 127 149 164 13
Renewal It 61 75 163 #
Certificate of Convenience 23k S5Ok 62%* 100** 68¥*
Temporary Cemetery Salesperson
School Approval 106 96 83 83 89
Course Approval (New/Revised) 640 745 504 510 362
Instructor Approval 342 305 228 115 138
Public Report Application 1,783%% 1,259%* 1,205+ 770 637
Amended Public Report * * * 513 360

* Combined enfifies ¥ Combined temporary licenses ¥+* Combined application and amended reports
# 1997 entity renewal numbers are not available because of a design error in the Department’s custom software.
In the last 5 years, salespersons and brokers have made the following number of changes to their licenses:

A
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21993 ..., 35,663
©1994 L. 35,385
1995 L 22,788
1996 23,305
1997 ... 22,207

" . Tt is estimated that % of these changes require only written notification to the Department of the change.

o In 1995, the Department prommulgated rules that increased the 12 classreom hours of contmumg education on mandatory
"_tOplCS to 18 hours by adding fair housing and environmental issue categories. The increase in mandatory topics was to accom-
“tnodate the addition of the 2 new categories. It was thought that these categories would reduce the number of fair housing viola-
 tion-complaints and actual violations of the fair housing laws, and inform the industry of the environmental issues including
; undcrground storage tanks and the superfund sites.

' Inthe past 3 years the fair housing complaints have decreased. Although these categories were beneficial to licensees, busi-
" 'ness brokers and licensees dealing with commercial and agricultural property complained that fair housing did not apply to
/them: As previously mentioned in the explanation of the rule, a committee of stakeholders appointed to study the issee con-
“‘cludéd that ‘fair housing” and ‘environmental law’ were not necessary categories for mandating a minimum of 3 renewal credit
Ftiotrs. The committee concluded that licensees should have more flexibility in selecting classes applicable to their specific field,
"'whmh could occur if the number of mandated topics were reduced and the number of elective hours increased.

o In the last 5 years, the following fair housing complaints have been received by the Atiorney General’s Office:
L1993, 204
S99 L, 281

1995 ... 169
1097 ... 114

. N Homebuilders Marketing, Inc., a private market research company which tracks various real estate activities (such as build-
ing perrmts and new home starts) within the state, reports the following number of escrows recorded for residential transactions

w:thm the metropolitan Phoenix area’ during 1997. ‘

27, 076 closmgs (new homes}

57.373 373 closings (resale homes)
84.449 totaI closings recorded

: 1'. Phocmx metropolitan areas as defined by the SMSA (federal government) includes Maricopa County and portions of
] ma! County, such as Queen Creek and Apache Junction.

" The 114 fair housing complaints filed with the Attorney General’s Office statewide during 1997 is 0.13%, or less than 2/10
of 1%, of the escrow closings within the Phoenix metropolitan area. Obviously the percentage would be significantly less if the
1997 fair housing complaints were compared to statewide closings.

AA_R has taken the position that fair housing should remain a required topic. Although the designated broker could require
>mployees to atiend fair housing as a condition of employment, or licensees could choose to attend a fair housing class, duc to
mdustry opinion, the Department has included fair housing as a mandatory category.

“The Department believes that there can and will be changes in the public report information initially provided under A.R.S.
§ 32:2181 which are either so obvious or so inconsequential that they should not be considered material changes for purposes of
ARS: § 32-2184 and should not require the developer to suspend sales pending an amendment to the public report. Suspension
{ salés may have a significant adverse impact on many persons, including the purchaser and subdivider. For instance, the cre-
ation of a new utility easement over 1 lot in a subdivision: If the developer is requlred to suspend all new sales as well as pend-
ing:escrow closings while obtaining a new title rcport and awaiting the issuance of an amended public report, serious
‘consequences can result. Loan commitments could expire; buyers who have pla:med to close escrow on the sale of their existing
Tesidence upon acqmrmg a new residence may lose their sale; interest rates may increase pending the deal; buyers may have ter-
minated leases expecting immediate possession; or buyers may have made arrangements to have their possessions transported.
_A suspension of new sales may have an adverse effect on existing owners. Delayed closings may create significant cash flow
problems for the developer who is anticipating closing proceeds and the developer may lose seasonal buyers. While the ease-
_ment may affect a buyer of the 1 lot, it does not necessarily affect all lots.

B _ Estzmated Costs and Benefits to Political Subdivisions.

.:1_"_01__1t1cal subdivisions of this state are not directly affected by the implementation and enforcement of this proposed rulemaking,
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C. Businesses Directly Affected By the Rulemaking. (Salespersons, brokers, corporations, limited liability companies, part-
rnerships, trusts, managers of real property, real estate schools, real estate teachers )

All current practices, forms, and substantive policy statements that impose requirements on the regulated communities
have been incorporated into this rulemaking to provide a regulatory inclusive document for businesses. Because an applicant is
expected to submit a complete application, the Department is providing an inclusive list of, or statutory citation te, information

and documents required for a complete application. These requirements have been in place, based on statute, however the actual
documents required were not consistently listed in rule.

The rules are structured and formatted to create a logical process for any person when applying for, or understanding, the
various provisions in this program.

The Department included aH license fees in this rulemaking, This all-inclusive reference should provide an intangible ben-
efit to the businesses directly affected by this rulemaking. No new fees have been added.

The current rule specifies that the broker exam fee is $50. (AR.S. § 32-2132(A}2)) The current rule, however does not
address the A.R.S. § 32-2132(A)(1) requirement for a broker’s examination application fee. Currently the testing agency is
charging $60 for the examination application fee. The combined amounts are now reflected in R4-28-104(A)(1).

The current rufe specifies that the salesperson’s exam fee is $25. (AR.S. § 32-2132(AX(6)) The current rule, however does
not address the A.R.S. § 32-2132(A)(3) requirement for a salesperson’s examination application fee. Currently the testing
agency is charging $60 for the examination application fee. The combined amounts are now reflected in R4-28-104(A)(5).

Development fees stated in R4-28-104(B) reflect all fees pertaining to developments found in Title 32, Chapter 20.

The fees required in R4-28-104(A)(4) and (A)(8) reflect a graduated renewal fee designed to encourage timely renewals.
These late renewal fees reflect the recommendations of the Real Estate Advisory Board and the AAR to require additional fees

for salespersons and brokers who fail to renew their licenses on time. The fees do not exceed the total amount specified in

AR.S. § 32-2132 which maintains caps of $250 for broker renewal and $150 for salesperson renewal.

Currently R4-28-403(A) requires that the state licensing examination be held each calendar month. This created an eco-
nomic disadvantage for applicants becavse they were not able to take the test in a timely manner. After the test was taken, the
applicant had to wait up to 2 weeks for the results to be mailed. Approximately 6 years ago, the Department stopped holding its
own testing, Third-party contractors have provided testing since that time,

This rulemaking establishes 1 state licensing examination each week. The Department contracts with a 3rd-party provider
to provide weekly state examinations. These examinations are administered in Phoenix, (5 days per week, twice per day) Tucson
and Las Vegas, NV (once weekly). The examination testing facilities are each staffed by 1 person who oversees only a small
number of applicants. The 3rd-party provider atways knows how many examinations are scheduled because the applicant has
made a reservation for the examination 3 days in advance. If no applicant schedules a reservation, the 3rd-party provider is not
required to be at the testing facility. This service is well received by stakeholders and provides instant test scoring.

R4-28-502(B) clarifies an existing requirement, based on R4-28-1101(E), that the salesperson or broker disclose their sta-
tus as a salesperson or broker when selling their own property. This requirement is not new, and poses no new economic impact

on the salesperson or broker. When selling their property, the salesperson or broker only needs to disclose “owner/agent” in the
advertisement.

R4-28-502(L) provides an additional medium for advertising. Enforcement of electronic advertising will follow the same
established procedures as enforcement for other media currently available to the salesperson or broker. This additional advertis-

ing method may provide a significant economic advantage or benefit depending upon the marketing strategies of the salesperson
or broker.

R4-28-503(A). The inclusion of “leasing” as 2 restriction in promoting an award or prize in advertising will require adver-
tisers to revise the wording in their ads. There should be no adverse economie impact to advertisers because advertisers can still
offer the premium. The only change is that the premium cannot be called a “prize,” “gift,” or “award.”

R4-28-B1211(3) states that the Department will perceive a buyer to be at risk if earnest money and down payments are not
deposited in a neutral depository. The following are specific examples where the Department would perceive a risk to the buyer:

48] In satisfying assurance requirements for completion of improvements, subdividers may utilize a city or county’s
occupancy program which includes no escrow closings until all improvements are complete. See AR.S. § 32-2183(D)3) and
(D)(4) and proposed R4-28-A1211(5) and (). These methods of assurance can put purchasers at risk if projected completion

dates are far into the future and specially if the sale is for a vacant lot on which the timing for construction of a dwelling is
unknown.

(2)  Developers have financial problems from time-to-time which result in the commencement of foreclosure actions
and the filing of mechanic’s liens against their property. To protect purchasers from losing their earnest money because of these
problems, we sometimes need to require developers to deposit purchasers’ earnest money into neutral depositories.

(3)  Developers often request public report amendments to extend completion dates. This situation places those earnest
money deposits that are not in escrow or some other neutral depository at more of a risk. Developers who continually fail to
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meet their projections are more prone to have something go wrong with their project, thus more risk to purchasers’ earest
money.

(4)  Issuing public reports on property which has been sold for delinquent taxes and on which a Certificate of Purchase
has been issued presents an unreasonable risk on prospective purchasers of the property. There is no law in Arizona that requires
rea! estate transactions be handled by licensed real estate agents or handled through title insurance companies. Therefore, unso-
phisticated purchasers are at risk to be defranded by unscrupulous developers trying to self land with delinquent property taxes.

The Department is often faced with marginal situations on whether to issue or deny public reports. Sometimes a developer’s
agreement to deposit earnest money in neutral depositories is the tool used to justify issuing the public report.

D. Estimated Costs and Benefits to Private and Public Employment.

Private and public employment of this state are not directly affected by the implementation and enforcement of this proposed
rulemaking.

E. Estimated Costs and Benefits to Consumers and the Public.

Although the rules apply to the real estate development and brokerage communities, consumers and the public will benefit
through the implementation of clear, understandable and consistent standards, and the contract disclosure and rescission require-
ments.

By eliminating rules which are no longer relevant and updating the real estate program to remove inconsistencies and
unfair practices, this rulemaking will provide consumers with a clear understanding of what is required of the regulated profes-
sional with whom they are dealing.

The Department has included all substantive policy statements that imposed requirements on the regulated community and
requirements which have cvolved from practice/regulation/experience into this rulemaking and provides that information to the
public through its rules. :

F. Estimated Costs and Benefits to State Revenues.

Consistently, 14% of all salespersons and brokers do not renew their licenses in a timely manner. If this trend continues,
fate fees could provide additional state revenues of $15,071 to $90,426 for salespersons and $13,560 to $81,362 for brokers,
depending upon the number of months past the expiration date the renewal applications are filed.

10. A description of the changes between the proposed rules, including supplemental notices, and final rules (if applicable):
This rulemaking was 2 mammoth undertaking for the Department, requiring Department personnel! to put aside “old’ thinking
and become creative in how the agency could work toward providing better service to its stakeholders. The Department is
encouraged that personnel have taken an active role in writing, analyzing, and continuously reviewing the contents of the rules.
Through this ¢continuous appraisal and with recommendations from stakeholders, the Department has made the following
changes:

R4-28-101¢8). The statute term of “natural person” really means an “individual.” Therefore, “individual™ has been defined for
clarity.

R4-28-101{9). The term “material change” is defined to make clear what criteria a developer must follow to consider whether a
change is considered “material.”

R4-28-101(10). The term ‘lot’ was moved from after ‘including’ to before ‘parcel.’

R4-28-102(B). The Department is concerned that 2 sets of standards will exist, and confusion result, if the “less than 11 days™
time period excluding Saturdays, Sundays, and legal holidays time period is kept in the rulemaking, This time period would
have counted only ‘work days® while the primary computation of time counted calendar days.

R4-28-103(B)(3). Becanse of the volume of information contained in some of the applications, it is counterproductive for the
Department to hold open an application if the applicant fails to submit missing information. By changing ‘may’ to “shall’ the
Department is removing its responsibility to expend additional employee time to continue tracking and handling deficient appli-
cations that have not been corrected. Unless the appleant requests an extension” was added at the end of the sentence. As the

last sentence states, the applicant still has the opportunity to refile an application when the missing information is acquired. The
location of the time-frame matrix was changed from subsection (D) to Table 1.

Table 1, When the Department reviewed and analyzed its internal process, it became apparent that when a broker submits a
completed branch office application, the license is automatically issued and no other criteria or substantive review is necessary,
Therefore, this time-frame has been removed from the table. The substantive completeness review and the additional informa-
tion period were inadvertently omitted from a temporary cemetery salesperson’s license. The correct time-frames of 90/60 days
(which are the same as the temporary broker license and membership camping certificate of convenience) have been added to
the table. The Department inadvertently omitted the additional information peried from the school and instructors’ approval.
The correct time-frame of 15 days has been added. Revised courses have been deleted from Table 1, with the understanding,
however, that if a course has been revised to the extent that it is, in essence, a “new” course, the time-frame for a new course will
apply. The Department also added appropriate rule numbers in the authority column.
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At the request of G.R.R.C. staff, additional time-frames for advertising dealing with drawings, contests, and lotteries have been
added for subdivisions, and time-shares,

R4:28-104(B). The intent of this Section is to include all license fees, even those prescribed by statute. The timeshare exemption
fee of $300, and the new and amended cemetery certificate of authority fees of $500 were omitted and have been added.

R4-28-104(C). This subsection implies that a fee is being charged for an inspection. This is not true. The fee is based upon stat-
utory authorities, A.R.S. §§ 32-2182, 32-2194.02, 32-2195.02, 32-2197.05, and 32-2198.04, which requires that the subdivider

be responsibie for #he fotal cost of travel and subsistence expenses incurred by the department in the examination. The Depart-
ment has changed this subsection accordingly.

R4-28-301(A). By revising R4-28-301(A) to pick up the statutory description of “who” must complete the questionnaire (AR.S.
§ 32-2108(CY)), it will be clear that the Department is authorized to evaluate the qualifications of everyone, even those who will
own or control a licensed entify, Thus, the lead-in language to R4-28-301(A) reads:

An applicant for or holder of any Department-issued license, renewal, or amended license, including, if an entity, any
officer, director, member, manager, partner, owner, trust beneficiary holding 10% or more beneficial interest, stockholder own-
ing 10% or more stock, or other person exercising control of the entity, shall submit the following information:

R4-28-301(A)(1) and (A)(Z). The Department did not intend to require repetitive disclosure of information. The requirement to

provide a completed questionnaire and supporting documentation for disclosures not already provided has been added to R4-28-
303(A)(2), License Renewal; Reinstatement; License Change.

R4-28-301(AN1)c). The words “reprimand, censure, fine or other penalty” have been replaced with “civil penalty.” _

R4-28-28-301(A)(1)(e). The Department is not going to decide before the fact whether an applicant or licensee is guilty of a
pending charge. The phrase “{I]f the applicant has any formal charges pending” has been removed.

R4-28-301(AX3). State law (A.R.8. § 25-320(K)) requires that all agencies issning licenses record the social security number of
every applicant. This requirement allows the Department of Economic Security (DES) to “locate” 4 parent who is not paying
ordered child support. Recently DES indicated that its interpretation of the law does not require a licensing agency to record the
federal tax identification number of a corporation or limited tability company, or the social security number of a partnership
that is licensed; that doing so would go beyond the intent of the legislation, Therefore, the Department has removed this Tequire-

ment from the rulemaking. Individuals (“natural persons” under Title 32, Chapter 20) seeking licensure or renewal must still
provide their social security number.

R4:28-302(B)}2)(a}). (C)(2) and (D)(2), and R4-28-A1201(C}(3). The social security number request has been fulfilled in R4~

28-301(A)(5), therefore, the request for sacial security numbers in these subsections have been deleted.

RA-28-302(B)(2)(e). The previous subsections (¢) and (f) requiring Articles of Incorporation and Articles of Organization have
been replaced with:

“{A] copy of the registration application stamped ‘Received and Filed’ by the Secretary of State;” and

R4-28-302(H)(1). “Supervise a salesperson’s or broker’s business activity and be” has been deleted. “Be” has been inserted
before “responsible,” “supervising” has been inserted after “for,” and “the acts of” has been deleted.

R4-28-302(]). A new subsection (I) has been added, and the current subsections (I} and (J) have been renumbered. New subsec-
tion (I} is as follows:

The emplaying broker shall be responsible for:

1. The acts of all associate brokers, salespersons, and other employees acting within the course of their employment;

2. Supervising the associate brokers, salespersons, and employees of the employing broker within the course of their
employment.

R4-28-303(A)(2). The Department did not intend to require repetitive disclosure of information. The phrase “in addition to the
requirements in R4-28-301(A)” and “if not already provided on earlier applications™ have been deleted and a new subsection {e)
was added to clarify that a completed Certification Questionnaire and supporting documents are required upon submission of a

renewal or reinstatement application when changes in certification information have occurred which were not previously dis-
closed.

R4-28-303(BY(1) through (BY4). This information is already contained on the renewal application. There is no need for the
applicant to provide this information. Subsections (B)(1) through (B)(4) have been removed.

R4-28-303(F)(1)(b} and (F)(2)(b). Allowing cemetery or membership camping salespersons ot associate brokers to be profes-
sional corporations or professional limited liability companies is inconsistent with AR.S. § 32-2123(B). “Cemetery or member-
ship camping™ and “as applicable™ has been deleted.

R4-28-303(GY1)(b), To reduce the number of Administrative Severance Requests deemed incomplete because the applicant has

failed to provide a stamped envelope pre-addressed to the broker, the Department has determined it will simplify the process by
removing this requirement from this subsection.

.
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R4-28-401.01 through R4-28-403 have been renumbered to R4-28-402 through R4-28-404.
R4-28-402 (A)(1). This Section has been renumbered and fair housing has been included as a mandatory category.

R4-28-404(CY(6). The internship program, while a good idea, needs to be further defined if there is a requirement. “1 year of
supervised internship with a schoo! approved by the Department and at least” has been deleted.

R4-28-404(D)(1). Requiring that a school keep the address of all students when those addresses change often is not practical.
“And address” has been deleted.

R4-28-502(1). The referenced subsections, {F) and (@), shou!d have been (E) and (F) and have been changed accordingly.

R4-28-302(K}(3) and (4). Two of the conditions which must be met for “team” or “group” advertising have been reconsidered
and rewritten. The revised subsections now read:

3. The designated broker maintains and files with the Department a current list of all members of each group or team in
the broker’s employ; and

4. The advertising otherwise complies with statutes and rules.

R4-28-503(B). The Department has incorporated the restrictions found in the current substantive policy statement concerning
when “free” can be used in advertising, The phrase “If the offer is without condition the term ‘free’ or other similar term may be
used.” is unnecessary and has been deleted.

R4-28-504(F). Subsection (EX3), clarifying construction improvements, provided the stakeholder with information but was not
a requirement and has been deleted.

R4-28-701. Clarification was made that the disclosure applies to “real estate” brokers. It is common sense to consumers that
cemetery and membership campground salespersons and brokers work for the seller. The term “compensation” is necessary in
this Section. The phrase “a portion of the commission™ has been changed to “compensation.” In order to include disclosure of all
licensees being compensated, including the licensee, the word “other” has been deleted. The word “person” has been replaced
with “licensee” to clarify that disclosure of rebates to principals is not required. The time of the disclosure is confirmed with the
addition of the phrase “before completion of the transaction.” Thus, it now reads:

A real estate broker representing a party in a transaction shall disclose to all the parties in the transaction, in writing
before completion of the transaction, the identity of any licensee receiving compensation.

R4-28-802(A). The AAR is concerned that principals or parties receive appropriate copies, not individual persons. AAR
requests that “person” is deleted and replaced with “parly.” The change has been made.

R4-28-802(C). The provision goveming records was clarified o read:

In addition to the requirements of ARS. § 32-2151.01 and 32-2174, the broker shall retain irue copies of all receipts and

disbursements or copies of the executed and delivered escrow closing statements that evidence all receipis and disbursements in
the transaction.

R4-28-803(A and (D). “Property interest” was defined in R4-28-101(10) to include all of the various types of real estate
interests. Since the term “lot” is included in that definition, the term “property interest” is more correct for these subsections and
has been changed accordingly.

R4-28-1101 {E). The phrase “or concurrent with™ has been deleted.

R4-28-A1201(B). The current information relating to social security numbers has been moved to R4-28-301(A)(5) and all sub-
sequent subsections have been renumbered.

R4-28-A120L(CY1). Articles of Incorporation are unnecessary in this instance and the requirement has been removed.

R4-28-A1201(CY3). (See R4-28-301) A corporation does not have a social security number and requiring the federal tax identi-
fication mumber of a licensed entity exceeds the intent of A.R.S. § 25-320(K).

R4-28-A1205(15) is amended to clarify that the water adequacy report is reqmred when the development is outside a groundwa-
ter active management area, as follows:

If the development is a subdivision or part of a subdivision located outside of a groundwater active management area, a
water adequacy report from ADWR.

R4-28-A1205(17) is amended, as follows, to require the applicant to merely provide the information, rather than providing a
copy of the CC&N:

If a water provider is a public service corporation, whether a Certificate of Convenience and Necessity from the Arizona
Corporation Commission has been issued and, if not, an explanation of why a Certificate has not been issued,

R4-28-A1206(12) was also changed, to mirror the change to R4-28-A1205(17), as follows:

A
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If a sewage disposal provider is a for-profit public service corporation, whether a Certificate of Convenience and Neces-
sity from the Arizona Corporation Commission has been issued, and if not, an explanation of why a Certificate has not been
issted,

R4-28-A1211(BX5). The 1st sentence has been changed as follows:

“The municipal or county government shall prohibit occupancy and the subdivider shall not close escrow on lots sold in
the subdivision until all proposed or promised subdivision improvements are complete.”

R4-28-A1211(BY(5)(b). This subsection was rewritten as follows:

“The subdivider shall submit a written statement that no escrow shall close on any lot until all subdivision improvements
are complete.”

R4-28-A1211(B)5)g). The phrase “or if the scheduled completion date for an improvement is more than 1 year into the
future,” was deleted.

R4-28-A 121 1(BY(1)=), (2)a), (3)(a). and (4)(a}: These subsections were revised by deleting everything after the 1st sentence.

R4-28-A1211¢(BY{1)(e), (2)e). (3)(e). and (4)(e): Each subsection was revised by inserting “architect’s, or contractor’s” after the
word “engineer’s.”

R4-28-A1213 (11). Eliminate this requirement and rety upon {1¢) as currently written.
R4-28-B1201 (AX1){b). In addition to comrecting the statutory citation, this rule is revised for clarity, as follows:

“The completed Department checklist for adminisirative completeness which indicates inclusion of the documents required
by 4 A.4.C. 28, Article 12, Part A and A.R.S. Title 32, Chapter 20, Article 4.7

R4-28-B1203, This Section was completely rewritten to recognize concerns of AAR and local developers in how the informa-
tion was stated. No substantive information was changed or added to make it more clear. References to “cemetery”, “§ 32-

2194”, and “certificate of authority” and the requirement (for cemetery operators) to notify the Department of material changes
are moved to and organized within a new Section, R4-28-B1204, Cemetery Notice; Amendmenis.

R4-28-B1204. Provisions relating to notice of material changes by a cemetery operator, and amendment of information con-
tained in the notice have been moved to a new section dealing solely with cemeteries, rather than developments in general,
based on comments from stakeholders, as follows:

A change to information required pursuant to the provisions of A.R.S. Title 32, Chapter 20, Article 6, R4-28-301(4) or any
other Section, requires amendment of the notice filed pursuant to AR.S. 32-2194.01. ‘

R4-28-B1207(E), After “applicant” replace “for” with “of.”

R4-28-B1210(3). After further consideration and discussien, requiring a Certificate of Occupancy program or its equivalent
doesn’t fit within this Section and has been removed.

R4-28-1307. The words “or law™ have been added after “question of fact” and “or” has been changed to “and” after “costs or
delay.”

R4-28-1310(D). 1998 legislation (AR.S. § 41-1092.09(D), changed the filing time for response to 15 days from the request.
This subsection refiects that change.

R4-28-1310(E). Based on A.R.S. § 41-1092.09(D), “[T]he Commissioner shall issue a ruling on the request within 15 days after
receipt of the request,” thus, that has been removed from this subsection.

At the request of G.RR.C. staff, many grammatical and clarification rule changes were made throughout the rule package. No
substantive changes were made.

1i. A summary of the principal comments and the agency response to them:

The Department received many comments with which it agreed and made the changes to the appropriate Sections. Changes
made in this manner are not addressed in this summary, but addressed in question #10.

R4-28-103, Table 1.

Comment. Thirty-day time-frame for 2 new or revised course is too long, too restrictive, inhibits school’s flexibility to compete
in the marketplace, Fourteen days should be enough.

Response. The time periods identified for the administrative completeness review (10 days) and the substantive completeness
review (20 days) of a new or substantially revised course are the maximum. At this time, those time periods are considered
appropriate due to Department resources. Further, it is consistent with A.R.S. § 32-2135(F). No change was made.

R4-28-301(A)(1) and (A)2}).

Comment. Requires repetitive disclosure and resubmission of information, documents; substantive increase in renewal applica-
tion requirements.
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Responsea. This was not the Department’s intent. See question #10 for specific changes.

Comment. The Department should screen prior licensees whose licenses were revoked from participation in licensed entity, pur-
suant to AR.S. § 32-2153(C); Department should capture that information and use it to disqualify the prior licensees.

Response. No change is needed. The Department already gathers the information concerning those over whom the Department
has statutory authority, and uses it when applicable or appropriate. If someone who does not have ownership or control over an
entity and is not perfofming activities within the Department’s jurisdiction, the Department cannot stop that person from con-
ducting or prevent an entity from hiring that person to conduct activities that are not under the Department’s jurisdiction.

Corgment: AAR requested the Department’s “Front Counter Guide™ to be included in this Section. This “Guide” directed licens-
ing clerks in their review of license applications.

Response. The Department has not used this “Guide” for 2 years. The “Guide” contained information that was inappropriate and
incorrect. As such, including this document within this rulemaking is not appropriate.

Comment; The certification questionnaire requires disclosure of a misdemeanor or felony, or has had a judgment or sentencing
deferred. The AAR is concerned that licensees would be required to disclose traffic violations.

Response. The Attomney General confirmed that minor traffic violations are civil, not criminal, therefore minor traffic violations
would not rise to the level requiring disclosure.

R4-28-302(HY(1).

Comment, This addition is a substantive change and increases the liability of a designated broker.
Response. See question #10 for specific changes,

R4-28-303(A)2).

Comment, Requires repetitive disclosure and resubmission of information, documents; substantive increase in renewal applica-
tion requirements.

Respongse. This was not the Department’s intent. See question #10 for specific changes.
R4-28-303(C).

Comment. The Commissioner has an informal policy that a late application for license renewal will be immediately renewed
and no disciplinary action taken. That policy should be incorporated into this rulemaking,

Response, A late renewal will be processed under the time-frames proposed in R4-28-103, Table 1. If administratively complete
and qualified for renewed licensure, the license will be renewed within the overall time-frame identified. No violations are
involved or disciplinary action is warranted due to late submission of a renewal application. It is believed that the real issue
being raised is a salesperson or broker who continues to act as such after the license has expired. As part of the application for
late renewal, the applicant must disclose whether the applicant continued to conduct activities that required licensure while the
applicant was not currently licensed. The Commissioner’s position is that this late application for renewal of a license, in which
unlicensed activity by the applicant is revealed, will not be delayed unless there are extenuating circumstances requiring inves-
tigation. Further, if it is the 1st instance of similar violations by that licensee, the Commissioner has determined that disciplinary
action will not be taken absent a complaint. A complaint likely would not be filed with and known by the Department until
much later. This position will be adopted as a substantive policy statement. While recognizing industry’s desire for reassurance,

it is appropriate for the facts of the case and the philosophy of the Commissioner to determine the significance to place on a vie-
lation of laws. :

R4-28-401.01(A). (Now R4-28-402)

Comment. Define the mandated topics.

Response, Mandating categories within this Section will create a narrow scope of continuing education topics. The Department
already has a substantive policy citing examples and feels that this is a more appropriate place for this information. The policy
will be revised to reflect any new category.

R4-28-401.01(A)(1). (Now R4-28-402)

Comment. Several people testified that the Department should not eliminate fair housing as a required class for rencwal of a real
estate license. They said that the low complaint rate is due to classes, Huge turnover in industry and constantly changing lic-
ensee base needs continual updating; case law and interpretation changes require dissemination. One person commented that
fair housing should not be a required course; the punishment (for fair housing violation) is severe; and brokers know the liabil-
ity, not only for the agent, but for themselves.

Response. In the past, the Department received wiitten protests to the categories of fair housing and environmental as required
courses. Business and commercial brokers complained that fair housing did not apply to them. A committee of stakeholders
appointed to study the issue concluded that “fair housing® was not a necessary category for mandating a minimum of 3 renewal
credit hours. The committee concluded that licensees should have more flexibility in selecting classes applicable to their specific
field, which could occur if the number of mandated topics were reduced and the number of elective hours increased. Although

e
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representatives from the AAR were on the committee, it has taken the position that fair housing should remain a required topic.
The Department feels that, if concerned, the designated broker can require employees to attend fair housing as a condition of
employment. Alternatively licensees may choose to attend a fair housing class. However, because fair housing complaints have
decreased since it has been a required class and due to industry comment, the Department has included fair housing as a manda-
tory category. See question #10 for specific changes.

R4-28-401.01(B). (Now R4-28-402)

Comment. Before waiving the continuing education course hours required for license renewal, the Commissioner should require
that a state employee or legislator demonstrate specific work experience on the specific categories being waived,

Response. The statute grants the Commxssmner the authority to grant a waiver in his discretion for good cause. No changes have
been made.

Comment: The rules should state that the Commissioner will not consider education taken more than 10 years earlier.
Response: AR.S. § 32-2124(B) and (C} already addresses this limitation and it is not necessary to repeat in rule.
R4-28-402. Continning Education Requirements; Waiver.

Comment. Industry is supportive of education on relevant “hot topics,” but is concerned that schools, brokers, and salespersons
may not be adequately notified of the topic, content, and criteria. Industry is alse concerned that the Department may require a
“hot topic” class after the broker or salesperson completes their required hours, but has not yet submitted their renewatl.

Response. The Department addressed this concern by allowing the salesperson or broker to submit the course topics which were

required at the beginning or at the end of the preceding license period. The Department also agreed to work with the schools on
establishing course content. Industry is comfortable with this resolution.

R4-28-403(B). (Now R4-28-404)

Comment, Delete the prohibition from including a “quiz” used as a teaching tool to promote discussion and debate in calcula-
tion of classroom hours.

Response. A quiz or short test as a teaching tool, or used to promote digcussion is permissible, and may be included when calcu-
lating credit hours. The rule as written is clear and consistent with past practice, that a test used “for overall evaluation® may not
be included when calculating credit hours. No changes have been made.

R4-28-403(C)(6). (Now R4-28-404)

Comment. Either enhance and define the internship program, mentor and mentor responsibilities, or delete. Internship is a good
idea but the proposed rule doesn’t give thorough definition.

Responsg. The internship program was removed from the Section and will be addressed in a future rulemaking. See question
#10 for specific changes.

R4-28-403(D}(1). (Now R4-28-404)

Comment. Do not require scheols to keep addresses of students. Since licensee addresses change often, the records would be
incorrect in many cases.

Response, See question #10 for specific changes.
R4-28-503(A).

Comment. The addition of “leasing” to the adveriising rules regarding offering incentives created substantive and undesired
restriction of apartment complexes/lessors offering incentives to lessees, Should delete “leasing.”

Response. The phrase ‘or leasing’ was added at the request of the AAR early in the rulemaking process, and eliminated at the

Arizona Multi-housing Association’s request, then, returned based on further comments by the AAR. The Department does
enforce the advertising rules when it becomes aware of a violation or abuse,

Comment. The words “prize” or “award” arc used pervasively in promotions and the current rule prohibiting the use of such
words is not enforced, It serves no purpose. Eliminate the restriction on using these words.

Response. A premium offered to promote sales is clearly not a “prize” or an “award” won or eamned by the offeree, which is
the impression intended. It is 2 premium or inducement offered to attract potential buyers.

R4-28-503(B).

Comment. Use of the word “free” should be permitted, as provided in the current substantive policy statement on the subject,

provided all conditions are included in the advertisement. This would also adversely affect the apartment/multi-housing busi-
ness.

Response. See question #10 for spec:ﬁc changes.

S E
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R4-28-701.

Comment. The Department neither complies with nor enforces the rule. Typically only the handling broker’s compensation is
disclosed; referral fees, and rebates to buyers after close of escrow are not disclosed. The Department does not recognize the
problems with this rule that practitioners do. Among the problems are: (1) only “commission™ is mentioned, not “compensa-
tion™; (2) each licensee is individually required to make disclosure to all other parties; (3) the licensee only has to disclose
amounts going to any other person, not himself; (4) the amount a principal may receive must be disclosed; {5) the referring bro-
ker/salesperson may not know who gets how much, thus is unable to make the required disclosures; (6) the method of disclosure
is not stated, and; (7) the time of disclosure is not stated. Recommendation is that the rule be deleted.

Response. The Department sees a need for this rule and does not agree that it is not being enforced when the Department is
aware of nondisclosure. See question #10 for specific changes.

R4-28-802(A).

Comment. This Section needs rewriting for clarity as to (1) which licensee delivers what documents and to whom; (2) that all
important decuments, whether specified in A.R.S. Title 32, Chapter 20 or elsewhere, are delivered to appropriate parties; (3)
that principals or parties get appropriate copies, not individual persons; (4) that certain confidential! documents, like the listing
agreement or financial application, not be delivered to an adverse party; (5) that duplication of documents be minimized; and (6)
that “al! other parties’ do not mean licensees. In the case of a “for sale by owner,” the final sales agreement is in the hands of the
owner. The rule needs to be entirely rewritten to be useful.

Response. The proposed rule is clear with the exception of #3. (1) pertains to documents directly relating to the real estate trans-
action, and that the document copies to be provided are those that a party to the document has signed. A licensee who provides a
document to a person for signature has an obligation to give that person a copy of the executed document. If the licensee verifies
that the person has made a copy for himself or has received an executed copy from another source, there is no need to provide a
2nd copy; {2) the Department (only) has jurisdiction concerning real estate transaction docurnents pursuant to Title 32, Chapter
20; (3) see question #10 for specific changes on this comment; (4) this does not apply—the person has signed it and so is privy
to the doecument’s contents; (5) as previously stated, if a person has a copy of 2 document he has executed, there is no need for a
licensee to provide a 2nd copy; (6) another party to a transaction may be a licensee if acting s a principal. If both parties to a
transaction have signed a document (buyer, seller, or both, lessor, lessee, or both) and 2 salesperson or broker represents each
party, each party’s agent would be responsible for ensuring that the agent’s client or clients received 1 copy of executed docu-
ments, but would not each have to give all signers a copy. In the case of a “for sele by owner,” upon acceptance of the offer, the
seller might make a copy of the executed agreement before conveying acceptance to the buyer or buyer’s representative. The
buyer’s representative would not have to provide 2 2nd copy to the seller. If the seller did not make a copy of the final agree-
ment, the Department would require the salesperson or broker to provide the seller with a copy after confirming that the seller
did not have one. In the case where both principals are unlicensed, the Department does not have jurisdiction,

R4-28-A1203(3)(b).

Comment. A request that the description of all current and proposed adjacent land uses are “within Y% mile from the subdivi-
sion.”

Response. The Department rejected this suggestion limiting adjacent land use to ¥ mile as too restrictive. For instance, a ¥4-mile
limitation from a slaughter establishment, rendering plant, or feedlot would not meet the needs of the prospective homeowner.
Or, Y-mile from a fairground, racetrack, airport, or industrial facility spewing noxious fumes may be inadequate.

R4-28-A1204(7).

Comment. The developer must state in a public report application the cost to be passed on to consumers. A range of total costs
and fees rather than a specific amount was requested.

Response. The Depariment disagrees and believes the consumer should be provided with the information required by statute.
R4-28-A1205(3).

Comment. The ADEQ frequenily makes paper work mistakes about a water or sewer system and paper reports from the agency
are of some concern. Telephonic compliance reports shouid be accepted by the Department.

Response. In order to protect the buyers, the Department must have written documentation of the compliance status of the water
provider for the public report.

R4-28-A1205(9).

Comment, The developer must state in a public report application the cost to be passed on to consumers. A range of total costs
and fees rather than a specific amount was requested.

Response. The Department disagrees and believes the consumer should be provided with the information required by statute,
R4-28-A1206(8),

Comment. The developer must state in a public report application the cost to be passed on to consumers. A range of total costs
and fees rather than a specific amount was requested.

A
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Response. The Department disagrees and believes the consumer should be provided with the information required by stafute.
R4-28-A1211(B)(5)(b).

Comment. The guestion was raised about the written agreement between & subdivider and title company concerning develop-
ment improvements. (1) Does the proposed rule contemplate 1 title company handling the whole subdivision? Otherwise, the
title company really does not know what sales are being made in that subdivision; (2) When the title company is to notify the
Department that improvements are complete, is the title company entitled to rely upon a statement by the subdivider/developer?;
(3) The proposed rule talks about notifying the Department of sales not being processed, but how can a title company know if
the subdivider, developer, or both, is selling certain Jots at a particular time?

Response. In reviewing this rule, it appears to place obligations and requirements on title companies, which was not the intent.
See question #10 for specific changes.

Comment, Some thought needs to be given on how to make sure that the requirements for a vote of the homeowners is complied
with in the future. A bond proposal in subsections (B)(1)(z), (B)(2)(2), (B}(3)(a), and (B)Y(4) (2) would do that by having the
bond state that the insurance company will not accept any decision or direction without proof that the decision or direction was
approved by the members of the homeowner’s association.

Response. The Department removed all the language after the 1st sentence in the subsections (B)Y(1)(2), (B)(2)(a), (B)(3)(a) and
(B)Y{4) (a) to avoid confusion in what is required for release or modification of financial assurances.

R4-28-A1211(BX5)g).

Comment. A request was made to allow eamnest money held by the subdivider or broker in the sale of an unimproved (vacant)
lot to be placed in a trust account,

Response. Although this request seems reasonable, the Department has had a recent experience whereby money was given to
the subdivider and, although the contract provided that the money be placed in the broker’s trust account, the money was not
there when it was needed. In many cases the broker and subdivider are closely allied and this can lead to inappropriate use of

escrow monies. Therefore, the Department is requiring that monies be kept in 2 neutral account and not in the control of the
developer.

R4-28-B1203.

Comment. AAR contends that if the developer notifies the Department of a material change, yet the Department doesn’t require
amendment of the public report, the buyer and the licensee are left ‘holding the bag.” The licensee is required to disclose nega-
tive material information under the lcensing rule (R4-28-1101). AAR believes that the Department should identify the items as
not being material, unless the Department requires amendment of the public report. AAR further states that even if the Depart-
ment did this, it wouldn’t be doing its job of protecting the pubiic.

Response. The Department doesn’t agree with this assessment and believes that the developer should provide the Department
with notice of all changes identified by statute and rule. Once identified, the Department can determine whether the changes arc
material. It makes no sense to require an amendment of the public report if the change is not going to appear in the public report.

R4-28-1303.

Comment. AAR proposes that investigative files remain confidential . . .unless the Commissioner determines the disclosure of
the information or the production of the documents is in the public interest.”

Response. The current rule, which has not been substantially changed, states that “. .. unless the Commissioner authorizes the
disclosure of the information or the production of the documents as not being contrary to the public interest.” Public record doc-
uments concerning investigations requite that files remain confidential only until the investigation is completed. At that time the
file becomes public information. The Commissioner should not have to determine whether disclosure of the documents is in the

best interest of the public, rather the Commissioner should determine when disclosure of the documents is pot in the best interest
of the public.

R4-28-1310.

Comment. AAR strongly recommends that the Department add the following subsection to this Section. “That a finding of fact
or conclusion of law rendered by the administrative law judge pursuant to ARS. § 41-1902-08 is based on an interpretation by
the Department of a statute or rule which had not previously been communicated by the Depariment to licensees under the
Department’s jurisdiction and which is not abundantly clear from reading the statute or rule.”

Response. The Department has spent a considerable amount of time rewriting this Chapter and working with stakeholders to
obtain consensus. The resulting final rulemaking adds clarity and understanding to the real estate program and provides the 1eg-
ulated person with a document that is easy to follow. Adding this language to rule is inconsistent with the responsibilities of
administrative law judges and legislative requirements. If statutes are unclear, stakeholders should make changes legislatively,

12. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:

None.
"
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13. Incorporations by reference and their location in the rule:
None.

14. Was this rule previously adopted as an emergency rule:
No.

15. The full text of the rules fo_llows:

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 28. REAL ESTATE DEPARTMENT

ARTICLE 1. GENERAL PROVISIONS

Section
R4-28-101. Definitions
R4-28-102: Deparmentaetion
Be4-28-10+ R4-28-102 Filinssnd-notices Document Filing: Com-
putation of Time
R4-28-103. Licensing Time-frames
Table 1. Time-frames
R4-28-104. Fees

ARTICLE 2. BEFINIHOMNS RESERVED
R4-28-201:  GeneralDefinitions

ARTICLE 3. LICENSE-APPLICATIONS:+ FYRES:-
REGULATIONS LICENSURE

R4.28-301, Licenses—Appleation—UserExemption General
License Requirements

R4-28-302. Employine or Designated Broker’s Ticense; Non-
resident Broker

R4-28-303. License Renewal: Reinstatement: [icense Changes

R4-28-304.  Branch Office; Branch Office Manager

R4-28-305. Temporary License; Certificate of Convenience

ARTICLE 4. EDUCATION-EXAMPATIONS, SCHOOLS-

INSTRECTFORS

R4-28-401. Prelicensure Education: Requirements; Cutrienla
Waiver

R4-28-402.  Continuing Education Requirements: Waiver

Red-28-402- R4-28-403. License Examinations
R4-28-403: R4-28-404 Real Estate Schools:—EieensingsResle-
tion Requirements: Course and Instructor Approyal

ARTICLE 5. ADVERTISING

R4-28-501:  -Advencefeerental-duties; requirements

R4-28.502. Advemsmg by heeasee a Licensce

R4-28-503. d-dey +-prometions
ﬁes Promononal Actlvmcs

R4-28-504. Developments—advertising Advertising

ARTICLE 7. COMMISSIONS COMPENSATION

R4-28-701. Commissien—sharing Compensation Sharing: Dis-
closure
ARTICLE 8. DOCUMENTS
- R4-28-801  SelesListing-Agreements
R4-28-802. Conveyance Documents:Fxecution—Offer—Rejee-
Hon:-Delay: Form
R4-28-803. Contract d-lseiesﬂfes-—pubhe—fepeﬂ—feeeipt—ﬂ&tufe
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efdocument: meniespeid-direetlyto-seller Disclo-
sures
R4.-28-804, Rescission of eenteaei-diselosure Contract
R4-28-805. Public Report Receipt

ARTICLE 10. FRANCHISES AND FICTITIOUS NAMES
R4-28-1001. Fictitious names;—franchises:—regulotions,—duties

Names
R4-28-1002. Franchises

ARTICLE 11. PROFESSIONAL CONDUCT

R4-28-1101. Duties te-elient to Client _
R4-28-1102. Property Negotiations cencerning property
ARTICLE 12, SUBDIVISIONS DEVELOPMENTS

R4-28-1204: PublicRepors
PART A. APPLICATION

R4-28-A1201. Development Name: 1ot Sales; Applicant -

R4-28-A1202. Development Map; Location; Land Characteristics
R4-28-A1203. Flood and Drainage:. Land Uses: Adverse Condi-
tions

R4-28-A1204, Utilities

R4-28-A1205. Water Supply

R4.28-A1206 Sewage Disposal

R4-28-A1207. Streefs and Access

R4-28-A1208. Flood Protection and Drainage Improvements .

MMWM@MM
ments :

R4-28-A1210. Master Planned Community

R4-28-A1211. Assurances For Completion and Ma:ntcnance nf
Improvements

R4-28-A1212. Schools and Serviges .

R4-28-A1213. Property Owners’ Association

R4-28-A1214. Development Use :

R4-28-A1215. Development Sales .

R4-28-A1216. Title Report and Encumbrances -~ -

R4-28-A1217. ADEQ Approval

R4-28-A1218. Registrations in Other Jur;sdlctmns

R4-28-A1219. Condominiuym Developments

R4-28-A1220. Foreign Developments _

R4-28-A122]. Cemetery Developments. - R

R4-28-A1222. Membership Camping Deveiopment R L

R4-28-A1223. Affidavit RIS

PART B. GENERAL INFORMATION - S

R4.23.81201. Expedited Registration For Imgroved Subdw:s1
Lots and Unsubdivided Lang SRR
R4-28-B1202. Conditional Sales Exemption - _
R4-28-1203: R4-28-B 1203 Material ' reqw
mma_mg&mmwﬁ '
R4-28-B1204. Cemetery Notice; Amendments. - 7o
R4-28-1204- R4.28-B1205 Gener-a}—pfewﬂens

cels
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R4-28-B1206. Filing with HUD

R4-28-B1207. Subsequent Owner

R4-28-B1208. Public Report Correction

R4-28-B1209. Qptions; Blanket Encumbrances; Releases
R4-28-B1210. Earnest Money

R4-28-B1211. Recordkeeping

ARTICLE i3. HEARINGS+RULES- O PRACTICE-AND

R4-283-1301  Commencementofaction

R4-28-1302. Service of pleadings—subsequentto-complaint-and
notice Pleadings Subspquent to Complaint and
Notice

R4-28-1303. Information ebtsined-in-investisation Obtained in

R4-28-1304.

R4-28-1305, Notice of Appearance end-practice-before-depart-
sment of Counsel

R4-28-1366. Evidence

R4-28-1307. Heasings Consolidation of Procedures

R4-28-1308-
R4-23-1309-

parties

R4-28-1310. Regquest—for—rehearing Rehearing or Review of
Decision; Response: Degision

R4-28-131)- Respense-to-requestforreheoring

R428-1312. FinslactionbyC . .

R4-28-1313. Correction of elerieal-mistalkes Clerical Mistakes B.

R4-28-101.

ADMINISTRATIVE PROCEDURES

an Investigation

Responses: Default

ARTICLE 1. GENERAL PROVISIONS

Definitions

In addition to the definitions listed in A.R.S. § 32-2101 the follow-
ing terms apply to this Chapter:

1

[ o [ 2

I~

o [o0
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“ADEQ” means the Arizona Department of Environ-
mental Quality.

113

ADWR” means the Arizona Department _of Water
Resources.

“Credit hour” means 50 minutes of instruction.

113

Course” means a class, seminar, or presentation,

“D.b.2.” means ‘doing business ag.’
£

Fictitious name” means any name ysed to conduct
business other than a person’s legal name, and includes

ad.b.a. pame or trade name,

L5

Franchise” means a contract or agreement. either
express or implicd, oral or written, between 2 or more
persons by which:

2 A franchisee is granted the right to_engage in the
business of offering, seHing, and distributing goods
or services under a_marketing plan or system pre-
scribed in substantial part by a franchiser; and

The operation of the franchisee’s business pursuant
to the plan or system is substantially associated

with the franchiser’s trademark, service mark. trade

=

symbol designating the franchiser or its affiliate;

and

The franchisee ig required to pay, directlv or indj-
rectly. a franchise fee.

[

153

I3

Material change” means any significant change in the
sizg or character of the development, development plan,
or interest being offered. or a change that has a signifi-
cant effect on the rights, duties, or g?tigati%g of the
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R4-28-103.
name, logotvpe, advertising, or other commercial A,

Individual” meang a natural person, B.

developer or_purchaser, or use and enjovment of the
property by the purchaser,

10. ZProperty interest” means a person’s ownership or con-
trol of a lot, parcel, unit, share. use in a development,
including any right in a subdivided or unsubdivided
land, a cemetery plot, a condominium. a time-share
interval. a membership camping contract, or a stock

cooperative,

M—QS-—}O}R#ZS-!BZF&HG-—IM Document Filing:
Computatlgn of Tlm

A, All documents shall be considered filed on the date received

by_the Department. An original or renewal application post-
marked on or before the end of the application or renewal
deadline shall be considered timely.

In computing any peried of time allowed by these nules or by
an order of the Compigsioner, the day of the act_event, and
default from which the designated period of time begins to
run shall not be included,_The last day of the period shall be
included ynless it is Saturday, Sunday. or a legal holiday in
which event the period rups_until the end of the next day
which is not a Saturday. Sundav. ora legat holiday. When the
period of time allowed is less than 11 days, intermediate Sat-

urdays, Sundays, and legal holidays shall be excluded from
the computation.

R4-2-8—I-9-.?»-Fmge¥p-1=mﬂng

Licensing Time-frames
Overall time-frame. The Department shall issue or deny a

license within the overall time-frames listed in Table 1 after

receipt of a complete application. The overall time-frame is

the total of the number of days provided for jn the administra-

tive completeness review and the substantive review.

Adminjstrative completeness review.

1. The applicable administrative completeness review
time-frame established in Table 1 begins on the date the
Department receives the application, The Department
shall notify the applicant in writing within the adminis-
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trative completeness review time-frame whether the
application is incomplete. The notice shall specify what
information is missing,. If the Department does not pro-
vide notice to the applicant, the license application shall
be considered complete,

An applicant with an incomplete license application
shall supply the missing information within the comple-
tion request period established in Table 1. The adminis-
trative_completeness review time-frame is suspended
from the date the Department mails the notice of miss-
ing information to the applicant until the date the
Department receives the information,

If the applicant fails to submit the missing information
before expiration of the completion request period, the
Department shall close the file, unless the applicant
requests an extension. An applicant whose file has been

closed may obtain a license by _submitiing a pew appli-
gation.

C. Substantive review. The substantive review time-frame
established in Table 1 begins after the application is adminis-
tratively complete,

L
2

3.

The Departrment may schedule an inspection.

If the Department makes a_comprehensive written
request for additional information, the applicant shall
submit the additional information identified by the
request within the additional information period pro-
vided in_Table 1, The substantive review time-frame is
suspended from the date the Department mails the
request until the information is received by the Depart-
ment. If the applicant fails to provide the information
identified in the writfen request the Department shall
constder the application withdrawn.

If the application is_denied, the Department shall send
the applicant written notice explaining the reason for the
denial with citations to supporting statutes or rules, the
applicant’s right to seck a fair hearing, and the time
period for appealing the depial. '

E. Renewals. If an applicant for renewal of a salesperson’s or
broker’s Ticense submits a complete renewal application;

1

2.

March 5, 1999 -

Before the expiration date and there are no changes in
the applicant’s license or qualifications pursuant to R4-
28-301(A), the Department shall send the applicant
notice that the license is rengwed:

After the expiration date, or if a substantive review is
required because the applicant wishes to make changes
or has answered in the affirmative to any question on the

Notices of Final Rulemaking

license guestignnaire, the Department shall process the
application as a modified or amended application.

R4-28-104, Fees
A. Licensing Fees,

=

[
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1. Broker’s exam and examination application, $110.00:

2. Broker’s license $125.00;

3. Broker’s renewal (Timely). 125.00:

4. Broker Renewal pursuant to
AR.S. 32-2130(C), 20.00
{Additional per month fee. Maximum $120)

5. Salesperson’s exam and examination application fee,

$85.00;

6. Salesperson’s license, $60.00;

7. Salesperson’s renewal (Timely), 60.00:

8, Salesperson’s renewal pursuant to
AR.S. 32-2130(C), £10.00;
(Additional per month fee. Maximum $60)

9. Branch office license.

12 months or less $35.00;
13 to 24 months. $50.00;
Renewal $50.00;

10. Change of name and address, $10.00;

11. Temporary broker’s license, $50.00;

12. Temporary cemetery salesperson’s license, $50.00;

13. Membership camping Certificate of Convenience,

$50.00.

Development fees,

1. Public Report, $500.00;
Subdivision public report, amended, $250.00;
Unsubdivided land public report. amended, $500.00;
Membership camping public report amended/renewal,

$300.00;
Timeshare Exemption, $300.00;

2.  Time-share public report (per ipterval, maximum
$1.000), $20.00;

3. Membership camping lofterv or drawing application,

$250.00;

4. Cemetery Certification, $500.00;
Cemetery Amendment, 500.00;

5. Conditional Sales Exemption, 100.00;

6. Special Order of Exemption, $100.00.

A fee shall be charged for a development site inspection pur-
suant to AR.S. §§ 32-2182 32-2194.02 32-219502, 32~
2197.05, and 32-2198.04, before or after issnance of a publig
report. Multipte inspections and fees may be required based
on development circumstances.

Volume 5, Issue_'_#'IQ; Ll
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TABLE 1. TIME-FRAMES
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(Calendar Davs)
Authority Administra- Response to Substantive Response to Overall
License tive Completion Review Additional | Time-frame
Completeness Request Information
Review
Broker and Salesperson §32-2122
(Individual} R4-28-301 15 15 45 30 60
Renewal (without change) || R4-28-302 13 i5 0 0 15
Moedified/Amended R4-28-303 15 15 45 30 60
Corp/t.LC/Partnership/ §32-2125 30 30 90 60 120
PC/PLC
Renewal (without change) || R4-28-301 30 30 4] 0 kit]
Modified/Amended R4-28-303 30 30 90 60 120
Temporary Broker §32-2133 30 30 90 60 120
Temp Cemetery Salesper- | §32-2134 30 30 90 60 120
son :
Membership Camping || §32-2134.01 30 30 90 60 120
Cert. of Convenience R4-28-305
School Approval §32-2135(A) 10 15 20 15 30
R4-28-404
Course Approval: §32-2135
New R4-28-404 10 15 20 15 30
Instructor Approval §32-2135 10 15 20 15 30
R4-28-404
ADVERTISING §32-2198.10(D)
Membership Camperound || § 32-2198.14 15 5 1] ] 15
(only for lottery or draw- || R4-28-503(D))
ng)
Subdivision §32-2183.01{) 15 5 4] [4] 15
{only for drawing or con- {i R4-28-503(D)
test
Time-Share §32-2197.11(1) 15 5 0 0 135
(only for drawing or con- || R4-28-303(D)
fest
Time-Share $32-2197.11(K) | 15 5 4] 0 15
{the offer of a premium) R4-28-503(D)
Development Application || § 32-2183(A) 20 20 50 20 70
§32-2195.03(A)
§32-2197.06
32-2198.02
R4-28-B1203
Amended Report §32-2184 10 10 10 10 20
| §32-2195.10
32-2197.03
§32-2198.01(D)
. R4-28-B1203
Certificate of Authority §32-2194.03(A) | 20 20 50 20 70
Amended Certificate §32-2194.10 10 10 10 10 20
R4-28-B1204
WAIVERS
Pre-license §32-2124 15 [34) 30 [4] 45
R4.28-401
Continuing Education §32.2130 5 10 7 1] 12
R4-28-402
" "Volume 5, Issue #10 ‘ Page 672 March 5, 1999
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EXEMPTIONS
Subdivision §2181.01 20 20 20 1] 40
R4-28-B1202
Unsubdivided Iand §.32-2195.01 20 20 20 Q 40
R4-28-B12G2
Time-Share §32-2197.13 20 20 20 0 40
Membership Camping §32-3198.03 20 20 20 0 40
ARTICLE 2. BEFINIFIONS RESERVED & A-fronchisee-is-pranted-the-right to-engage-in the
m{ L ool General Definition ! E I S efined % er-servdces-under-a-marketingplan-er-system pre-
3 3 A T 3 3 .-l ! [ I . ] 1 E ] . . i
I E“ - i E ayn 1 ;1 l s ,b_ N . 3 . ’
+  Afl-definitensoreincluded-in-AeReS-§-32- 210 -except e sﬁehl plan-er-system-is-substantially asisae'etes
2
ARTICLE 3. LIGENSEAPP-LIGA—TIGNS-—'I‘—!FP—ES;—
* REGUEATIONS LICENSURE
R4-28-301, Lieenses-Applieations UserExemption General
License Requirements
A Anposlieationforali
4
5
&
*
&
9
4 Loation et i _
ARSE-32-21250A A. An applicant for or holder of any Department-issued license,
&  A-soleproprietorship—ifthe-sele-proprictor—is—a renewal, or amended license, including, if an entity, any
licensed-real-estate—orcemeterybroker Forpur- officer, director, member, manager, partner, owner, trust beg-
poses-ofthis-rule,a-sole-propricioris-aperson-whe eficiary holding 10% or more beneficial interest. stockholder
ewns—has-exelusive-title-or-legel right to-the busi- owning_10% or more stock, or other person exerciging con-
fes5: trol of the entity, shafl submit the following information:
18- “Erenchise”—means—a—contract—or—apreement—either 1. A sipned certification questionnaire sworn before a
implied; ittens no ublic, or witnessed by department personnel.’
persons-by-whieh: disclosing any:
March 5, 1999 e Page 673 Volume 5, Issae #IQ >
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Conviction for a misdemeanor or felony, or defer-
ral of a judgment or sentencing for a misdemeanor
or felony:
Order, judgment, or adverse decision entered
against the applicant involving frand or dishonesty,
or involving the conduct of any business or transac-
tion in_real estate, cemetery property, time-share
intervals, mernbership camping contracts, or camp-
grounds;
Restriction, suspension, or revocation of a profes-
sional or occupational license, or registration cur-
rently or previousiy held by the applicant in any
state, district. and possession of the United States
or under authority of any federal or state apgency;
any civil penalty imposed under the license. or any
denial of a Hcenge; or
Order, judgment, or decree permanently or tempo-
rarily_enjoining the applicant from engaging in or
continuing_any gonduct or practice in connection
with the sale or purchase of real estate or cemetery
property, time-share intervals, membership camp-
ing_contracts, campgrounds, securities, or involv-
ing consumer fraud or the racketeering laws.
If any response to subsection(AX1) is answered in the
affirmative, the applicant shall provide ali of the follow-
ing written documentation for each person who
answered in the affirmative:
a. A certified copy of any police report and court
record that pertains to each crime for which the
applicant has been convicted or for which sentenc-
ing or judgment has been deferred. If the applicant
is unable to provide documents for each crime, the
applicant shall provide writfen documentation from
the court or agency having jurisdiction. stating the
reason the records are unavailable.
Three written references from individuals. 18 years
or older and not refated by blood or marriage to the
applicant, who have known the applicant for at
least § year before the date of receipt of the appli-
cation:
A _10-year work history, reflecting the employer’s
name and_address, supervisor’s pame and tele-
phone number, and dates of employment. including
any periods of ynemployment;
A certified copy of any document, such as the find-
ings_of fact, conclusions of law, and order, assess-
Ing a2 civil penalty or denying, suspending,
restricting or revoking any professional or occupa-
tional license held or previpusly held by the appli-
cant within the last 10 years;
A ceriified copv of any civil judgment awarded b
a_court_of competent jurisdiction in which the
applicant was a party and which included findings
of fraud or dishonest dealings by the applicant;
£ A certified copy_of any document of a payment
against, or repayment by, the applicant as a jude-
ment debtor by any recovery fund administered by
any state or professional or occupational licensing
board. If an Arizona real estate or subdivision
recovery fund matter. a written disclosure of the
file number, approximate date, and approximate
amount of pavment and current_repayvment status
satisfies this requirernent.
g A cerified copy of anv temporary or permanent
order of injunction entered against the applicant;

=

o
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h. Any other documentation that the applicant
believes supports the applicant’s qualifications for

licensure.
3. A full set of fingerprints as prescribed in AR.S. § 32-
2108.01:
4. The appropriate license application and fee: and
5. Social security number, if the applicant is an individual.

B. In addition to the information rcgl.m'cd in subsgction (A), any
erson applving for a salesperson’s or broker’s license shall

meet the qualifications fisted In A.R.S. § 32-2124. R4-28-

401, and R4-28-403, and shall submit a certified license his-

tory from each state in which the applicant holds, or has held,
a professional occupational license within the S vears preced-
ing the application.

C. The Department shall not issue a broker’s license to any per-
son who is gn actively licensed salesperson in this state until
the salesperson is severed by the emploving broker or is
admipistratively severed as prescribed in R4-28-303(E)¥4) or

Bepartment: _

ED. No-name-willbe-placed-on-a-license-exeeptthe Only the legal
name of the licensee or-any-sueh and any additional nick-
name, corporate, or fictitious name awhieh that the Commis-
sioner finds is not detrimental to the public interest shall be

placed on a license certificate. Ne-corporationticensed-pur-

suaptteARS—§-32-2125B - mey-adopt e Hetitious name:
EFE, Every licensee salgsperson and broker whe-is-the-holderofan
astive holding a current license shall maintain-on file with the
Commissioner both the address of the Heensee’s salesper-
son’s or broker's principal place of business, if any, and a
current re51dence address

to-aeh-as-arealesiate or cemetery licensee:

Except as prescribed in AR.S. §8 32-2184, 32-2154.10, 32-
219510, 32-2197.03 and 32-2198.01{D). every licensee
shall, within 10 days of each occurrence, notify the Commis-
sioner, in writing, of any change in information contained in
the license certification questionnaire specified in subsection
{AX1)a) through (A)(1)(d) and provide documentation pur-
suant to (AX2),

=

:
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Emploving or Designated Broker’s License:

Nonresident Broker

A,

[

March 5, 1999 o

Any person applying for an employing or designated broker’s
license shall provide the following information:

i I

o |

[ [T

The name, business address, telephone number, fax
number. if any, license number and expiration date of
the employing and designated broker’s licenses. and the
signature of the designated broker:

The type of broker’s license held;

The mailing address, if different then the business
address;

The d.b.a, name, if applicable;

The bank name and location of each of the broker’s trist
accounts, if any: and

The name and number of the trust account.

artnership.

An applicant seeking to be a designated broker of a part-

nership shall:

a. If the general partner is a partnership, be an indi-
vidual who is a partner of the general partner;

b. If the general partger is a corporation, be an indis

vidual who is a_corporate officer of the corporate

partner:

If the general partner is a limited ljability company,

be an individual who is a member or manager of

the limited liability company;

d. If a limited partper, not be eligible to be a desig-
nated broker for the partnership.

[

A

B

In_addition to the information provided in subsection
(A), the parinership broker applicant shall, if applicable,
provide;

a. The name and address of cach pariner, and the
name of any other person with a beneficial or mem-

b. An agreement signed by all pariners, stating the

name of the partner appointed to act as the desig-

nated broker for the partnership:

An affidavit signed by the designated broker stat-

ing that:

i. The_ parinership has applied for a broket’s
Hecense in Arizona;

ii. Each partner has read the complete applica-
tion on the named partnership as submitted to
the Department;

iii. All the information contained in the applica-
tion is true;

iv. Each general partner is qualified to do busi-
ness in Arizona;

v. The name of the partmership complies with
ARS, §29-245 and 4 A.A.C. 28, Ariicle 10,
and is not likely to be misleading or confis-
ing.

A copy of the partnership agreement and any

amendments; '

e. A copy of the registration application stamped
“Received and Filed” by the Secretary of State; and

f  Any other information required by the Department
to verify the applicant’s qualifications.

e

[

e~

C. Corporation. In addition to the information provided in sub-
section (A), a corporate broker applicant shall provide:

L

[

[

=
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The name and address of each officer apd director, and
the name and address of each shareholder controlling or
holding more than 10% of the issued and outstanding
common shares, or 10% of anv other proprietary, bene-
ficial, or membership interest in the corporation:

A copy of the Articles of Incorporation and any amend-
ments stamped “Received and Filed” by the Arizong
Corporgtion Commission. If more than 1 year has
elapsed between the date the Articles were stamped
“Filed™ by the Arizona Corporation Commission and the
application for the corporate Jicense, a Certificate of
Good Standing from the Arizona Corporation Commis-
ston is required;

A corporate resolution stating that the designated broker
was elected or gppointed as a corporate officer. naming
the office held, and stating that the individual was
appointed to act as designated broker for the corpora-

tion:

An affidavit signed by the desigpated broker stating

that:

a.  The corporation has applied for a broker’s license
in Arizona;

b. Each_officer and director has read the complete

application on the named corporation as submitted

to the Department:

All the information contained in the application is

frue;

The pame of the corporation complies with AR.S.

§ 10-401 and 4 A.A.C, 28, Article 10, and is not

likely to be misleading or confusing; and

Each corporation is qualified to do business in Aris
zona.

[
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5, Any other information required_by the Department to
verify the applicant’s gualifications.
Limited ligbility company. In addition to the information pro-
vided in subsection (A). a limited liability company broket
applicant shall provide:
1. The name and address of each member and manager,
and the name and address of any person controlling or
holding more than 10% of the membership interest in
the limited Hability company;
A canv of the Articles of Organization and any amend-
ments stamped “Received and Filed” by the Arizona
Corporation Commission. If more than | year has
elapsed between the date the Articles were stamped
“Filed” by the Arizona Corporation Commjgsion and the
anplication for the limited liability company license. a
Certificate of Good Standing from the Arizona Corpora-
tion Commission is required;
A company_resclution signed by all members stating
whether management of the limited liability company is
established as manager-controlled or member-controlled
and the name of the member or manager appoinied to
act as the designated broker:
An affidavit signed by the designated broker stating
that:

[+

f

1=

[

The limited liability company has applied for a bro-

ker’s license in Arizona;

b. Fach member and manager hag read the complete

application on the limited liability company as sub-

mitted to the Department;

All of the information contained in the application

is true:;

The name of the limited liability company com-

plies with AR.S. § 20-602 and 4 AA.C. 28, Arti-

cle_10. and is not likely to be misteading__ot

confusing: and

e. The_limited liability company is qualified to do
business in Arizona.

A_copy of the operating agreement and any amend-

ments: and

6. Any other information required by the Department fo
verify the applicant’s qualifications.

Foreign entity. In addition fo the requirements in this Section.

the Department may require any of the following information

from_axn entity applying for a broker’s license if a_pariner,

member, officer, or director of the entity_is domiciled in

anofher state:

The agreement and plan of merger:

The Certificate of Good Standing;

The Certificate_of Merper on file in the state in which

the applicant is domiciled:

The Certificate of Merger on file with the Arizona Cor-

poration Commission;

A filed and stamped Articles of Merget:

A filed and stamped application for registration of the

foreign limited liability company. foreign corporation,

or partnership;

7. Any other information required by the Department fo
verify the applicant’s qualifications.

Self-employed broker. In addition fo the information pro-

vided in subsection (A), eny person applying as a self-

employed broker shall provide a_gworn statement aftesting

that the applicant is the sole proprietor of the business.

If any information prescribed in subsections (A} through (F)

changes. the designated broker shall, within 10 days afier the

change, file a supplemental statement in writing with the
i

g
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Department listing the change and include the appropriste

fee. ifany.

The designated broker shall:

1. Be_responsible for supervising the associate brokers,
salespersons and employees of the employing broker

2. Notify the Department on the Change Form within 10
days after a salesperson or broker leaves a broker’s
employment.

The employing broker shall be responsible for;

1. The acts of all agsociate brokers. salespersons. and other
employees acting within_the course of their employ-
ment; and

2. Supervising the assgciate brokers, salespersons, and
employees of the employing broker within the course of
their employment.

A broket’s license shall not be used to enable a salesperson or
assaciate broker nominally emploved by the broker to estab-
lish and ¢ n a brokerase business if the broker’s onl
interest is the receipt of a fee for the use of the license and the
broker does not exercise supervision over the salesperson or
associate broker. -
Change of Designated Broker.
1. If the employing broker is changing its designated bro-
ker, the current desjgnated broker shall submit a letter of
resignation and return the designated broker’s and the
emploving broker’s licenses to the Department. If by
partnership agreement, or corporate or gompany resofu:
tion, the designated broker is removed,_the employing
broker shall return the employing broker’s and desip-
nated broker’s licenses.

If the entity continues business without interruption, the

incoming designated broker shall simultaneously with,

or on the pext business day following, the departure or
removal:

2. Complete. sign, and submit the Change Form as
prescribed in R4-28-303; and

b. If the entity is a_corporation or limited liability
company, submit a resolution appointing the new
broker o act on its behalf: or

¢ Ifthe entity is a partnership, submit an amendment
to the partnership agreement naming the new bro-
ker to act on its bebalf or a pew application. as
applicable,

3. If the designated broker has not been fingerprinted, the
proker shall submit a full set of fingerprints with the
application and fee as required in AR.S. § 32-2108.01.

Non-resident broker. :

1. If a licensed nonresjdent broker maintains a principal
office outside Arizona, the broker shall:

a. Maintain a_frust account or licensed escrow
account situated in Arizona for monies_received
from Arizona fransactions;

b. Maintain, in Arjzona, copies of all documents per-
taining to any Arizona transactions handled by the
broker:

Provide 2 writien statement to the Department

identifying the pame. address, and telephone gum-

ber of the person residing in Arizona, such as a

statutory ggent or attorney, who has possession of

the records; and

d. Identify the physical location of the records.

2. If a licensed ponresident broker employs a licensed
salesperson or broker within the state, the broker shall:

[

e
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a. Pstablish an office in Arizona and appoint a branch
manager: and

b. Provide a statement describing how_the licensed
employee shall be supervised.

A nonresident broker shall notify the Department within

10 days if any information required under this Section

changes. i

Renewal;  Reinstatement; License

A. Renewal

1

March 3,

If a salesperson or broker applies for a license renewal

before_expiration, the existing license remains in effect

pntil the application has begn approved or denied by the

Department.

g If the application is_ deemed administratively
incomplete and the applicant has not provided the
requested _information within the completion

i

1999 o
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2

request period, the license will expire on_the
Hcense expiration date.

b. Ifthe application is denied, the person shall not act,
or attempt to act, as a salesperson or broker.

Any salesperson or broker applying for a license

renewal shall submit the following information on the

Application for License Renewal form:

a, Anvchange or correction to the applicant’s licens-
ing information:

b. Whether the renewal application is late;

¢. The date and signature of the designated broker, or
guthorized branch office manager, if the renewal is

or an active license. If the renewal is signe: the

authorized representative, a copy of the authoriza-
tion shall be atiached.

d.  The signature of the applicant, atiesting to the
application information;

e. A completed certification questionnaire. providing
details and supporting documents for any affirma-
tive response not previously disclosed in writing to

the Department, as required by R4-28-301{A),

Late renewal. In addition to the information required in sub-
section {A), any person applying for a late repewal shall
specify whether activities requiring a license were conducted
after license expiration or without proper employient by a
broker. L

Unlicensed activity. A person who has conducted activities
requiring_a current and active license while not properly
licensed shall, upon request, submit:

L

2.

o

o

5.

A copy of any offer or contract to sell, lease. exchange,
transfer, or manage real estate, cemeferv pronerty, or
menbership camping contracts;

A written explanation_of why the unlicensed activity
occurred. attesting that there are no unreported transac-
tions:

A copy of all listing agreements, buyer-broker employ-
ment agreements, purchase contracts, escrow settlement
statements, management agreements, rental agreements,
and leases executed while not property licensed:
Dogumentation listing all compensation received or to
be received by the applicant, the designated broker, and
the emploving broker, resulting from the applicant’s
activities;

The person shall attest that activities requiring a license
shall not be conducted until a current and active license
is issued to the person.

Reinstatement,

1

Any salesperson or broker applving for license reinstate-
ment shall, in addition to the requirements in R4-28-
301(A), submit the following information on the Appli-
cation For Reinstatement form:

The type of license and status requested;

The applicant’s legal name, business address, and
telephone number:

Whether the license was suspended. canceled, ter-
minated. or revoked. and the date of and reason for
the action;

The license number of the applicant;

The mailing address, if different than the business
address;

The name, address, and telephone number of the
emploving broker, if applicable;

The emplover’s trade or d.b.2. name, if anv;

The date of the application;

[
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i.  The signature of the applicant attesting to the above
information and that the applicant is aware of the
provisions in A.R.S. §§ 32-2131, 32-2153, and 32-
2160.01,

2. Ifthe license status was active at the time of suspension,
cancellation, revocation, or termination, the Departrpent
may require the applicant to submit an Unlicensed
Activity Form and supporting documents,

License Changes. A salesperson or broker shall notify the

Commissioner of the following information and changes:

1. In writing or on a Change Form, whichever is appropri-
ate: ‘

fi=t

The type of change being made;
The lega!l name, address, and telephone number of

=

the salesperson or broker; F.

The prior name of the person, if changing name;

The prior address of the main or branch office, if

changing address:

The salesperson’s or broker’s license number,

expiration month, and year; and

£ The date of the application and signature of the
salesperson or broker.

In writing, within 10 davs of the change:

a.  Personal name, including proof of the change, or

b. Personal address.

On a Change Form, within 10 days of the change:

2. Active to inactive status;
i The legal name and fictitious name, if any, of
the severing broker: and

ii. The date and signature of the severing broker.

The employing broker’s business address;

The business mailing address, if different than the

business address:

A transfer between employer’s offices by a sales-

person or associate broker;

The appointment of temporary broker due to a des-

ipnated broker’s death or incapacity;

A branch office closing;

Branch office managet;

Disclosure of certification information: or

Opening, ¢losing, or relocation of a broker’s trust

account.

On a Change Form, and obtain approval from the Com-

missioner before conducting_business. The existing

license remains in effect until the application has been

approved or denied.

The broker’s business names:

The emploving broker, including;

i.  The legal name and fictitious name, if any, of
the severing and hiring brokers: and

il. The date and sipnatures of the severing and
hiring brokers.

Inactive to active status:

i.  The lepal name of the hiring broker: and

ii. The date and signature of the hiring broker.

Designated broker by an entity;

Adopting, changing, or relinquishing professional

corporation or professional limited liability com-

pany license status;

Membership of a professional corporation or pro-

fessional limited liability company, or the license

status of a member:

g. Broker change of status to or from associate bro-
ker;

=
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3.

6.

h. Designated broker or entity change from resident to
nonresident broker’s license; or

i Degignated broker or entity change from nonresi-
dent to resident broker’s license.

Within 30 days of any change in structurg of the

licensed entity, the name of any:

a. Director, officer._or person holding, or controlling
10% or more of the shares, if a corporation:

b. Pannerifa partnership; or

c. Member or manager if a limited liability company.

If in making a license change the previously issued

license is not returmned, the salesperson or broker or the

designated broker, if applicable, shall submit a written

statement explaining why jt is not being returned.

In addition fo the information required in subsection (DX1). 2
salesperson or associate broker shafl submit the following
information when the change is in a:

i

&

Professional corporation.

a. The name of the professional corporation which

ingludes the full or last name of each officer, direc-

tor, and shareholder of the professional corporation

as it appears in the Articles of Incorporation:

The name and business address of each officer.

director, and shareholder in the corporation and a

written statement that each holds a current and

active real gstate license; and

. A copv of the Articles of Incorporation stamped
“Received and Filed” by the Arizona Corporation
Commission:

i, The Articles of Incorporation shall state that
the_corporation’s sole purpose is to_provide
professional real estate, cemetery, and mem-
bership camping services. or real estate, ceme-
tery. and membership camping services, -

ii. If more than 1 vear has elapsed between the
date_the Articles of Incorporation were
stamped “Filed” by the Arizona Corporation
Commission and the date of the application
for a license as a professional corporation, the
Department shall require the broker fo submit
a Certificate of Good Standing from the Ari-
zona Corporation Commission. ’

Professional limited liability company.

a.  The name of the professional limited liability com-
pany which includes the foil or !ast name of each
member of the professional limited fiability com-
pany as it appears in the Arficles of Organization;

b. The name and address of each member and man-

ager in the limited liability company and a written

statement that each holds a current and active real
estate license:

A copy of the Articles of Organization stamped

“Received and Filed” by the Arizona Corporation
Commission;

i. The Articles of Organization shall state that
the company’s sole purpose is to provide pro-
fessional real estate, cemeterv, and member-
cemetery, and membership camping services.

ifl. If more than 1 year has elapsed between the

date the Articles of Organization were
stamped “Filed” by the Arizona Corporation

Commission and the date of the application

for a license as a limited liability company,

the Department shall require the broker to

March 5, 1999

=

[©




Arizona Administrative Register

submit a Certificate of Good Standing from
the Arizona Corporation Commission.
d. A copy of the operating agreement, as amended.
G. Administrative severance.

1. A salesperson or broker may request that the Depart-
ment immediately sever the salesperson’s or broker’s
license from the employing broker.

a.  After notifying the designated broker, the salesper-
son, or broker shall provide the following informa-
tion on a Request for Administrative Severance

form: E
i. The name and license number of the appli-
cant,

ii. Whether the applicant is a salesperson or an
associate broker.

jit, The name of the emploving broker from
whom the license is being severed,

iv. The reason why the applicant seeks adminis-
trative severance, and.

v. The date and signature of the applicant.

The applicant shall submit the severance form to

the Department,

c. After receipt of the severance form, the Depart-
ment shall administratively sever the license and

mail a copy of the severance to the employing bro-
ker.

2. After a license has been administratively severed,

[=

another emploving broker may hire the applicant by
submitting a Change Form and fee.

March 5, 1999
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R4-28-304., Branch Office; Branch Office Manager
A. The designated broker shall submit the following information

Rd-28-305:
B he-fo
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for each branch office on the Application for Branch Office

form:

1. The name, date, and signature of the designated broker:

2. The license number and license expiration date of the

employing broker;

The name, address, telephone. and license number of the

main office;

The type of emploving broker’s license:

The employing broker’s fictitious name, if applicable;

The address, telephone number, and fax number, if any.

of the branch office; and

The name and license status of the salesperson or broker

who is the branch office manager and the authority

granted to the branch office manager,

Branch office manaper, An associate broker or salesperson,

aciing as a branch office manager, may perform any of the

following duties of the designated broker at the branch office
if authorized in writing by the designated broker, This desig-
nation does_not relieve the designated broker from any
responsibilities. Upon change of the branch manager. the des-~
ignated broker shall submit a_new authorization to_the

Department within 10 days of the change and shail retain a

copy in the broker’s main office for 5 years.

1. If the branch manager is an associate broker. the associ-
ate broker may, when dealing with branch office {rans-
actions:

a  Review and initial contracts

b. Supervise the activity of salespersons and associate
brokers

c. Hire or sever a salesperson or associate broker,

d. Sign compensation checks,

e. Be asipner on the branch office trust account and

property management trust agcount,

Write checks from the broker’s trust agcounts, and

Be responsible for the handling of all tmust account

funds administered by the branch manager.

If the branch manager is a salesperson. the salesperson

may, when dealing with branch office transactions:

2. Perform office management tasks that are not statu-
tory dufies of the emploving broker, and

b. Be asigner on the broker’s trust account and prop-
erty management trust account.

Temporary office. An additional Jicense is not required for a

temporary office established for the original on-site sale of

properties within the immediate area of a subdivision or
unsubdivided land.

1. The broker named in the application for approval shall
supervise operation of the temporary office to seil or
lease the subdivided or unsubdivided tand,

2. The broker shall display the subdjvision or unsubdi-
vided land name with the licensed name of the broker in
a conspicuous manner,

[
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Temporary License. Certificate of Convenience

A. Any individual applving for a temporary cemeterv salesper-
son’s license, a temporary broker’s license, or a membership
camping salesperson’s certificate of convenience shall sub-
mit_the following information and applicable fee to the
Department:

1

fn

The type of license requested:

The narne, address, telephone number, and date of birth
of the applicant;

The mailing address if different from the address in sub-
section {A)(2);

The name, business address, telephone number. fax
number, if any. and license number of the emploving
broker: and

The branch office number, address, televhone number,
and fax number, if any, where employed, if different
than the employing broker in subsection(A}4).

B. The designated broker shall submit an affidavit pursuant to
ARS. §32-2134 or 32-2134.01 for:

" Volume 5, Issue #10
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A temporary cemetery license stating that the applicant
has been trained in cemetery and contract laws; or
2. A certificate of convenience stating that the applicant
will be frained in_membership camping and contract
laws,
C. In addition to the information required in subsection (A). an
applicant for a temporary broker’s license pursuant to A.R.S.
§ 32-2133 ghall submit the following information to the

Department:
1. A copyofthe death certificate or notice, if applicable, or

a letter advising the Department of the broker’s illness
or disability; and _
2. A letter from the surviving spouse, an atiorney repre-
senting the broker or the broker’s family. personal rep-
resentative, or other responsible party. appointing an
individual to serve as a temporary broker for 90 days.

ARTICLE 4, EDUCATION+ EXAMINATIONS, SCHOOES
INSTRECTORS

R4-28-401.
wla Waiver

Prelicensure Education-Requirements; Currie-

ai

L .

2 .
3= Ageneylow-
4-
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Any individual applving for a real estate license shall either:

1. Complete the required 90-hour prelicensure education
as prescribed in AR.S. § 32-2124: or

2. Except for the 27-hour Arizona-specific course, apply
for and be granted a waiver of the prelicensure courses.

If the waiver request is based on prior edircation, the appli-

cant shall submit a letter to the Commissioner that includes or

demonstrates;

The name., mailing, and business address, daytime tele-

phone number, and signature of the applicant;

The type of license sought:

The name and address of the school;

The course description or curriculum, including credit
hours: and

Completion of 1 or more real estate courses. Acceptable

evidence includes;

a, A signed letter from a school representative or offi-
cial transeript from a college or university, which
indicates:

i.  The starting and ending dates of the course;

ii. The number of semesters. quarters, and credit

hours awarded per course; and

iii. Whether the course examination was passed.
b. Evidence of course completion provided as part of

a certified license history from a state in which the

applicant is currently or was previously licensed.

C. Ifthe waiver request is based on experience, or education and
experience, the applicant shall subinit a letter to the Commis-
sioner that includes:

1. A detailed resume covering the previous 10 years, indi-
cating_duties performed and the name and telephone
number for each employer: and
An original certified license history, including disciplin-
ary action if anv. from the real gstate regulatory agency
in each state in which the applicant is currently licensed
and from any other state in which the applicant was
licensed during the preceding 10 vears: and
One or more of the following:

2 Completion of 1 or more real estate courses.
Acceptable evidence includes a signed letter froma
schoo! representative. or official transcript from a
college or universitv, which identifies:

i. The starting and ending dates of the course:
The number of seniesters, or gquarters, and
credit hours awarded per course;

Whether the course examination was satisfac-

torily passed.

Evidence of more than 5 years experience in a real

estate related field; or

Evidence of course completion provided as part of

a certified license history from a state in which the

applicant is currently or was previously licensed.

The Department shall provide a copy of the prelicensure

E. A _person shall not receive credit for more than 10 hours of

; prelicensure education classes per day.

R4-28-402. Continuing Education Requirements; Waiver
A. Continuing gducation requirements.

March 5, 1999
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1. Any individual applying for real estate license renewal
shall complete 24 credit hours from a real estate school
that meets the requirements in R4-28-404, of which a
minimum of 3 hours are completed in each of the fol-
lowing categories:

Apency law;

Contract law:

Commissioner’s standards;

Real estate lepal issues; and

. Fair housing.

The Deparfment may require individuals applying for
renewal to obtain credit hours in specific legal issue
areas based upon sienificant current issues in the real
estate community,

Continuing education credit may be granted for an unap-
proved course if the applicant demonstrates to the satis-
faction of the Commissioner that the course meets the
course approval requirements prescribed in R4-28-404.
The equivalent subject matter hours within a 90-hour
prelicensure _course, if taken since the last license
renewal, may be substituted for the 24-hours of continy-
ing education required in subsection {A¥1).

5. K _any chenge in the continuing educafion course
requirements falls within a _renewal applicant’s license
period. the renewal applicant may fulfill the continuing
education requirements by satisfving the requirements
in effect at the beginning or the end of the license
period.

B. Continning education waiver.

1. Pursuant to AR.S. § 32-2130, the Commissioner may
waive all or a portion of the continuing education
requirement when a salesperson or broker submits a
written request to the Commissioner and shows pood
cause for the waiver_ such as when:

a. A person employed by the state or political subdi-
vision_establishes to the satisfaction of the Com-
missioner that the person’s employment during the
prior license period involved real estate-related
matters;

Any officer or emplovee of the state whose license
is on an inactive status due to a possible conflict of
interest or other employment requirement;

Any other extraordinary circumstance exists or is
demonstrated:

A substitution for education is demonstrated:

An approved real estate instructor reqguests a

o e o @
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waiver for a course the instructor has tanght,
If the Commissioner grants a salesperson or broker addi-
tional time to complete the continuing education hours
under 2 conditional waiver, the salesperson_or_broker
shall complete the continuing education hours within the
time-frame prescribed in the waiver, unlesg additional
time is pranted.

[t
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3 Allrenl . hose—ti o o8

shall provide the following informatign on or with the Certif-
icate of Schgol Agproval form:

& Name; The name, address, and telephone pumnber,
and_fax number, if any, of the school; ewner—TIfthe

C. A person shall not receive credit for more than 9 hours of
continuing education classes per day.
P4-28-402: R4-28-403.License Examinations

A. # The Department shall hold, or confract for, af least 1 state
hcensmg examination wﬂ-l—be—he}é—m each week e&le&éaf

G:B. Examination-papers—writterbyan-appheant A state license
examination shall not be returned to the applicant. As The
applicant wilt shall be notified by-mail in person of the results
of the examination by the words “passed” or “did not pass”
ealy. The results notification for an applicant who did not
pass the examination shall also show the score for the exami-
nation and the relative score for each content area.

Lieati 1+ forfor  foos. ‘
E:C. The-grant-of appreval Qualifving to take or passing a license
examination does not constitute a waiver of the Commis-
sioner’s right to deny issuance of a license if grounds exist
pursuant to A.R.S. § 32-2153 or any other applicable statute.

R4-28-403- R4-28.404.Real Estate Schools: I:!eensmg--R-eg-aia-

tion e ulrements ourse and Instructor A rova
A, neine—Be AH 5 A A aptrancnct.an

exempt-from-the-requirements of R4-28-403CA) . Certifi-
cate of School Approval. Except for a community college or
university accredited by the Council on Post Secondary
Accreditation or the U.S. Department of Education offering
courses in real estate, any school offering a course of study
for original or renewal licensure of a real estate applicant
shall applv for and possess a Certificate of School Approval
from the Department. The school’s authgrized representative
Volume 5, Issue #10
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The name of the owner and d b.a. name, if any;

Whether the owner is a sole proprietorship, partnership,

trust. limited liability company or corporation;

The name, address, telephone number, and percentage

ownership of each person, entity, or beneficiary holding

or_controlling 10% or more financial interest in the

school;

The name of each individual authorized to act on behalf

of the school and sign continuing education certificates

or prelicensure verifications, or both:

b Name; The name, business address, and telephone

number of all current and prospective administrators,

directors, and instructorss;

e: For In addition to the information required in R4-
28-301{A). each school owner, administrator, director,

and instructor; shall provide a statement of the mdmd-

ual’s:
a. i Eduecational-baclkpround: Education
b. i Pastteaching Teaching experiences, and
¢ #k Employment historyz,
*
ek
&
&

If the owner is a partnership, a copy of the partnershi

apreement naming the partner authorized to act on its

behalf:

If the owner is a corporation or limited liability com-

pany. a copy of;

a. A _corporate of company resolution or operating

agreement naming the officer. member, or manager

authorized to execute the Certificate of Approval

form:

A current Certificate of Good Standing from the

Arizona Corporation Commission;

¢. The latest annual report on file with the Arizona
Corporation Commigsion;

=
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d. The Articles of Incomoration or Organization, as
amended,

10. The location of school registration and licensing certifi-
gation records

inelude: Certificate of Course Approval Any school offermg
a course of study for oripinal or renewal licensure of a real
estate applicant shall apply for and possess a Certificate of
Course Approval for each course offered by the school. The
schogl’s autherized represenitative shall sutimit the following
informaiion:

1. Sehool; The school name, address, and telephone num-

ber. and fax number, if any;
2. Autherized The authorized representative’s name, title,
and signature;
Course The title of the course erseminartitle;
An A detailed outline of course material content-nelud-

Eal o

that clearly lists the subject matter to be covered:

5. Date The date, time, and location of fhe anticipated pre-
sentation, if known;

6. MNumber The number of credit hours requested;, The
time allocated by a school for examination shall not be
included in calculating credit hours if the examination is
used for overall evaluation.

7. Gategory The catepory of approval requested;

8. Definitien A definition of segments if the course is to be

offered in part as-well-es and in its entirety;

If video or andic tapes will be used as instructional aids,

the percentage of the class they will comprise;

910 Jastrector’s-name(s): The name of every instructor who
will teach the courge; and

11. The date of the application,

Instroctor approval. Any person wishing to teach an

approved real estate course shall apply for an instructors

approval, and shall have at least 1 of the following in the pro-
posed subject area:

1. A bachelor’s or master’s degree in an area traditionaliy
associated with real estate, such as business. law. eco-
nomics, marketing, and finance:

2. An award of a generally-recognized professional real

estate desipnation, such as Certified Commercial Invest-

ment Member, Graduate Realtor Institute, Certified Res-
idential Specialist, Independent Fee Appraiser, or

Member of the Appraisal Institute, and 2 vears of post-

secondary education from an accredited institution;

Experience in_real estate, and_a_bachelor’s_desree in

education with a valid certificate issued within 15 years

of the date of application for instructor approval:

A real estate salesperson’s or broker’s license, and is an

emplovee or former emplovee of a regulatory agency:

A Distingnished Real Estate Instructor designation, with

credentials in the specific subject;

At least 3 years rea] estate or specific subject experi-

ence; or

Other education or experience determined by the Com-

missioner to qualify the applicant as an instructor,

po
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€D, Student-recerds—The school smust shall maintain a record for
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S years of each student whe—gtterded—such attending the
school—ﬁer—a—peﬁed—ef—ﬁve-yeafs Such The record shall

include:
1. Name-sndaddress The name of gach student;
2. DBate(s) The dates of attendance;

3. Fite{s)-ofcourse(srtaken The title of each course taken;

4. Number-of-hours; The course number, category, and
credit hours awarded:

5. Final The final grade or score in pre-lieense ecach preli-
censure coursess; and

6. The original signature roster for each course or course
segment taught.

B-E. Biselosures—to-students—Any The prospective student shal

Page 683

sign an agreement or application to enroll, presented to & the
student by any the school representative, shall-be-sizned-by
theprospective stadent and-shell-inelude that includes the fol-
lowing, in bold type and capital letters:
1. ‘Fitle-of The course or course segment title ereourses
within a curricufumg,
2. TFotal-classroom The total credit hours Getal-applicable
for licensure or renewab,
3. Price The cost of each courses,
4. A wue-and-complete statement of the refund policys, and
5. A true-snd-complete statement of any job placement ser-
vices.
- The Department does not con-
sider lists of emplovers given to graduates to be a placement
service. The school may advertise job placement services
may—be—aévef&sed—only if
Student referrals result from direct contact between the
school placement service and prospective employers;,
2. Documented evidence of student referrals shall-be is
maintained and shall includes:
a. Referrals The number of referrals to prospective
employers per students,
b.  Resulis of referralsz,
c. Final placement or other disposition.

Complaints. The Commissioner may, and upon a verified:
complaint in writing shall, investigate and observe the classes
of any school, owner, administrator, director, or instrugtor -
acting on behalf of the school and may examine the books . -
and records of the school in connection with the offenng of .
approved courses. _ e
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the— ¥ -of—attemp i .. ; L

s

Obtain_approval from_the Commissioner before con-

ducting business when:

Changing a business name,

Establishing a school location,

Changing the course content,

Changing the course length. or

Offering a new course, :

4. Provide written notice as_soon as practical of a last
minute change of instructor due to illness or emergency.

Heering-

+  Upon-the-Commissioner’s-denial—suspension-orreveeu-

I e [0

2
adininisteatoror- director has: R4-28-502.  Advertising by Heensee a Licensee
- Procured orsttempted foprocure-a-eertifieate pu A. A licensee salgsperson or broker acting as an agent shall not
advertise property in a manner which implies that no Heensee
enother by fraud rrisrepresentation-or-deeeitor-by salesperson or broker is taking part in the offer for sale, lease,
filingen-application-which-is-false-ormisleading: or exchange.
b:  Beem-convictedof o-felony forgeryrthefitheftby B, The-Commissienermay-refuse—to-issue licenses—to—entities
A o v mistondi it 1 to 4l blie i " Any
H. Change in school, course, or instructor. Each school owner, salesperson or broker advertising the salesperson’s or bro-
operator, director, and instructor shall: ker’s own property for sale, lease, or exchange shall disclose
1. Provide a writien notice and supporting documentation the salesperson’s or broker’s status as a salesperson or bro-
" Within 10 days of any: ker. and as the property owner in the advertissment.
Change of personal name or address C.

Change of business address,

Change of business mailing address,

School closing, or

Disclosure of certification information pursuant to
R4-28-301{A),

Provide a written notice and supporting documentation .
within 30 days after any change in struchire of a
licensed entity, including anv change of a:

Director, officer. or person holding or controlling
10% or more of the shares, if'a corporation:.
Partner, if a partnership;

Member or manager, if a limited liability company.

e
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Advertising-of-any servieefor-which-aleense—is—required

- A_salesperson or

of-the-—employing-brelkeris-also-set-forth-

broker shall ensure that all advertising contains accurate
claims and representations, and fully states factual material.
A salesperson or broker shall not misrepresent the facts or
create misleading impressions.

estate—er-cemeteryteense: Any advertising of Deparfment
approved courses shall include the school name, address, and
telephone number.
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E. Inallndvertisernents-thelettoringused-forthe All advertising
shall include either the name in which the employing bro-
ker’s license is held or the fictitious name contained on the
license certificate. The Icttcnng used for the name of the
employmg broker shall appear in a clear and mannerwhiehds
conspicuous manner.

ggatcd broker or the gchool owner §hail supervrse al] adver-
tising, as applicable.

G. A licensee shall not use the term “acre.” gither along or mod-
ified, unless referring to an area of land representing 43.560
square feet.

G-H Prior-te Before placing or erecting asy a sign giving notice
that specific property is being offered for sale, lease, rent, or
exchange, a licensee salesperson or broker must shall secure
the written consent of the property owner, and any-such the
sign shall be promptly removed upon request of the property
OWner,

H.I. The provisions of subsections () (E) and (F) shall not apply
to advertising done by any franchisor or franchisce se-leng-as
such if the advertising does not refer to amy specific real
estate.

J. Trade Names.

1. Any broker using a trade name owned by another person
on _signs displayved._at the place of business shall place
the broker’s name, as licensed by the Department on the
signs:

The following legend, “Each (TRADE NAME or

FRANCHISE) office is independently owned and oper-

ated.” or a similar legend approved by the Commis-

sioner, shall be used to attracit the attention; of the public.

A real estate salesperson or broker may use the terms “team”™

or “group” to advertise and promote real estate services if

those terms do not constitite the use of a trade or d.b.a. name,
and al] of the following are true:

1. The team or group is comprised of real estate salesper-
sons or brokers

2. Theteam or group members are emploved by the same

employing broker,

The designated broker maintzins and files with the

Department a current list of all members of each group

or team in the broker’s employ, and

The_advertising otherwise complies with statuies and

rules,

L. The use of electronic media. such as the Internet or web-site
technology. which targets Arizona residents with the offering
of a property interest constitutes the dissemination of adver-
tising as defined in A.R.S. § 32-2101(2}.

R4-28-503. Ficensees-and-developmentispromotionnl-aetiv-
jties Promotional Activities
A‘: —grye- Tiyeed ~ 0 i ] 810

>

=

[«

f=

-

B:A.Of
Lxcensees sha]l not dcscnbe a premmm offered at no cost or

reduced costs ﬁhe—pﬁpese-ef—wlﬁehts to promote sales—sha%}
net-be-deseribed or leasing as an “awards < or “prizes,”; or
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by use a similar term. words-of-similar-impert—Asny-costs;

m—ﬂae——advemsemeﬁt- The terms COStS. condltlons restrlc-
tions, and expiration date of an offer of a premium shall be
clearly disclosed in writing before the offeree participates in
the offer.

D.C.Me Unless otherwise provided by law, a person shall not
solicit, sell, or offer to sell an interest in a development by
conducting letteries-or a lotiery eentests contesi, drawing, or
game of chance er—effemag—pﬂzes—fer—ﬂae-pafpes&ef influene-
mg to mﬂuence a purc}:aser or prospectlve purchaser—ef—aﬂ

D. A subdivider, time-share developer, or membership camping
operator may apply for approval to conduct a lottery. contest,
drawing, or game of chance by submitting to the Department
the information reguired in AR.S. 32.2183.01(1)._32-

2197.11(H) or 32-2198.10 the applicable fee. if any, and:
1. The name, address. telephone number, and fax number,

if any. of the subdivider, time-share developer, or opera-
tor:

The legal name of the broker;

The public report number;

The time and location for collecting entries for the lot-
terv, contest, or drawing,;

The date. time, and site for selection of a winner; and

[ [ o

[ fon

The conditions and restrictions to enter, if any.

Developments-edoemsmg Advertlsmg

R4-28-504.

. If the developer has
btamed a conditional salcs exemption, pursuant to R4-28-

B1202, or registers a notice of intent with the Department to
accept lot reservations pursyant to AR.S. § 32-2181.03, the
developer shall disclose on all advertising that only reserva-
tions or conditiona} sales contracts will be taken_until the
gub!lc report has been issued,

dcveloper or the developer s authonzcd regresentatwc shall
file advertising for a development with the Department.
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&:C.Any advernsement of spee}ﬁe—prepemes property mede—in
in a development

mwast shall include the name of the development as registered

thh the Department The Commtssmner may—by—reaseﬂ-af

cation of this mle; subsection if the Commissioner deter-
mines that the public interest is not affected.

ELiPhe—&d%‘efﬁsmg—ef A developer shall not advertise a monthly

payment, total price, or interest rate wkieh-s not available to

all prospective purchasersywhetheritis or restricted, by-gquat-

ifieation—condition—or—otherwise; is prohlblted unless the

lack of availability or the restriction is conspicuously dis-

closed within the advertisement to all prospective purchasers.

developer shall not advertise proposed or incomplete

improvements unless both subsections (E)Y(1) and (E)(2) have

been met:

1. The estimated date of completion is set-forth specified
or, if there is no estimated date of completion, that-faet
shall-be-diselosed-and-unless 2 prominent disclosure is
made in the advertisement that the improvement is pro-
posed only and no warranty is given or implied that the
improvement will be completed. and-unless

2. Suffieient If 3 completion date is specified, sufficient
evidence has been presented to the Cemmissiener
Department that the completion and operation of the
facilities are reasenably assured and-completion-date
has—been-set-forth; that completion will be within the
time represented in the advertisement or promotional
materials.

&F. Reference-shall-net-be-made—in—ndvertising Reference to a
proposed public facility or project whieh that purports to
affect the value or utility of an interest in a development shall
not be made without written disclosure of the existing status
of the proposed facility. Said The disclosurc must shall be
based upon information supplied or verified by the authority
responsible for the public facility or project and forwarded fo
the Commissioner Department.

¥=G.Pictorial or illustrative depictions, other than unmodified
photographs of the property being offered, shall bear a prom-
inent disclosure identifying the nature of the depiction, such
as an (e-g; artist’s conception,} and a-legend-identifying shall
identify those improvements therein-whieh that are-not-then
proposed and not in existence.

1-H.When a phetegraph-or-television-seene pictorial representa-
tion is used as in an advertisement for a specific development
and is not an actual phetegraph-er seene or accurate represen-
tation of said the property, a statement within the advertise-
ment shall prominently disciose the distance of the pictorial
representation from the advertised property.

MEL If a map or diagram is used to show the location of the devel-
opment in relation to other facilities, actual road miles from
each facxhty to the developmcnt shall bc shown on the map or
diagram. The-map AT

NeJ. Ne-advertisement A developer shall not express or imply that
a facility is available for the exclusive use of purchasers of
lots or interests if a public right of access or public use of the
facility exists.

O:K There-shall-be-no-reference-inadvertising A developer shall
not refer to availability for use by-ewners; of private clubs or

e
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facilities in which the owner will not acquire a proprietary
interest through purchase of an interest in the development
unless a disclosure is made in the advertisement. The disclo-
sure shall verify the existence of said the facilities, indicating
that availabiiity for use by owners of an interest in the devel-
opment is at the pleasure of the owners of the facility.

P Advestising-which represents-a-development-as-o-"retirement

©:L.When a standing body of water is described as a feature of a
subdivision development, all advertising shall indicate the
average surface area of the body of water. If a standing body
of water or a flowing waterway described as a feature of a
subdivisien developmen is not permanent, or fluctuates sub-
stantiafly in size or volume, thensueh the developer shall dis-
close this fact shel—be—diselesed in all advertisements
describing sueh the feature.

Report:
S:M. effers—eﬁeheﬁaaeﬂs-er«mp-resewemﬂs en_zny incen-
tive is offered to visit subdivided preperty;-or any other place

where a sales presentation for subdivided preperty a develop-
ment is to be made, shal}-setforth the developer shali disclose

in_writing all conditions, limitations, or recipient qualifica-
tions that will be applied before the recipient will- be-allowed
+o makes the trip.

F:N. Advertising shall not inchude testimonials or endorsements
which contain statements which that a subdivideror licensee
would be precluded, by law or regulatien rule, from making
on his the licensee’s wa behalf.

ARTICLE 7. COMMISSIONS COMPENSATION

R4-28-701. Gemmission—sharing Compensation Sharing;
Disclosure
A A_potin

322163 A real estate broker representing a party in 2 frans-
action shall disclose o all the parties in the iransaction. in
writing before completion of the transaction, the identity of
any licensee receiving compensation.

March 5, 1999




Arizona Administrative Register

Notices of Final Rulemaking

R4-28-802. Conveyance Documents:—Exeeution—Ofer:
A. Upon execution of any insirument-in-connector-with-areal

C.

March 5, 1999 o

estate transaction document prescribed pursuant to AR.S.

Title 32, Chapter 20, a licensee salesperson or broker shall, as
soon as reasonably practical, deliver a Iegible copy of the

ﬁrgiﬁ&i—iﬂﬁ-tfﬁﬁ&éﬂt signed document and final apreement to
each party signing the document each-of the-partiesthereto.
shall-be-the-respensibility-of the licensee-to-prepare-sufficient

In addition to any ofher obligations imposed by law or con-
tract durmg the. term of a hstmg agreement, a heeﬁseewwhe

eFEy—fer—s&le §ales;ger§on [v)3 broke sha.ll—

¥ Promptly prompily submit all offers to purchase or lease
the listed property to the client. This-duty-te The sales-
person or broker shall submit offers eentinues until the
sale or lease is final or close of escrow and is not teemi-

nated released from this duty by the client’s acceptance
of an offer unless the client instructs the licensee sales-
person or broker to cease submitting offers or unless
otherwise provided fer in the listing agreement, lease, or
purchase contract. Nethinginthissubsectionprohibiisa
broker-from-submitting The salesperson or broker may
voluntarily advise the seller or lessor of offers notwith-

standing any limitations contained in the listing agree-

ment and may submit offers after his-obligation-te-de-se
the listing agreement has terminated.

R4-28-803. diselosuresi—publie—reporti—receiply
nﬁtﬂ-re—ei—éeeﬂmenthmomes—p&u}-dﬁeeﬂy—to—seﬂer Disclosures

% TFhe In_addition to the requirements of A.R.S. §§ 32-
2151.01 and 32-2174 the broker shail retaln true coplcs
of:

ef—dehvefy- all receipts and dlsburgcments, or

ered copics of the executed and delivered escrow clos-
ing statements whieh that evidence all receipts and

disbursemenishendled-by-the-brokerwill be-satisfactory
complanee-with-thisrule in the transaction,

Contract

PWBM%%‘EY ALIX agrecment or con-
tract for the A5e-0 g divi

wéed—laads sale or Iease of a_prope

mtcrest in

development that requires a public report shall contain sub-

stentially the following language in beldfeced-type large or

bold print above the signature portion of such the document:
THE PURCHASER MUST SHALL BE GIVEN A
COPY OF THE PUBLIC REPORT—OF-THE-ARI-
ZONA-DEPARTMENT-OE-REAL ESTATE-PRICR
F& BEFORE THE SIGNING OE THIS DOCUMENT.

&:B. Any agreement or contract for the sale or lease of subdivided

lends a property interest in a development shall diselese con-
spicuously disclose the nature of the document at or near the
top of the-faee-of such the document.

C. The contract shall indicate where the garnest money or down

pavment. if any. will be deposited and shall include the name
of the tjitle company, the name of the broker’s trust account,
or other depository.

D. Any agreement or coniract for the purchase-orlease-of subdi-

vided-dnnds-or-unsubdivideddands sale or lease of a property
interest in a development where a down payment, er eamest
money deposit,_or other advanced money. if any, is paid
directly to the seller; and mot placed in a neutral escrow
depository, shall conspicuously disclose this fact within the
document, and the purchaser shall be-required-te sign or ini-
tial this provision indicating approval-thereef in the space
adjacent to or directly below the disclosure in the purchase
contract or agreement of sale. The following disclosure shall
be written in large or bold print and shall be included in the
public report, purchase contract, and agreement of sale.
Prospective purchasers are advised thaf earpvest
money deposits, down pavments, and other advanced
money will not be placed in & neutral escrow. This
money will be paid directly to the seller and may be
used by the seller. This means the purchaser assumes
a risk of losing the money if the seller is unable or

unwilling to perform_under the terms of the pur-
chase contract.
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FQR#@I:R—PRQ?EGTIGN;—PI:E&&SEAQQ—N@%S}GN

Narmey Address)
Date)
R4-28-804. Rescission ofeontraeti-diselosure of Contract

A.  Any agreement or coniract for the purchase or lease of
+  An an unimproved; subdivided lot er-pareel, or

2 Any-unimproved; any unsubdivided land, shall contain
substentigly the following language in beldfaced-type
large or bold print above the signature portion of sueh
the document:

The purchaser or lessee hay the legal right to
rescing (cancel) this agreement without cause or
reason_of amy kind, and to the return of any
money_or other comsideration_by sending or
delivering a_written notice of rescission to the
seller or lessor by midnight of the T calendar
day following the dav the purchaser or lessee
executed the sgreement. If the purchaser or les-
see does not inspect the lot or parcel before the
execution of the agreement, the purchaser or
lessee shall have six months to inspect the lof or
parcel. and_at the time of inspection shall have
the right fo unilaterally rescind the agreement.
B- At—-%hHﬁﬂe—eﬁ—mspeeheﬁ—the—mbdiwder—ewaaer—ef—agem

B. Any agreement or confract for the purchase or lease of a
time-share interval shall contain the following language in
large or bold print above the signature portion of the docu-
ment:

The purchaser or lessee has the legal right to rescind
{cancel) this apreement without cause or_reason of

A
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any kind by sending or delivering a written notice of
rescission to the seller or lessor by midnight of the 7k

calendar day following the day the purchaser or les-
see executed the agreement.

C. An aéeq&a-te opportunity to exercise the seven—(7-}-day right
of rescission shall be provided by conspicuously disclosing
conspicueusly the complete current name, and address, and

telephone number of the seller on the face of all agreements

and contracts,
R4-28-805. Public Report Receipt

When a public report is required, the developer shall complete the
following public report receipt and obtain the purchaser’s siona-
ture to verify that the prospective purchaser has received a copy of

the public report:
PUBLIC REPORT RECEIPT

The developer shall furnjsh vou, as a prospective customer,
with _a _copy of the public report required by the Arizona
Department of Real Estate. It is recommended that vou read
the report before you make any written offer to purchase or -
lease an interest in the development and before you pay any
money or other consideration toward the purchase or lease of
an interest in the development.

FOR YOUR PROTECTION, BO NOT SIGN THIS
RECEIPT UNTIL YOU HAVE RECEIVED A COPY OF
THE REPORT AND HAVE HAD THE OPPORTUNITY
TOREAD IT. BY SIGNING THIS RECEIPT. THE BUYER

HAS ACCEPTED THE PUBLIC REPORT AND
ACKNOWI EDGES THE INFORMATION IT CONTAINS,

Public Report Registration No. Development Name and Lot No.

I understand the report is not a recommendation or endorse-
ment of the development by the Arizona Department of Real
Estate, but is for information only,

Buyer’s Name Address

Date
ARTICLE 10. FRANCHISES AND FICTITIOUS NAMES

R4-28-1001. Fictitious namesrfranehises-resulations:-duties

Names

A: A broker shall not have or use a name similar to that of any
broker already authorized that would cause uncertainty or
confusion. If there is a conflict of names between 2 brokers
the Commissioner shall require the newly aythorized_broker
to supplement or modify the broker’s name,

A=B.No A person shall not be licensed as a reat-esiate-or cemetery
broker er-salespersen under more than ese 1 fictitious name,

and ne a person shall not conduct or promote a real-estate-or
eermetery brokerage business exeept-under unless the person
uses the name under which sueh the person or brokerage is
licensed, except that a broker authorized to conduct business
as 2 franchisee may use both the approved franchise name
and the broker’s fictitious name as licensed.

C. A professional corporation or professional limited liability
company licensed pursuant to AR.S. § 32-2125(8) shall_not
adopt a fictitious name,

B
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R4-28-1002. Fraachises

Before establishing, acquiring, relinquishing, or transferring a
franchise in Arizona, the franchisee shall submit to the Depart-
ment the following, as applicable:

1. A letter authorizing the assignment and use of the trade
name, signed by the person who is authorized to assign
franchise rights and use of the trade name,

A copy of the franchise logotype or trademark and the
trade name

The name of the franchise

The name of the emploving broker acquiring or relin-
quishing the franchise and if it is an acquisition or relin-
quishment,

The new name under which the franchisee will be oper-
ating,

The signature of the designated broker for the employ-
ing_broker who_is acquiring or relinguishing the fran-
chise, and

The previous name under which the emploving broker
was operating,

ARTICLE 11. PROFESSIONAL CONDUCT

[~

|2

[t

[

[

R4-28-1101. Duties to-elient fo Client

A

B.
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A licensee owes a fiduciary duty to his the client and shall
protect and promote the client’s interests of-the-elient. The
iicensee shall also deal fairly with all other parties to 2 trans-
action.

Eech A licensee participating in a real estate transaction shall
disclose in writing to all other parties to-the-transaction any

information which the licensee possesses whiek that materi-
ally and adversely affects the consideration to be paid by any
arty to the transactlon including; but-notlimited-to- the fol-

1. Any mfonnatmn that the seller or lessor is or may be
unable to perform-due-to-defects-intitle:;

2. Any information that the buyer or lessee is, or may be,
unable to perfonndae-te-mse-l#eneyher-eﬂaemse-

3. Any material defects existing in any the property being
transferred:; and

4. The possible existence of any a lien or encumbrance on
aty the property being transferred-ineonneetion—with
thereal-estate-transaction.

C. A licensee shall expeditiously perform as-expeditiously—ns
pessible all acts required-of-him-or-her-whiehresult resulting
from entry-inte an agreement authorized by the holding of a
real-estate license. Peleys Anv delay in sueh performance,
either intentional or through neglect, are g prohibited,

D. A licensee shall not allow a controversy with another licensee
to jeopardize, delay, or in—esyway interfere with the initia-
tion, processing, or finalizing of a real-estate transaction on
behalf of a client.

E. A leensee salesperson or broker shall not act as a principal,
directly or indirectly, in a real-estate transaction without
informing the other parties to the transaction, in writing and
prietto-er-conecurrent-with before any binding agreement,
that he-orshe the salesperson or broker has a real-estate
license and is acting as a principal.

F. A licensee shall not accept compensation from or represent
both parties to a transaction without the prior writien consent
of both parties.

G. A licensee shall not accept any profit-frem—or compensation
for, rebates, or profit for transactions made on behalf of a cli-
ent without the written consent of the client.

R4-28-1102. Property Negotiations eencerning property
Negotintions Except for owner listed properties. negotiations shall
be conducted exclusively through the isting pringipal’s broker or
his the broker’s representative unless;
1. The seler-erdessor principal waives this reqmrement in
writing, and
2. No licensed representative of the listing broker is avail-

able for a-peried-oftwenty-fenr {24} hours.

ARTICLE i2. SUBBPISIONS DEVELOPMENTS
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2 N . beivisl Cnd-chelit
reguired—
3 . .

PART A. APPLICATION

R4-28-A1201, Development Name; Lot Sales; Applicant
A. Any person may submit a devefopment application for a pyb-

%
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lic report._a_certificate of authority, or a special order of
exemption, provided the applicant has a recorded ownership
interest in the land. such as a deed, option, beneficial interest
in a trust. or other recorded interest approved by the Commis-
sioner. The application for g public report or certificate of
authority shall contain the following information, as applica-
ble:

1. The name of the development or cemetery. as shown on
the recorded map, and the marketing name if 1 will be
used;

2. The list of the lots to be offered, including the descrip-
tion of the sales offering;

3. The name, address. telephone number, and fax number,
if any, of the applicant; and

4., The applicable information in this Article, Parts A and
B.

If the applicant is a corporation, the application shall contain

the following information:

1. A Certificate of Good Standing from the Arizona Cor-
poration Commission, dated no earlier than 1 year from
the date of the application;

e

s

C

=

F.

2. A corporate resolution, authorizing the person signing
the application on behalf of the corporation: and

The name and address of each officer, dirgctor, and
shareholder controlling or holding more than 10% of the
issued and outstanding copmmon shares, or 10% of any

[

other proprietary, beneficial, or membership interest in
the entity.

If the applicant is a partnership. the application shall contain

the following information:

A _copy of all partnership agreements:

Proof of registration with the Segretary of State if any

partnership is 2 limited parinership, foreign or domestic;

If the general pariner is a corporation. the information

requested jn subsection (B);

4. I the general partner is a limjted lisbility company. the -
information requested in subsection (D): and

5. Thename and address of each partner in the partnership.

If the applicant is a limited Yability company, the application

shall contain the following information:

1. A copy of the Articles of Qrganization. stam ed

“Received and Filed” by the Arizona Corporation Com-

raission. If more than 1 year has elapsed between the

original filing with the Arizona Corporation_Commis-

sion and the filing date of the development application,

a Certificate of Good Standing from the Arizonz Corpo-

ration Commission is required;

A _copy of the operating agreement and any amend-

menis;

If not included in the operating agreement or Articles of

Organization, a copy of the company rgsolution signed

by all members stating whether management of the lim=

ited liability company is established as manager-con-

trolled or member-controlled and the name of the

member or manager appointed to_act on behalf of the

company and gign the application; ;

The name and address of each member, manager, and

managerial employee, and the name and address of any

person controlling or holding more than 10% of the

membership interest in the limited liability conipany;

If 2 member is a corporation, the information requested

in subsection (B):

6. If a member is a partnership. the information requested
in subsection {C).

I the applicant is a trust, the application shall confain the

name and address of each trustee, beneficiary, and anyone in

control of the trust,

If the applicant is a subsidiary corporation, the application

shall contain the name and address of the parent corporation,

2

2

3

2

b=

Had

R4-28-A1202. Development Map; Location: Land Character-
istics

A

e

Page 690

The applicant shall submit a legible copy, no larper than 11"

X 17" of the recorded development map showing, as appli-

cable:

1. The county recorder’s recording information. including

the book and page of maps and recording date;

County or city approval:

Applicable dedications;

Monuments, distances, and bearings; and

. Registered land surveyor certification.

The applicant shal} identify the location of the development,

including the street. city, county. and state_and:

The miles and direction from the nearest city or town, if

applicable: and '

2. The most direct route for getting to the development
from a federal, state, county, or city road.

March 5, 1999
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_(_; The application shall include a description of the physical
" characteristics of the land and any unusual factors that may

. gffect it, such as if it has level or hilly terrain, ro¢

loose or

- alkaline soil, and

3 =

The gross acreage of the development;

The total number of lots within the development, includ-
ing a description_of phasing, if applicable: and

Whether and how lots are permanently or ternporarily
staked or marked for easy Iocation,

4.28-A1203.Flood and Drainage: Land Uses; Adverse Con-

The applicant shall state, or include as applicable:

>

o

[~

ftn

=

Whether the development is subiect to any known flood-
ing or drainage problems and a Jetter bearing the signa-
ture and seal of a professional civil. city, and county
engineer, or county flood district detailing the drainage
conditions and flood hazards. The letter shall include the
effect of any flood plain and its location, the effect of &
100 year frequency storm, and whether flood insurance
is reguired.
Whether the development lots are subiject to subsidence
or_expansive soils, If subsidence or expansive soils
exist, a professignal enpineer’s letter addressing the
effects of the condition, remedies, and a buyer’s on-
going responsibilities in plain language:
A description of the exigting and proposed land uses in
the vicinity of the development that raay cause a nuj-
sance or adversely affect lot owners, such as freeways,
airports, sewer plants, railroads. and canals. including:
a. Any_unusual safety factors within or near the
development, and
b. A description of all current and proposed adjacent
land uses.
Whether the development is affected by any upusual or
unpleasant odors, noises, pollutants, or other nuisances:
A description of any agricultural activity or condition in
the area that may adversely affect a lot owner, including
any odors, cultivation and related dust, agricultural
burning, application of pesticides. or imriation and
drainage;
Whether the development lots are subject to any known
geological_or environmental condition that would or
may be detrimental to a purchaser’s health, safety, or
welfare: or
Whether the development lots are located within the
boundary of a federal, designated Superfund site or a
state_designated Water Quality Assurance Revolvin
Fund site,

' R4-28-A1204, Utilities

The applicant shall include information about electrical, tele-
-phone, and natural gas utilities available to the development,

= ingluding:
' 1. The_names, addresses, and telephone numbers of the

ol i
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electrical. telephone, and natural gas company that will
provide service;

The location of existing electrical, telephone, and natu-
ral_gas utilities in relation to the development;

The name of each person responsible for extending each
utility to the lot lings;

The estimated completion date for extending each ufility
to the lot lines:

If the developer will only instalt conduit, a description

of the arrangement made to_ complete operational utili-
ties to lot lines:

L
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The estimated cost a ot purchaser will be required to
line, and. if the offer is for unimproved lots, the esti-
mated costs to provide service from the lot ling to the
dwelling;

Upon completion of the utilities. other costs or require-
ments that must be addressed before the lot purchaser
receives service, including the current service charges,
hookup fees, turn-on fees, meter fees, and fecs for pull-
ing wire through conduit:

If propane gas will be used. a letter from the supplier
stating that it will be providing service to the develop-
ment, with a description of requirements to be met and
costs to be paid by the lot purchaser for receiving the
service; and

If street lights will be available, the person responsible

for completion, the estimated completion date and the
person who will pay for the electricity.

R4-28-A1205. Water Supply
The applicant shail include information about any water supply to
the development, including:

1
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Whether the water supply will be provided by a munici-
pal systern, improvement district, public utility, private
water company, co-operative, irrigation district, private
well, water hauler, or other source;

The name, address, and telephone number of the water
provider:

The compliance status of the water provider with the
federal and state environmental laws, as of the date of
the application. If in noncompliance, provide an expla-
nation;

The location of the present water ufility or water utility
closest to the development;

The name of the person responsible for extending the
water utility to the ot lines;

The estimated completion date for extending the utility
to.the lot lines and how the utility will be completed;
The estimated cost a lot purchaser will be required fo
pay_for completion of the wutility to_the purchaser’s lot

iing;

If offering an unimproved lot, the estimated cost a lot
purchaser will pay for completion of the utility from the
lot line to the dwelling;

Upon completion of the utility. other costs or require-
ments that must be addressed before the lot purchaser
receives service, including the current service charges,

hookup fees, turn-on fees meter fees, and development
fees:

10. The name of the person responsible for maintenance of

the water Jines within the development, other than from
lot ling to dwelling;

The name of the person who is or will be responsible for
maintenance of the water lines outside the development;

. If a private well will be used, a description of the

reguirements and costs involved to install an operational
domestic water system:

13. If the source of water s a private well and domestic

water cannot be obtained from the private well, will the
purchaser be offered a refind of the purchase price and

if so, _an explanation of any condition or restriction
involving the refund;

14. The name and location of the supplier if water for
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domestic use will be fransported or hauled to individual

lots by the lot purchaser. A cost estimate computed ona
monthly basis for a 4-member family, including the cost
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of water, cistern, and other holding tanks, pumps, or any
other costs necessary to install an operational water sys-
tem:

If the development is a subdivision or part of a subdivi-
sion located_outside of a_groundwater active manage-
mnent area, a water adequacy report from ADWR;

If the development is unsubdivided lands, a water avail-
ability report_from the ADWR. The report or a brief
summary of the report, approved by the Department,
shall be displayed in all promotional material and con-
tracts for sale: and ,

If a_water provider is a public_service corporation,
whether a_Certificate of Convenience and Necessity
from the Arizonz Corporation Commission has been
issued and, if not, an explanation of why a Certificate

has not been issued.

R4-28-A1206. Sewage Disposal

The gpplicant shall include information about sewage disposal for
the development, inclnding;

H
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Whether the sewags disposal will be provided by a
munigipality, improverpent district, public utility, pri-
vate company, or individual sewage disposal system:;
The name, address, and telephone number of the sewage
disposal company;

The compliance status of the sewage disposal provider
with the ADEQ ag of the date of the application. If in
noncompliance, provide an explanation;

The name of the person responsible for extending the
sewage disposal utility to the lot lines;

The estimated completion date for extending the utility
1o the lot lines:

The gstimated cost the Iot purchaser will be required to
pay for completion of the wtility to the purchaser’s jot

line:

If offering an unimproved lot, the estimated cost a lot
purchaser will pay for completion of the utility from the
lot line to the dwelling:

Upon completion of the utility, other costs or require-
ments that must be addressed before the lot purchaser
receives service, including the service charge, hookup
fees, tap-in fees, and development fees:

The name of the person responsible for maintenance of
the sewage disposal utility within the development,
other than from lot line to dwelling;

16. The name of the person who is or will be responsihle for

maintenance of the sewage disposal ntility outside the
development;

11. What cost. if any, will the lot purchaser pay toward

maintenance of the sewage digpogal utility:

if a sewage disposal provider is a for-profit public ger-
vice corporation, whether a Certificate of Convenjence
and Necessity from the Arizona Corporation Commis-
sion has been issued, and if not, an explanation of why a

Certificate has not been issued:

13. A description of the type of individual sewage disposal

system the lof purchaser will be required to install in

accordance with the standards and requirements of
ADEQ or its designee:

14. A description of all requirements and costs, involved to

13,
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install an operational individual sewage disposal sys-
tetn. including any cgst for governmental licensing and
permitting, equipment, and_other installation, mainte-
nance, and gperation costs:

If an operational individual sewage disposal system can-
pot be installed, will the lot purchaser be offered a

e

refund of the purchase price, and if so__an explanation of
any condition or restriction involving the refund; and

Ifa sewer em will be instalied for future connec-
tion to & future provider, the name of the fufure provider,

all requirements and costs for lot purchasers, and the
estimated connection date.

R4-28-A1207, Streets and Access
A. The applicant shall include a statement attesting that:

1,

2.

Exterior streets providing access are private: or federal,
state, and county highways: or municipal streets;

The interior streets are public or private; and

a. Ifany streets are private, a description of what pro-
visions have been made to assure purchasers of a
legal right to use the private stregts;

Whether the streets are completed:

The standards to which the streets will be or are
constriucted:

H the streets are not completed, the person respon-
sible for completion and the estimated completion
date;

The type of existing and proposed surfaging;

The cost. if any, the lot purchaser will pay toward
street completion;

The name of the person responsible for exterior and
interior street maintenance;

Whether a ¢ity or county is responsible for main-
taining the streets and the approximate date when
streets will be accepted for maintenance: and :
The cost. if any, the lot purchaser will pay toward

street maintenance.
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B. The applicant shall demonstrate that there fs permanent
acoess to the land over terrain that may be traversed by con-
ventional 2-wheetl drive automobiles and emergency vehicles
by providing any of the following information or docyments
necessary to make the demonstration:

L

2.

J

4.
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A statement from g title insurance company, signed by

ag_authorized title officer, affirming that legal access

exists to the development and lots within the develop-

ment. The statement shall:

a. Describe the legal access by listing all recorded
instruments which establish legal access,

b. Be accompanied by a map on which lepat access is
shown_ with accurate references to the recorded
instruments

Be accompanied by a legible copy of each recorded

instrument listed in the statement.

A statement bearing the seal and signatyre of a regis-

tered land surveyor or professional engineer, affirming

that legal access to and within the development, as

described in the title jnsurance company legal access

statement, is over tetrain that can be fraversed by con-

ventignal 2-wheel drive aytomobiles and emergency

vehicles. The statement shall affirm that-

8. 1belegal access corrgsponds with the actual physi-
cal access to the development and to the Jots,

b. The legal access is permanent and describe how
that permanence is assured.

The recorded sybdivision map which shows approval by

the applicable city or county officials.

Recorded easements or road dedications whether public

or private. If private, the applicant shall ensure that

development lot owners, emergency vehicles, and ytility

service providers have access rights.

©
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Land, on which easements and roads_are provided, is
traversable by conventional 2-wheel drive automobiles
and emergency vehicles,

Road_maintenance programs that assure permanent
access. Road maintenance programs  include those
administered by city or county governments. city or
county improvement disfricts, or private property owner
Recorded documentation that establishes legal and per-
manent access for development lot owners through fed-
eral or state lands.

R4-28-A1208. Fipod Protection and Drainagé Improvements
The applicant shall include with the application the following
information about floed protection and drainage improvement:

A description of any current or proposed improvement;
The pame of the person responsible for completion of
the improvement;

The estimated completion date of the improvement;
The cost, if any. the lot purchaser will pay for comple-
tion of the improvement;

The name of the person responsible for the continuing
maintenance and expense of the improvement;

If & city or county is responsible for maintepance, the
approximate date when the improvement will be
accepted for maintenange; and

The cost, if any, the lot purchaser will pay toward com-
pletion and maintenance of the improvement,

R4-28-A1209. Common, Community, __or __Recreational
Improvements

The applicant shall provide with the application a list of all com-
mon. community, or recreational improvements, located within
the development, and include the following information:

The name of the person responsible for completion of
each improvement;

The estimated completion date of each improvement:
The estimated cost a lot purchaser will be required to
pay for the completion of each improvement;

The name of the person responsible for the continuing
maintenance and expense of each improvement: and
The cost, if any, the lot purchaser will be respongible for
paving toward the maintenance of each improvement.

R4-28-A1219. Master Planned Community
The applicant shall include the following information about a mas-
ter planned community:

A list of al improvements located outside the develop-
ment. but included in the development offering, includ-
ing all common community and _recreational
improvements:

The name of the person responsible for completing each
improvement;

The estimated completion date of each improvement;
The name of the person responsible for the continuing
maintenance and expense of each improvement; and
The cost, if any. the lot purchaser will pay foward the
completion and maintenance of each improvement,

R4-28-A1211, Assurances For Completion and Maintenance of
Improvements
The applicant shall identify:

Whether arrangements have been made to assure the
completion. delivery. and continued maintenance of the

improvements listed in subsections R4-28-A1204

through R4-28-A1210; and
1999 “®
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Whether the assurances to complete and deliver the
improvements have been approved by the county or
city. where applicable. and if so. submit a copy of the
county or city approval,

The applicant shall provide 1 or more of the following assur-

ances for completion:

1.

[

B
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A surety or completion bond from an insurance com-
pany licensed to do business in Arizona with a rating of
good or higher from a rating agency and a copy of the
rating. The bond shall specify which improvements are
included and shall:

2

RBe stipulated by and pavable to a 3% party who is

not the developer;

Be accepted and signed by all parties;

Include an expiration date not less than 90 days
beyond the last improvement estimated completion
date and clearly state when and how the 3% * party
may draw on the funds:

Be in_an amount 10% greater than the estimated
amount to complete all improvements; and

Include a registered engineer’s, architect’s, or con-

tractor’s cost estimate to complete the improve-
ments.

An_irrevocable letter of credit from a financial institu-
tion licensed to do business in Arizona. The irrevocable

letter of credit shall specify which improvements are
included and shall:

2. Beg stipulated by and payabletoa 3rd party who is
not the developer;

Be accepted and signed by all parties:

Include an expiration date not less than 90 days
beyond the last improvement estimated completion
date and clearly state when and how the 34 pa
may draw on the funds;

Be_in an amount 10% preater than the estimated
amount to complete all improvements;

Include a repistered engineer’s. architect’s, or ¢on-
tractor’s cost estimate to complete the improve-
ments;

State that repayment is the responsibility of the
developer and not of the 3% party: and

State that the irrevocable letter of credit is noncan-
celable.

A loan commitment and agreement from a lender
licensed to do business in Arizona, The loan commit-
ment and agreement shall specify which improvements
are included and shall:

Be stipuiated by and payable to a 3% party who is
not the developer;

Be accepted and signed by all parties;

Include an expiration date not lesg than 90 days
beyond the last improvement estimated completion
date and clearly state when and how the 3ud

may draw on the funds; _
Be_in_an_amount 10% greater than the estimated
amount to complete all improvements: _
Include a registered engineer’s, architect’s, or con-
ments; and

State that repayment is the responsibility of the

developer and not of the 3¥ party even if the 34
party draws on the funds. '
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A trust or escrow account with a financial institution or
escrow_company licensed to do_business in Arizona.
The trust or escrow account shall specify which
improvements are included and shall:

rd

Be stipulated by and payable to a 3™ party who is
not the developer;
Be accepted and signed by all parties:
Include an expiration date not less than 90 Davs
beyond.the last improvement estimated completion
date and shall clearly state when and how the 3
party may draw on the funds; :
Be_in an_amount 10% greater than the estimated
amount to complete all improvements;
Include a repistered engineer’s, architect™s, or con-
tractor’s cost estimate to complete the improve-
ments: and
Directly pay for the improvements completed or
release funds to the developer upon written verifi-
cation from a registered engineer that the improve-
ments have been completed in accordance with the
plan, _
Subdivisions, The municipal or county government
shall prohibit occupancy and the subdivider shall not
¢lose escrow on lots sold in the subdivision until all pro-
posed or promised subdivision improvements are com-
plete.
a.  The subdivider shall submit an_agreement or copy
of the ordinance from the ¢ity or county prohibiting
occupancy until all proposed or promised subdivi-
The subdivider shall submit a written statement
that no escrow shall close on any ot until all subdi-
vision improvements are complete.
The subdivider shall submit a copy_of the subdi-
vider’s purchase contract containing in large or
bold print the condition that escrow shall not close
until the city or county issues its occupancy clear-
ance and all subdivision improvements are com-
plete.

Escrow may close on a lot before completion of all

improvements if the lot is within a phase of the

subdivision where all improvements are complete
and can be used and maintained separately from the
improvements required for the entire subdivision.

H improvements are completed in phases, the sub-

divider shall submit complete details of the phasing

program, including approval of the phasing by the
city or county and the completion schedule for the
hases,

Any improvement offered or promised to purchas-

ers that is scheduled for completion in a later phase

shall have its completion assured by an alternative
method of assurance listed in this Section.

g If the subdivider’s sales include unimproved
(vacant} lots, the subdivider shall deposit all ear-
nest money into a neutral escrow depository until
escrow closes.

City and_counfy trust asreement. Any municipal or

county govemment may enter into an assurance agree-

ment with 3 trustec to hold a Jot conveyance wntil
improvements are completed, provided:

a. The trustee is an escrow company licensed to do
business in Arizona. and

b. The agreement is recorded.
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Written escrow agreement. A developer may enter into a
written escrow agreement with a title insurance com-
pany_or escrow company to_escrow all funds and not
close any escrow until all improvements ar¢ complete,
The agreement shall contain the following stipulations:
a, The funds shall not be refeased nor the purchaser’s
deed or other relevant documents recorded umtil
certification_is given fo the Deparfment and the
gscrow agent by the developer’s architect or engi-
neer that the vrojeet is complete, ready for occu-
pancy, and in compliance with ali city and county
requirements:

If the completion dafe is not met;

i. The developer shall give purchasers notice
that completion dates were not met and an
updated completion schedule,

i, A purchaser mav cancel and receive a full
refund by sending written notice to the escrow
agernt, _

iii. The public report is invalid and ail sales are
suspended, and

iv. The Department considers the public report
valid if improvements are completed at a later

date and the public report is complete and
accurate.

[=

C. If the construction of any improvement is completed in
phases, the applicant shall provide a description of the phased
schedule of completion, including the lots in each phase and
estimated completion dates.

R4-28-A1212. Schools and Services o o
A. The applicant shall include the following information abount

=
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schools:
1. The location of and distance o the nearest publicrele-

2.

mentary, junior, and high schools and whether school
hus or other transportation is available;

The type and location of anv other schoo! located within
a % mile radius of the exterior boundaries of the devel-

opment.

The applicant shall include the following information about

services:
1. Community shopping. The location and distance from

[
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the development of the nearest community shopping
area where food, drink, and medical supplies may be
purchased;

Public fransportation. The type, provider. location, and
distance to the nearest access point to public transporta-
tion for the development;

Medical facility. The type, provider, location, and dis-
tance to the nearest medical facility;

Fire protection. Whether fire protection is available to
the development. the name of the provider and the cost
to the lot purchaser;

Ambulance service. Whether ambulance service is
available to the development and whether the develop-
ment isin & 911 service area. If 911 service is not avail-
able, the name, address, and telephone number of the
ambulance service,

Police service. Whether police service is available to the
development, and the name of the provider;

Refuse collection. Whether provisions have been made
for refuse collection, the name of the service provider,
and the cost to the lot purchaser. If no provisions have
been made, what a buyer will do to dispose of refuse.
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R4-28-A1213. Property Owners® Associafion
The applicant shall provide the following information about a
property owner’s association:
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The name of the association. if any:

The name of the master property owners’ association, if
any;

The amount of the association assessment that property
owners will be required to pay, and how it will be paid;
Whether the association is legally formed and opera-
tional;

When and under what conditions control of the assogia-
tion will be released to lot purchasers;

When_and under what conditions title to the common
areas will be transferred to the association;

Whether the common areas are subject to any lien or
encumbrance. If yes. explain how purchasers” use and
enjoyment of common_areas will be protected in the
event of defauit;

Whether all lof owners will be reguired to be members
of the association. If nof, explain:

Whether nonmembers will be liable for payments to the
association: and

A copy of the Articles of Incorporation and Bylaws in
effect.

R4-28-A1214. Development Use

The applicant shall provide the following information about devel-
opment use:

1

2.
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Whether unimproved (vacant) lots or improved {(with

building) lots will be sold or leased;

The use for which development lots will be offered and

an identification of the lots and their proposed use if

more than 1 use is contemplated;

Whether the development or anv lot is subject to adult

occupancy or age restrictions;

a. Iyes, explain the restriction;

b. Ifyes. explain whether this restriction is in compli-
ance with the Federal Fair Housing Act,

Whether all or any portion of the development is located
in an_open range or area in which livestock may roam at
large under the laws of this State and what provisions, if
any, have been made for the fencing of the development
to prevent livestock from roaming within the develop-
ment and on a purchaser’s lot, If land is located in an
open range or area in which livestock may roam at large,
the purchase ¢oniract shall contain:

a. Any provisions for the fencing of the development
to prevent livestock from roaming within the devel-
opment: and

b. Any fencing requirements for the buvers to prevent
livestock from roaming on their property.

Whether mineral rights are, or will be, reserved from the

development lots and what the effect will be on lot own-

ers if the minerals are extracted from the developmeni:
and

A full written disclosure of any condition or provision

not specified in_subsections (1) through (5) that may

limit the use or occupancy of the property.

R4-28-A1215. Development Sales
The applicant shall provide a description of the sales offerins and;

1
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A description of how sales or leases will be made and
the manner by which title, right, or other interest is to be
conveyed to the purchaser, including copies of sales and
lease transaction documents:

LY

1999 ' e Page 695 Volume 5, Issue #10

[~

Indicate whether cash sales are allowed and when the
purchaser takes title;

Indicate where the purchaser’s deposit and earnest mon-
ies will be deposited and held:

If the deposit monies are available for use by the seller,
when and under what conditions the monies will be
released;

Indicate when the lot purchaser will be permitted to use

and occupy the lot:

An explanation if the purchaser will not receive title free

and clear of all liens;

The estimated averape sales price for the lots:

Indicate whether any of the property will be leased, and

if'so;

a.  Provide a description of any provision for increase
of rental payments during the term of the lease and
any _provisions ip the lease prohibiting assignment
or subletting, or both;

b. Indicate whether the lease prohibits fhe lessee from
mortgaging or otherwise encumbering the lease-
hold: and

c. Indicate whether the lessee is permitted to remave

The name, address. and telephone number of the Ari-

zona broker who will be responsible for sales. If none

explain why:

10. The name and telephone number of the custodian of the
development records and the physical location where
the records will be kept:

11. Indicate whether the property has been or will be offered
for sale before the date of the development application.
If ves, explain; and

12. Indicate whether the sales documents contain all con-

tract disclosures required by rule and statute,
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R4-28-A1216. Title Reports and Encumbrances
The applicant shall provide the following information concerning
title reports and encumbrances:

1. Copies of any unrecorded liens or encumbrances against

the property:
2. A title report showing:
a2, An effective date not more than 30 days before

Departmment receipt. The Departinent may request
that the applicant update the title report so that it is
not more than 30 days old when the public report is
issued:
A legal description based upon a recorded map,
condominium or timeshare declaration. Metes and
bounds legal descriptions shall be nsed_only for
membership camping application title reports;
The applicant’s interest in the property:
The name and telephone number of the person who
prepared the title report;
A requirement page, if applicable; and
The following statement after the title gxceptions:
“There are no further matters of record affecting

the tand ”
Legible copiss of alf recorded and unrecorded dogu-
ments reflected by the title report, or known to appli-
cant, such as  restrictions, easements, liens,
encumbrances, trust agreements. options, and maps.

R4-28-A1217. ADEQ Approval
The applicant shall obtain subdivision approval from ADEQ or its
designce.
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R4-28-A1218. Property Registrations in Other Jurisdictions
The applicant shall provide a list of the jurisdictions where a prop-
erty registration was filed with or accepted by another department
of real estate or similar regulatory agency.

R4-28-A1219. Condominium Developments

The applicant shali provide the following information about con-
dominium developments:
1. A copv of the recorded condominium declaration, map.
and amendments in effect, and
2. An opinion letter from an attorney licensed to practice in
Arizona, stating that the condominium plat and declara-
tion of condominium are in compliance with the require-
ments of AR.S. §§ 33-1215 and 33-1219.

R4-28-A1220. Foreign Developments
A. Unfess exempt pursuant to A.R.S. § 32-2181.02, an applicant
shall_ensure that any development located outside the state

that is advertised. promoted, or sold within the state complies
with all Arizona laws and rules as if the jand was located in

the state,

Any law or rule that is specific to Arizona mav be waived by
the Department, or the Department may request and accept
the domicile state or country’s equivalent form of documen-
tation,

The applicant shall provide evidence that the domicile state
or_country has authorized the sale of lots and that the devel-
opment is in compliance and pood standing. If the domicile
state or country issues a public report or equivalent, the appli-
cation shall include the report.

=
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R4-28-A1221. Cemetery Developments

The applicant shall provide the following information about ceme-
tery developments:
1. A staiement that there are no liens on the cemetery prop-

P

1. The correct application form bas been used and is 2-hole
punched at the top in standard placement. The applica-
tion is placed on a 2-prong AACQO-type fastener in a file
folder and delivered to the Department in an expanding
file folder. Maps may be left off the fastener, folded and

jaced_in the expanding file. The application shal

include:

a. The Expedited Registration Request letter signed
by the applicant: and

b. The completed Department checklist for adminis-
trative_completeness which indicates inclusion of
the docurents required by 4 A A.C. 28, Article 12,
Part A and Title 32, Chapter 20, Article 4.

2. The filing fees have been included with the application;

3. All application guestions have been answered:;

4. The application signature page has been properly exe-
cuted;

5. All required documents have been submitted:; and

6. A complete and accurate public report in the Depart-

ment’s published format on a computer diskette, format-
ted in a word processing program compatible with the
Department’s current computer operating systemn and

word_processing software, has been submitted and all
exhibits used for disclosure have been included on the

diskette. {The developer may obtain a diskette contain-
ing the public report template from the Department upon
request.)
The Department mav sllow the applicant to_correct a defi-
ciency within the administrative completeness time-frame
rovided in AR.S 32-2183 and 32-2195.03 in
which case the overall 15 business day limitation is sus-
pended until the applicant corrects the deficiency.

R4-28-B1202. Cenditional Sales Exemption

erty, A
2. Anaccounting of the endowment care fund for an exist-
ing perpetual care cemetery, and
3. A financial statement of the applicant,
R4-28-A1222. Membership Camping Developments
The applicant shall provide the following information about 2
membership camping development:
1. If the interest of the operator is gvidenced by a lease,
license, franchise. or a regiprocal agreement, a copy of
the document and any amendments:
2. A description of any lakes or streams available for recre-
ational use; and
3. A description of any exchange network and the respon-
sibilities, obligations. and rights of the operator and pur-
chaser, and copies of all gxchange network documents,
R4-28-A1223 Affidavit
The applicant shall sipn an affidavit attesting that the information
found in the application is tree and correct.
PART B. GENERAL INFORMATION
R4-28-B1201. Expedited Registration For Improved Subdivi-
sion Lots and Unsubdivided Lands
A. A developer may use the expedited public report registration
by preparing the public report and submitting the appropriate
application documents and fees established in AR.S. § 32- B.
2183(B) or 32-2195.03 to _the Department. The Depart-
ment shall assign a registration number to each_application
and verify the following:
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Any developer applying for a special order of exemption

authorizing the offer for sale of a subdivision lot or unsubdi-

vided land before issuance of a public report shall provide the

following information to the Department:

1. The completed and executed Petition for Conditional
Sales Exemption;

2. The completed and executed subdivision or unsubdi-

vided land application for a public report.

The purchase contract containing all required contract

disclosures and the Conditional Sales Addendum;

A current title report showing the ownership interest of

the developer and acceptable condition of title;

A copy of the recorded development map, or if not

recorded. a ¢opy of the unrecorded map;

A _copy of the Condominium Declaration, if applicable;

A Certificate of Assured Water Supply, or a letter from

the ADWR or other evidence that the property is located

in an area designated as having an assured water supply,

if the property is located in a groundwater active man-

agement area;

A water adeguacy report from the ADWR or evidence

that the property is located in an area designated as hav-

ing an adequate water supply, if the property is located

outside of a groundwater active management area; and

9, Any other information revealed necessary after prelimi-
nary review,

The conditional sales exemption shall expire upon issuance

or denial of the public report, or upon issuance of an order to

summearily suspend sales, to ceasg and desi r 2 voluntas

suspension of sales by the developer or owner.

= [
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R4-28-1203; R4-28-B1203.Material ehnnger——definition;
reguirements Change: Public Report Amendmenis
A, Pursuentto-ARS—§-32-2184materinl change intheplan

under-which-asubdivision-is-offered forsale-or-leaseineclude
but-are-nottmited-to: The deveioger shall notify the Depart-
ment of all material changes in the information required by
Title 32, Chapter 20. Articles4, 7. 9. and 10. or4 A AC. 28,
Article 12, Part A.

B. Pursnant to the material changes reported in subsection (A),
the Department may require the deve!opsr to amend the pub-
fic report,

C. Adeveloper may apply fo amend the pubhc report by submit-
ting payment of the applicable amendment fee and the fol-
lowing information;

2 Addition sl ‘o N . ¢

The name and registration number of the development:

The name and signature of the developer:

A list of the chanpes to the development and sales offer-

ing_or_in the information previously provided to the

Department;

Status of sales as prescribed in subsections (D} and (E};

and

A purchase contract addendum, to be signed and dated

by both seller and purchaser, acknowledging that the

sale is conditioned upon issuance of the amended public
report and purchaser’s receipt and acceptance of the
amended public report.

Completion Date Extension.

1. A _developer may apply for an amendment to 2 public
report to extend the completion date of any_improve-
ment by providing an affidavit from the developer
attesting that each purchaser, owner, and the city or
county officials responsible for improvements were pro-
vided written notice of the completion status of the
improvement, including a list of all people who wers
provided natice,

2. The Department may deny the application to extend the
completion date beyond the 1st extension if a purchaser,
owner, or city or county official opposes issuance of an
amended public report to extend a completion date:

3. Ifan extension is denied, the developer shall provide a

written agreement to voluntarily suspend sales until the

improvement is complete or the Dgﬁpartment may issue a
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summary suspension order as provided in AR.S. § 32-
2157(B).

E. Suspension of sales.

1. Hnecessary for the protection of purchasers, the Depart.
ment may suspend approval to sell or lease pending
amendment of the report.

2. In lieu of issuing a suspension order pursuant to A.R.S.
§ 32-2157, the Department may accept a developer’s
written_agreemment to voluntarily suspend sales until the
amended public report has been issued by the Depart-
ment.

If the Department determines that a suspension of sales is not

necessary for the protection of purchasers and approves the

proposed disclosure of the change, sales may continue if the
prospective purchaser is provided a copy of the current public
report and disclosure of all changes before signing a contract.

Completion_of sales is conditioned upon the developer

obtaining and delivering to each purchaser under contract the

amended public report.

G. Upon obtaining the amended report, the developer shall pro-

wide a copy to_prospective purchasers in place of the earlier

public report and obtain a receipt for the amended public
report.

If an application to amend a public report is denied, the

Department shall notify the developer in writing of the statu-

tory basis for the denial and of the developer’s right to 2 fair
hearing,

R4-28-B1204. Cemetery Notice; Amendments
A change fo information required pursuant to_the provisions_gf
Title 32, Chapter 20, Article 6, R4-28-301(A). or any other Sec-

tion. requires amendment of the notice filed pursuantto AR.S, 32-
2194.01.

R4-28-1203- R4-28-B1205.Ceneral-provisions Contiguous Pay-

cels

A= H-twe Except for lots in a platted subdivision, if 2 or more
contiguous parcels of land are acquired by a single owner,
they the Department shall thereafter-be-considered-to-be clas-
sify the lots as a single parcel for purposes of subdivision
laws.

B? . L33 33
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R4-28-B1206, Filing with HUD

If the subdivider requests that a subdivision public report be certi-
fied by the Depariment for filing with HUD, the subdivider shall
comply with the terms, conditions. and requirements of the HUD
certification apreement.

R4-28-B12§7. Subsequent Owner

A. Except as provided in AR.8. § 32-2181.02, any developer
who is a successor in interest to 6 or more lots within a subdi-
¥ision on which the Department previously issued a_public
report shall file an application for and obtain a new public
report before offering or selling any lot.

B. Apydeveloper who is a successor in interest to 6 or more par-
cels within an unsubdivided land development on which the
Department_previously issued a public report shall file an
application for and pbtain a new public repott before offering
or selling any parcel.

C. Any developer who is a successor in intergst to 12 or more
time-share intervals within a time-share project on which the
Department previously issued a public report shall file an
application for and obtain a new public report. before offer-
ing or selling any interval.
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P. The Department shall not issue 2 new public report to a sub-
sequent owner of a development if the previous developer
failed to_complete proposed improvements in_accordance
with estimated completion dates specified in the previously
issued public report until 1 of the followine occurs:

1. The subsequent owner makes financial arrangements, as
described in R4-28-A1211, in favor of the local govern-
mental authority and for the benefit of purchaser, secur-
ing the owner’s promise to_complete the previousiy
proposed improvements by a designated date: or
The subsequent owner becomes ohligated to place all
sales funds in a neutral escrow depository until the
Department js furnished satisfactory evidence that all
proposed improvements have been completed or
accepted by the city or county; or
Petmission is obtained by all previous purchasers in the

[

il

development for completion of the proposed improve-
ments by the new designated date for completion: or
The subsequent owner establishes to the satisfaction of
the Department that adequate financial arrangements
have been made to assure completion of the proposed
improvements by the new designated date for comple-
tion.

A developer who is a subseguent owner of property that is the
subject of a pending application for a public report shall not
replace or be substituted for the applicant of that application
until the Department approves or denies the pending applica-

[+
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tion. Once the pending application is acted upon, the subse-
quent owner may file an application for a public report.

R4-28-B1208. Public Report Correction

If the public report contains an error, the Department shall cotrect
the report at its own expense. Additional or changed informaticn
that was known to the develover before issnance of the report is
not an ¢rror, The Department shall not correct the public report
after it has been in effect for 10 days. After 10 days, the developer
shall change the report through the development amendment pro-

cess. established in R4-28-B1203. with payment of the applicable
amendment fee.

R4-28-B1209. Options: Blanket Encumbrances; Releases

A. The Department shall not issue or amend a public report for
any lot held under option or subject to a blanket encumbrance
if a condition precedent to the optionee’s right to acquire the
lot or'to release from the blanket encumbrance shows that the
lot shall:

Be acquired or released in a particular sequence;

Be acquired or released only after 1 or more additional

lots have been acquired or released; or

3. Not be released if the encumbrance is in default because

of a cross-default provision contained in the encum-
brance:

B2 =

i

B. The developer may require payment of a premium to permit
the acquisition or release of the lot,

When a blanket encumbrance clouds title to a development,
the developer shall place a written statement from the holder
of the blanket encumbrance in the public report application,

I

quoting the provisions that enable a buyer to acquire title to a
lot, free of the blanket encumbrance.

R4-28-B1210. Earnest Money
The developer shall deposit earnest money and down payments in
a neutral depository ift

1. Theseller is in bankruptey;

2. The sale is conditional pursuant to R4-28-B1202: or

3. The Department perceives a risk to t\bc buyer.
"
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R4-28-B1211. Recordkeeping

If real property in a development is sold or leased by a developer
without the services of a listing or sefling broker, the developer
shall keep al} records as required by A.R.S. § 32-2151.01(A) and
©.

ARTICLE 13. BEARINGS:+ RULES-OF PRACHICE-AND
ADMINISTRATIVE PROCEDURES

R4-28-1302. Service of plead-mgs—sa-bsequent—te—eom-phﬂt
aad-netleegleadmgs Subseguent g g:omplg:nt and Eotlce

A,

a&emey-ar—eﬂ*ef-agent—fef—semee—Semcc of pleadings sub-
sequent to complaint and notice of hcanng shall be deemed
made atthetime-of by personal service; or-ifmefled; by mail
to_the last known address of record of the party or the party’s
counse! when reeeived-by-the Depertment. If a-party-makes
scrv:ce is madc by mail, any-speeifie limitations-on-the-time

made-may-respond-thereto response time shall be increased
by three{3) 5 days. Service by mail is complete upon mail-

beenmedes
<B.

- Any person
filing a pleading or brief with the Department shall algo file
with the Attorney General.

R4-28-1303. Information ebtained-in-investigation Obiained
in_an Investigation

Infermation The Department shall ensure that any mfonnatmn or
documents obtained by-the-Department in

examination or investigation remains confidential shal, uniess
made a matter of public record,;—be-deemed-to-be-confidential,
Officers and employees of the Department are-hereby-prohibited
from-making-sueh shall not make confidential information or doc-
uments available to anyone other than the Attorney General or his
the Attorney General’s tepresentative, or a member, officer, or
employee of the Department, unless the Commissioner authorizes
the disclosure of such the information or the production of sueh
documents as not being cordrary to the public interest,
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R4-28-1304. Answersi—motions-for—more—definitestatement 2. The name of the agency ordering the hearing,
Response, Default 3. The current address and telephone number of the person
appearing, and

4. The name of the party for whom the person is appearing,

otherwise—directed—by—the—Commissiones—an—Answer A
response fHled-purssant to-ARS-§-32-2157 shall spemﬁcally
admit, deny, or state that the party does not have, or is unable

to obtain, sufficient information to admit or deny each allega-
tion in the complaint. A statement of a fack of information
shall have the effect of a denial. Any allegation not denied
sheil-be is deemed to be admitted. When a party intends in
good faith to deny only a part of an allegation, he the party
shall admit so much of it as is true and shail deny the remain-

days-following the date-of the nmended siatement:

P.B. Effect-of-failure-to-file-Answer-If the respendent party fails
to file a notice—of defense response or after being served
notice, fails to appear at a hearing efler-receiving-—netice
thereaf within the time provided by the statute under which
the hearing is commenced, the Commissiener—Assistant
Commissioner—er—Peputy-Commissioner Department may
file an Affidavit of Default against the respendest party, and
the—Commissioner—may ther proceed to take amy action
against the respendent party avwtherized-by-Javws based upon

the allegations of the charges egainst-the-respondent. This
action may be taken prier-to before the hearing date setferth
established in the Department's Notice of Hearing, The
resperdent parly may file a motion to vacate sueh the default
and any action taken by the Commissioner within 15 days
after receiving a copy of the default and the action or order by
the Commissioner. For good cause, the Commissioner e¢
administrative-law-judge may vacate a default and any action
taken thereen and reschedule 2 hearing.
E-C. Signature on-Answerr-requiressent-and-effect-Every Amswer
response filed pursuant to this rule Section shall be 51gned by
the filing party flingit or by at least ere 1 attomney, in his the
attorney’s individual name, who represents sueh the party,
and shall be verified.

R4-28-1305, Notice of Appearance and—practice—before

depariment Of Counsel

A. A party may appeer-on-his—ewn—behalf participate in the
party’s own behalf or be represented by a member of the

State Bar of Arizona. The-Atterney-General-may malkeon

Any person intending to appear at a contested case hearing or
appealable agency action as counsel or representative of a R4-28 130'7 Heaﬂngs Consol!datlon of Procedures
party shall fite a Notice of Appearance which shall advise the ding 3 hel
Department of the person’s intent to appear on behalf of a
party. The notice shall be filed with the Office of Administra-
tive Hearings and sgrved on all parties and shall contain: R4-28-1—39§{(3—’Phe—aémms&aﬂve—-law—_|ﬁége—shﬁi——be
1. Thetitle of the case.

-
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H. ’I”hc Commlsswncr or the
admmistratlve law judge; may consolidate proceedings
involving a common question of fact or law, or 2 common
respondent may-be-eonsolidated for-hearing-of any-or-alk-of
the-matters-at-issue-where-sueh if the consolidation mey-tend
to will avoid unnecessary costs or delay and will not
adversely affoct the rights of any party.

B:
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R4-28-1310. Requestforrehearing Rehearing or Review of
Decision: Response; Decision

- Unless otherwise provided
by law or rule, any party to a hearing before the Department
who is aggrieved by a decision rendered in a case may. pur-
suant to AR.S. § 41-1092.09, file with the Commissioner a
written motion_for rehearing or review of the decision. The
motion shall specify the particular grounds for rehearing or
review. The moving party shall serve copies upon all other
parties. A motion for rehcaring or review under this Section
may be amended at any time before it is ruled ypon by the

Gfeﬁnds—fef-feques%—fer—feheafmg:—A reguest-for rehearing or

review of the decision shall may be based-upotr-one-er-more
granted for any one¢ of the following greunds causes which
heve materially affected the rightsefe-pasty moving party’s
rights:

t. Trregularity in the heering proceedings esPepariment
nvestigation; or any order or abuse of discretion by the
administrative law judge, whereby-the which deprived a
party filing—the-elaim—of-error-was-deprived of a fair
hearing;

2. Misconduct by the Department, administrative law
judge, or anether—party—to-the-hearing the prevailing
party;

3. Accident or surprise which could not have been pre-
vented by ordinary prudence;

4, Material Newly discovered material evidencer—newly

diseovered: which coufd not with reasonable diligence

could-net have been discovered and produced at the
original hearing;

Excessive or iusufficient sanetions-or penaltiesdmpesed;

Error in the admission or rejection of evidence; or other

errors of law occurring at—the hearing—or during the

progress-of-the-aetien procgeding;

A
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the—GemmﬁmﬂeF That the ﬁndmgs of fact or dec1sm
is arbitrary, capricious, or an abuse of discretion:
8. That the edjudicationpenaltyor-sencton findings of

fact or decision is not justified supported by the evi-
dence or is contrary to law.

C. Presenting specific elaims-of-error prounds for rehearing or
1eview, affidavits and relief sought:

1. Each request motion for rehearing or review shall spec-
ify which of the eight grounds of listed in subsection (B)
it is based upon and shall set forth specific facts andfor
{ews and law in support of the elaim rehearing or
review, Each request motion may cite relevant portions
of testimony by reference to pages or lines of the
reporter’s transcript of the hearing and may cite hearing
exhibits by reference to the exhibit number.

2. When a request motion for rehearing ot review is based
upen an affidavits, they it shall be attached to and filed
with the request motion motion unless leave for later filing of an
affidavits is granted by the—adminisgative-law—judge
Commissioner. Susk The leave may be granted ex parte.

3. Each request motion for rehearing shoutd-alse or review
shall specify the specific relief sought by the reguest
motion, such as a different adiudiention;sanetion deci-
sion or penalty, a new hearing, a dismissal of the com-
plaint, or other relief. A request motion for rehearing or
review may seek multiple forms of relief, in the alterna-
tive.

Any party may file a written response io the motion. An affi-
davit may be attached to and filed with the response and shall
not be later filed unless leave for ater filing of affidavits is
granted by the Commissioner, The original response shall be
filed with the Department pursuant to R4-28-102, within 15
days after the date the motion for rehearing or review is filed,
and a copy shall be served upon all other parties to the hear-
ing,

Within 30 days after a decision is rendered, the Commis-
sioner may, on the Commissioner’s own initiative. order a
rehearing or review of a decision for any reason for which a

motion for rehearing or review might have been granted, The
Commissioner shall specify the grounds for rehearing or

review in the order.

Upon review of a motion for rehearing or review of the deci-
sion, and any response, the Commissioner shall issue a nling
grantine or denving the motion. If granted, the Commissioner
may modify the decision or grant a rehearing. An order grant-
ing a rehearing shall specify with particularity the grounds on
which the rehearing is granted. and the rehearing shall cover
only those matters specified. All parties to the hearing_may
participate as parties at any rehearing,

'mmemwmhem
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R4-28-1313. Correction of elerieal-mistakes Clerical Mis-
takes

Clerical mistakes in opinions, orders, rulings, any process issued
by the Department, or other parts of the record, and errors therein
arising from oversight or omission, may be corrected by the
administrative law judge before transmission of the Department
hearing file to the Commissioner, or by the Commissioner after
sueh transmission of the file, either upon the initiative of the
administrative law judge or Commissioner, or upon motion of any

party.
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NOTICE OF FINAL RULEMAKING

TITLE 17. TRANSPORTATION

CHAPTER 4. DEPARTMENT OF TRANSPORTATION

MOTOR VEHICLE DIVISION
PREAMBLE
1.  Sections Affected Rulemaking Action
R17-4-226 Amend
Appendix A Amend

2.  The specific_authority for the rulemaking, including both the anthorizing statute éneral and the Statute the rules are
implementing (specific):
Authorizing statute: AR.S. § 28-366

Implementing statutes: A.R.S. § 28-4148, as amended by Laws 1998, Ch. 288, § 5, effective August 21, 1998.

3. The effective dates of the rules:
February 10, 1999.

4.  Alist of all previous notices appearing jn the Register addressing the final rule:
Notice of Rulemaking Docket Opening: 4 A AR. 161, January 9, 1998.
Notice of Proposed Rulemaking: 4 AAR. 1748, July 10, 1998.
Notice of Rulemaking Docket Opening: 4 A.AR. 4353, December 28, 1998.

5. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Lynn S. Golder, Rules Aftorney

Address: Atizona Depariment of Transportation
Motor Vehicle Division
1801 West Jefferson Street, Mail Drop 507M
Phoenix, Arizona 85007

Telephone: (602) 712-7941

Fax: (602) 241-1624 _

6. An explanation of the rule, including the agency’s reasons for initiating the role: N . . S
The Motor Vehicle Division (Division) is amending insurance company reporting rule R17-4-226 to implement statutory
requirements enacted since 1995, to acknowledge new technology, and to correct the citation of a statute that was remumbered.
The final rule amends R17-4-226 through July 31, 1999, The amended rule provides guidance while insurance companies and
the Division work through the details of computer-to-computer reporting and 2 reporting format that is “Year 2000 (Y2K) com-
pliant” (contains safeguards against the misreading by computers of dates after December 31, 1999). The reporting format
through July 31, 1999, set forth at Appendix A, requires 2-digit reporting of the year. Therefore, the Division is developing a
Y2K-compliant reporting format to be in place by August 1, 1999. The new reporting format will be based on the standard for-
mat, referred to as “X12” or “X12-811" designed by the American National Standards Institute. The X12-811 format facilitates
the exchange of insurance industry information. The Division is also developing computer-to-computer reporting requirements
to be in place by August 1, 1999.

On December 2, 1998, the Division filed a Notice of Rulemaking Docket Opening with the Secretary of State’s Office regarding
trulemaking on R17-4-226 and R17-4-226.01. This notice is published at 4 A.AR. 4353, December 28, 1998, The R17-4-226
rulemaking will address insurance company reporting requirements beginning August 1, 1999. The R17-4-226.01 rulemaking
will address a new reporting format beginning August 1, 1999, The Division anticipates timely development of the proposed
rules, publication of the Notice of Proposed Rulemnaking, and conducting of oral proceedings.

The final rule implements the statutory requirement that, after July 31, 1998, insurance companies with 10,000 or more motor

i vehicle Hability policies in place report motor vehicle liability policy cancellations, nonrenewals or new policy issues to the

| Division at least every 7 days. Insurance companies with fewer than 10,000 motor vehicle liability policies in place as of August

21, 1998, may maintain a 30-day reporting period through July 1999. By statute, a 7-day reporting period will be required of all
insurance companies after July 31, 1999

Additionally, the law requires that insurance companies report to the Division by electronic data interchange (EDI) on a sched-
ule specified by the Division. EDI is defined in this rule to include both computer-to-computer reporting and cartridge tape
reporting. The final rule limits any potential economic impact of computer-to-computer reporting to only those companies that
choose to make use of the technology before August 1, 1999.

Lastly, the final rule corrects the statutory reference from A.R.S. § 28-1262 to § 28-4148, in accordance with the renumbering of
ARS. Title 28, effective October 1, 1997.
-
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A reference to any studies that the agency proposes to rely on in _its evaluation_of or justification for the proposed rule, and
where the public may obtain or review the study, all data vnderlying each study. any analysis of the study and other
supporting material:
The Division reviewed the following study for the final rule: Arizona Department of Insurance, “Private Passenger Automobile
Liability/ 1996 Ranking of Top [25] Companies by Premiums Written/ ($000 Omitted).” The study is on file with the Division.
The public may obtain or review the study at the Arizona Department of Transportation, Motor Vehicle Division, Mandatory -

Insurance Reporting Unit, 1801 West Jefferson, Phoenix, Arizona 85007, 8 a.m. to 5 p.m., Monday through Friday, excluding
holidays.

A showing of good cause why the rule is necessary f¢ promote a statewide interest if the ruie will diminish a previous grant of

authority of a political subdivision of this stafe:
Not applicable. ‘

The summary of economic, small business, and consumer impact:
Benefits of inserance company reporting. Insurance company reporting to the Division of lapsed motor vehicle liability policies
helps the Division identify uninsured vehicles. Identification of uninsured vehicles is the 1st step in removing such vehicles
from the roads through the Division’s suspension of the vehicle registrations and number plates. The end result is a decrease in
the number of uninsured motor vehicle accidents. The Notice of Proposed Rulemaking stated that in 1996 only 6% of vehicle
registrations and number plates of vehicles that insurance companies reported as having lapsed policies were ultimately sus-
pended by the Division. This statement was incorrect. In fact, in 1996 the Division suspended 33% of vehicles whose owners
received intent-to-suspend notices based on insurance company reports. As of August 1998, the vehicle suspension rate was
approximately 56%. These vehicle suspension rates demonstrate that insurance company reporting enables the Bivision to
appropriately target uninsured vehicles and remove them from the roads. Thus, there is a greater likelihood that people injured
in motor vehicle accidents have financial means available for medical aid and their families are protected from severe financial
burdens. The statutory requirements, based in part on advances in information technology, allow for more frequent and efficient

reporting by insurance companies, resulting in more successful removal of uninsured vehicles from the roads and fewer acci-
dents involving uninsured motor vehicles. ‘

Economic impact of promuyleation of R17-4-226 and its subsequent amendment. The Division incurred moderate costs for com-
puter programming and personnel when insurance company reporting began in 1992, In 1994, the Division incurred minimal
costs for reprogramming in accordance with statutory changes. Insurance companies initially incurred moderate programming
costs followed by minimal monthly costs of reporting by tape to the Division and minimal reprogramming costs in 1994. Con-
sumers of motor vehicle liability insurance incurred minimal costs from any shifting by insurers of programming and report
expenses, offset by the benefit to consumers of fewer uninsured motor vehicle accidents. As to the small business impact of
R17-4-226 in 1992, small businesses constituted less than 10% of the many insurance companies authorized to write motor
vehicle liability policies in Arizona. While the cost of reporting was recognized as potentially prohibitive for a company writing
only a few policies in Arizona cach year, the Division had no practical way to reduce the impact on small businesses and still
satisfy the statutory requirements.

Current statutory requirements. Electronic data interchange reporting was statutorily required as of January 1, 1998. The Divi-
sion has reasonably determined that all insurance companies may, through July 31, 1999, use either cartridge tape reporiing or
computer-to-computer reporting. Currently, 200 insurance companies continue to report by cariridge tape and 54 companies use
computer-to-computer reporting, reflecting an increase of 34 in the number of companies reporting computer-to-computer in the
last 6 months. Weekly reporting is statutorily required after July 31, 1998, for insurance companies with 10,000 or more motor
vehicle liability policies in place in Arizona, and after July 31, 1999, for all other insurance companies.

Economic impact of weekly cartridge tape reporting. The Division incurred substantial costs to prepare for weekly cartridge
tape reporting by insurance companies and fo process 3 additional cartridge tape reports each month from companies required
by statute to report weekly after July 31, 1998, Weekly cartridge tape reporting also results in moderate costs to insurance com-
panies, including charges for mailing cartridge tapes to the Division. On the other hand, weekly cartridge tape reporting benefits
businesses that prepare reports for insurance companies and transmit those reports to the Division.

Economic impact of weekly computer-to-computer reporting, Computer-to-computer reporting by insurance companies makes
use of advances in information technology. Such reporting facilitates both insurance companies’ transmission of reports and the
Division’s processing of those reports. Insurance companies that use computer-to~computer before August 1, 1999, alleviate
some of the accumulation of cartridge tapes due to weekly reporting.

As to computer-to-computer reporting, the Division has incurred and will incur substantial costs for programming, personnel,
and accepting reports through outside services such as IBM Global Services, Network Services in association with AAMVAnet.
Insurance companies may incur software program costs and the costs of obtaining a value added network or service provider.
These costs can range from minimal to substantial, depending on the company and the form of computer-to-computer transmis-
sion of insurance company reporting.

A review of the statement in the Notice of Proposed Rulemaking that insurance companies writing motor vehicie liability poli-
cies have computer hardware in place neglected o consider that some very small companies (referred to as “niche operators™)
may not have computer hardware and could incur computer hardware costs for computer-to-computer reporting. The Notice of
Proposed Rulemaking stated that the 3 biggest companies write 80% of Arizona motor vehicle liability policies and 20 compa-
nies do 95% of the Arizona motor vehicle liability business. Actually, a study provided by the Arizona Department of Insurance
ranking the top 25 insurance companies by the dollar amount of noncommercial vehicle premiums written in 1996 indicates that

™
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the top 3 companies wrote approximately 42% of the total noncommercial vehicle premiums for Arizona in 1996 and the top 25
companies wrote approximately 78% of the total noncommercial vehicle premiums for Arizona in 1996. These data indicate a
more competitive environment. Indeed, the 34 insurance companies that recently began computer-to-computer reporting also
recently began writing motor vehicle liability policies in Arizona.

The voluntary computer-to-computer reporting through July 31, 1999, as established by the final rule, will not diminish compe-
tition. The weekly reperting requirement is mandated by statute. Any increase in costs that may be shifted to consumers should
be offset by the more efficient and expeditious reporting of lapsed policies to the Division

Benefits of weekly reporting outweigh costs, The Division has determined that the final rule provides for compliance with all
statutory requirements through July 31, 1999, in an efficient and practical manner. Allowing insurance companies to use either
cartridge tape reporting or computer-toscomputer reporting pending resolution of mandatory computer-to-computer reporting
and a Y2K-compliant reporting format, directly responds to public copcems. ‘While weekly cartridge tape or compuiter-to-com-
puter reporting by insurance companies is not without costs, the benefits to the public of fewer uninsured vehicles and fewer

wninsured motor vehicle accidents outweigh the economic impact on consumers, insurance companies, small businesses, and the
Division.

10. A description of the changes between the proposed rules, including supplemental notices, and final rules (if applicable):

The final rule contains numerous changes from the proposed rule. The Division made the changes in response to oral and writ-
ten comments from members of the insurance industry that were received and considered through November 5, 1998. Because
of the changes, the final rule imposes considerably less regulation than would have resulted from the proposed rule.

In accordance with A.R.S. § 41-1025, the Division determined that the final rule is not substantially different from the published
proposed rule. First, the Division considered the extent to which all persons affected by the rule should have understood that the
published proposed rule would affect their interests. The Division concluded that insurance companies fully understood that the i
proposed rule would affect their interests, and expressed their understanding in oral and written comments. Consumers and busi- 3
nesses engaged in preparing and transmitting insurance company reports to the Division, or businesses interested in engaging in |
that activity, were afforded ample opportunity to present their concerns to the Division and did not do so. The Division con-
cluded that lack of comments by consumers and report preparation and transmission businesses did not indicate a lack of under-
standing, Rather, silence on the part of consumers and report preparation and transmission businesses indicated a realization that
they are beneficiaries of the R17-4-226 rulemaking.

The Division also considered the extent to which the subject matter of the rule, or the issues determined by that rule, are differ-
ent from the subject matter or issues involved in the published proposed rule. The frequency of periodic reports by insurance
companies and the method of submitting those reports to the Division constitute the subject matter or issues of both the pro-
posed rule and the final rule. :

Finally, the Division considered the extent to which the effects of the role differ from the effects of the published proposed rule
if it had been made instead. The proposed rule would have required insurance companies with 10,000 or more policies in place
in Arizona to immediately begin computer-to-computer reporting as well as the statutorily directed 7-day reporting. The pro-
posed rule would have required companies with fewer than 10,000 policies in place in Arizona to begin both computer-to-com-
puter reporting and 7-day reporting by August 1, 1999. Although 7-day reporting is statutorily mandated, the Division could and
did heed insurance companies’ concerns regarding costs of computer-to-computer reporting and time needed for Y2K remedia-
tion {correction of computer problems associated with dates after December 3 1, 1999). The Division determined that aliowing
companies with 10,000 or more policies in place in Arizona as well as those with fewer than 10,000 policies to continue to
report by cartridge tape through July 31, 1999, would not adversely affect the public. A cartridge tape report, likc a computer-to-
computet report, must contain information on all lapsed policies processed by the insurance company during the applicable
reporting period. Unlike a computer-to-computer report that is entered almost immediately into the Division’s information sys-
tem upon production of the report, a cartridge tape report is mailed to the Division and then plugged into the Division’s informa-
tion system. The more cumbersome cartridge tape reporting process will, however, result in no unreported lapsed motor vehicle
liability policies and no outbreak of uninsured motor vehicle accidents through July 31, 1999. Therefore, the final rule allows all
companies to use either cartridge tape reporting or computer-to-computer reporting until August 1, 1999. The final rule
increases regulation only to the minimum necessary for implementation of AR.S. § 28-4148 through July 31, 1999, pending
resolution of the issues of mandatory computer-to-computer reporting and a Y2K-compliant reporting format.

Based on its A.R.S. § 41-1025 analysis, the continuation of public comment well beyoend the August 17, 1998, scheduled date
for closing the rulemaking record, and the fact that the final rule represents deregulation from the proposed mie, the Division

determined that no supplemental notice was necessary. The changes between the proposed mle and the final mile are set forth
below

Because computer-to-computer reporting is not mandatory during the effective period of the final rule, the Division changed
R17-4-226(A) to improve clarity and conciseness. Subsection (A) of the final rule contains the following changes from the pro-

posed rule:
1. The numbering of each definition is deleted;
: 2. The definitions of “American Association of Motor Vehicle Administrators,” “file transfer protocol,” :
“information exchange,” “network job entry,” “node,” “remote job entry,” “service provider,” 3
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“trading pariner,” “trading partner account number,” “value added network,” and “x12 811 or x127
are deleted;

3. The phrase “the state of” is deleted from the definition of “company;”

4. The definition of “electronic data interchange” is now a definition of “EDI,” and extraneous
waords have been removed from the definition; and

5. A definition of “motor vehicle liability policy” is added, referencing the statutory definition.

The final rule consolidates within R17-4-226(B) the 6 reporting requirements effective through July 31, 1999, Because com-
puter-to-computer reporting is not mandatery during the effective period of the final rule, the changes to subsection (B) provide
for a more clear and concise rule. The final rule deletes from subsection (B) the proposed rule’s discussion of “EDI reporting
forms.” In the final rule, subsection (B)(1) addresses cartridge-tape reporting. Subsection (B)(2) instructs a company to call the
Division to initiate voluntary computer-to-computer reporting before August 1, 1999, Subsection (B)(3) implements weekly
reporting every Friday for companies with 10,000 or more policies in place in Arizona. Subsection (B)(4) extends through July
135, 1999, monthly reporting by companies with fewer than 10,000 policies in place in Arizona, Subsection (B)(5) provides fora
July 30, 1999, reporting by a company with fewer than 10,000 policies in place in Arizona to cover the transition from monthly

to weekly reporting. Finally, subsection (B)(6) sets forth the procedure for a company to follow if there are no reportable activi-
ties.

For clarity, the final rule adds “in Arizona” to the phrase “policies in place” in R17-4-226(B)(3) through R17-4-226(B)(5).
The final rule deletes subsections (C) through (H) of the proposed rule.

The final rule also deletes subsection (I) of the proposed rule. AR.S. § 20-237 provides for enforcement of insurance company
compliance with the provisions of § 28-4148 by the Department of Insurance. Deletion of the noncompliance provisions from
the administrative rule increases the conciseness of the final rule.

The final rule adds a new subsection (C), making R17-4-226 and Appendix A effective only through July 31, 1999

11. A semmary of the principal comments and the agency response to them:

The principal written and oral comments were made by the Alliance of American Insurers {Alliance) and by the American
Insurance Association (Association). In response to the comments of the Alliance and the Association, the final rule allows all
insurance companies to use either cartridge tape reporting or computer-to-computer reporting through July 31, 1999, pending
resolution of mandatory computer-to-computer reporting and Y2K issues. However, the final rule retains the 2nd July 1999
report required of insurance companies with fewer than 10,000 policies in place in Arizona. The 2nd July 1999 report resulis
from the transition from 30-day to 7-day reporting by those companies.

The Alliance submitted a written comment dated July 20, 1998. The written comment was made part of the record at the oral
proceeding in Phoenix, Arizona on August 11, 1998, on the proposed mile. The Alliance’s comments explained the hardship to
small insurance companies resulting from 7-day reporting and computer-to-computer reporting. The Alliance recommended that
the Division “[rlevise the report initiation time-frame for large carriers to allow 6 months for system development,” and “permit
small carriers the option to continue indefinitely reporting in current formats on tape or cartridge.”

Division personnel met with the Alliance’s representatives on several occasions through November 5, 1998, The Division per-
sonnel explained that 7-day reporting by large insurance companies is statutorily required after July 31, 1998, and 7-day report-
ing by smaller insurance companies is statutorily required after July 31, 1999. It was further expiained that the reporting format,
set forth at Appendix A to R17-4-226, is not Y2K compliant and that a format based on X12 cannot be used in cartridge tape
reporting. Subsequent to the November 5, 1998 meeting, the Alliance provided the Division with parts of a document prepared
by the American Association of Motor Vehicle Administrators (AAMVA) Financial Responsibility committee and the Insur-

ance Industry Committee on Motor Vehicle Administration (IICMVA) which includes a version of a reporting format based on
X12. The Division is considering this material.

On August 17, 1998, the Association submitted written comment on proposed R17-4-226 to the Division. The comment stated
that the proposed rule requires insurance companies with more than 10,000 policies in place in Arizona make weekly computer-
to-computer reports using IE, NJE or RIE transmission methods “through July [sic} 30, 1999.” The comment continues:

Adter June 30, 1999, all carriers must transmit the required data by File

Transfer Protocol (“FTP™) of X12 standards . . . The proposed regulations,
however, impose significant costs upon “large” carriers by requiring [2] very
different EDI reporting methods to be implemented with a {1]-year time-

frame, with no corresponding advancement of the intent behind Senate Bill 1273.
It appears as though the rationale for this proposed regulation is not statutory
compliance, but rather administrative convenience . . . In fact, there is no
discussion at all regarding a variety of implementation issues, including

Year 2000 issues, in ADOT’s analysis,

The comment suggested July I, 1999, as a realistic compliance deadline, providing a cost effective compliance schedule for the
nsurance industry. On August 24, 1998, Division personnel met in person with the Association’s representatives and by tele-
phone on September 16, 1998. Division personnel explained that X12 is in fact a reporting format and not a method of com-

LS
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puter-to-computer transmission, It was further explained that the Division did not intend to reqguire companies with 10,000 or
mote policies in place in Arizona to change from IE, NJE or RJE transmission to FTP transmission after June 30, 1999.

Additionaily, the Division received and responded to the following oral comments:

Northland Insurance Company in St. Paul, Minnesota stated it was unclear
from the proposed rule what a small company was supposed to do between
August 1, 1998, and August 21, 1998. The final rule at R17-4-226(B)}4)
clarifies that companies with fewer than 10,000 policies in place in Arizona
may continue 30-day reporting through July 15, 1999.

Great West Casualty Company in South Sioux City, Nebraska stated it was
unclear from the proposed rule that “motor vehicle Hability policies in place™
meant policies in place in Arizona. The fina! rule adds “in Arizona” to the
phrase “policies in place” in R17-4-226(B)(3) through R17-4-226(B)(5).

Any other matters prescribed by statufe that are applicable to the specific agency or to any specific rule or class of rules:

Not applicable.

Incorporations by reference and their location in the rules:

Not applicable.

Was this rule previously adopted as an emergency rule?
No.

The full text of the rules follows:

TITLE 17. TRANSPORTATION

CHAPTER 4. DEPARTMENT OF TRANSPORTATION
MOTOR VEHICLE DIVISION

ARTICLE 2. TITLES AND REGISTRATION

Section

R17-4-226,

Insurance Company Reporting Requirements

Appendix A, Cartridpe Tape Specifications and

R17-4-226.

A.

' Volume 5, Issue #10¢

Reporting Format Through July 31, 1999
ARTICLE 2. TITLES AND REGISTRATION

Insurance Company Reporting Requirements
Definitions Definitions.

In this Section, unless the context otherwise requires:
“Cartridge tape” means recled magnetic tape, contained in a
case, that conforms to the cartridge tape specifications
described in Appendix A.

+“Company” means esy an insurance or indemnity company
authorized to write motor vehicle liability coverage in the
state-of Arizona.

&

“Division” means the Arizona Department of Transportation,
Motor Vehicle Division.

“EDI” means electronic data interchange, consisting of either
computer-to-computer reporting or cartridge tape reporting
from a company to the Division.

1

‘Motor vehicle liability policy” has the meaning preseribed
in A.R.S. § 28-4001(4).
2“Tape-reporting” “Reporting” means the monthly-magnetie
tape-repertingss-deseribed-in-Appendbe-A-—of thisrole; peri-
odic EDI transmission from g gompany to the Division of
motor vehicle insurance cancellations, nonrenewals, and new
issues on a vehicle in Arizona as required by AR.S. § 28
J262€A) 28- 4148 frome-company—to-theMotorVehicle
Pivision and in accordance with this Section.
Reporting requirements.
1. The A company wishing to submit cartridge tape report-
ing shall be-submitted do so in eerformanee accordance
with the cartridge tape specifications and reeerd-layout
reporting format described in Appendlx A efthisrule.

-

I+

[

30,

3. Onerb

Cartridge tape reporting may be used through July 31
1999,

A company wishing to_submit computer-to-computer
reporting shall contact the Division’s Mandatory Insur-
ance Reporting Unit, 1801 West Jefferson, Mail Diop
53320, Phoenix, Arizona 85007. telephone number

(602) 712-8308,

gvery Fnday, a comgany w1th 10,000 or more moto
wehicle liability policies in place in Arizona shall submit
to the Motor-Vehiele Division a tape reporting of all

ancellatxons, nonrenewals, or new pohcy issues wh&eh

aﬂé—ﬁ%ieh—have—ﬂet—been—pfemlsly—repe&ed processed
by the company 7 or fewer days before the reporting
date.

Through Thursday, July 15, 1999, a_company_with
fewer than 10.000 motor vehicle lability policies in
place in Arizona as of Angust 21, 1998, shall submit to
the Division by the 15th day of each month a reporting
of all cancellations, nonrenewals or new policy issues
processed by the company 30 or fewer days before the
reporting date.

On Friday, July 30, 1999, a company with fewer than
10,000 motor vehicle liability policies in place in Ari-
Zona f August 21, 1998, shall submit to the Division
a reporting of all cancelations, nonrenewals or new nol-
igy issues processed by the company from the date of
the reporting submitted by July 15, 1999, through July
29,1999,

If there were gre no reportable activities as of the report-
ing date, the a company shall submit to the Division a
written-repori-declaring such declaration of inactivity in
liev-ofthe-tape-reporting.

C. XNoneomphanee:
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This Section and Appendix A to this Section shall be
repealed on Angust 1, 1999,

APPENDIX A
CARTRIDGE TAPE SPECIFICATIONS AND RECORP-EAYOUF REPORTING FORMAT THROUGH JULY 31, 1999
Cartridge Tape Specifications
Record Length 197 Bytes Tape Density 1600-BPlonly Standard 3480
; Not Compressed
Blocking Factor 1970 (10 records per block)
Tape Medium 9 TrackEBEDIC Standard Tape Internal Label NL (Nenlabeled tapes)
IBM 3480 Cartridge
Record-Iayout Reporting Format Throngh July 31, 1599
Information Required Bytes Field Type Field Description
VIN [except ag provided in AR.S. § 28-4148 25 Alpha/Numeric Complete VIN, left
Jjustified
Make 5 Alpha
Year 2 Numeric
Cancel Date 6 Numeric MMDDYY (all zeroes
for new issues; no -
future dates for
cancellations)
Policy Number 30 Alpha/Numeric Left Justified -
Insurance Code 4 Nurmneric .
Name (Last, First) 40 Alpha/Numeric Left Justified
Address 40 Alpha/Numeric Left Justified
City 25 Alpha/Numeric Left Justified -
State 2 Alpha _
Zip Code 9 Numeric Left Justified s
Driver's License Number 9 Alpha/Numeric Left Fustified, optional - . .
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