Arizona Administrative Register

Notices of Proposed Rulemaking

NOTICES OF PROPOSED RULEMAKING

Unless exempted by AR.S. § 41-1005, each agency shall begin the rulémaking process by st submitting to the Secretary of
State’s Office a Notice of Rulemaking Docket Opening followed by a Notice of Proposed Rulemaking that contains the pream-
ble and the full text of the rules. The Secretary of State’s Office publishes each Notice in the next available issue of the Register
according to the schedule of deadlines for Register publication. Due to time testraints, the Secretary of State’s Office will no
longer edit the text of proposed rules. We will continue to make riumbéring and labeling changes as necessary.

Under the Administrative Procedure Act (A.R.S. § 41-1001 et seq.), an agency must allow at least 30 days to elapse after the

publication of the Notice of Proposed Rulemaking in the Register before beginning any proceedings for adoption, amendment,
or repeal of any rule. AR.S. §§ 41-1013 and 41-1022. T TR

NOTICE OF PROPOSED RULEMAKING
TITLE 6. ECONOMIC SECURI’I‘Y L

CHAPTER 16, DEPARTMENT OF ECONOMIC SECURITY
ARIZONA FINGERPRINT IMAGING PROJECT

PREAMBLE = 0"
1. Sections Affected ‘ Rulemaking Action
Chapter 16 New Chapter
Article 1 New Article
R6-16-101 New Section” "
R6-16-102 New Section -
R6-16-103 New Section . - - -
R6-16-104 New Section -
R6-16-105 New Section
R6-16-106 New Section .
R6-16-107 New Section’
R6-16-108 New Section - o
R6-16-109 . New Section .
R6-16-110 New Section
R6-16-111 New Section:. .
Article 2 . New Article. . . -
R6-16-201 ' New Section -
R6-16-202 New Section.” - -
R6-16-203 New Section. .+
Article 3 : New Article: -
Re-16-301 _ New Section .~ -
R6-16-302 New Section - &
R6-16-303 New Section -
Article 4 New Article .
R6-16-401 New Section -
R6-16-401 New Section
7.  The specific anthority for fhe rulemaking. includin /' both the authorizing statute {general) and the statufes the rules are
implementing (specific):
Authorizing statute: A.R.S. §§ 41-1003, 41-1954(A)3)
Implementing statute: A.R.S. §§ 46-217, 46-218 _
3. A list of all previous notices appearing in the Register addressing the proposed rule:
Notice of Rulemaking Docket Opening: 4 A.A.R. 3995, November 27, 1998. .
4 Thename and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Sarah Youngblood
Address: Department of Economic Services -
1789 West Jefferson, Site Code 837A . -
Phoenix, Arizona 85007
Volume 5, Issue #5 Page276 . .o January 29, 1999




Arizona Administrative Register
Notices of Proposed Rulemaking

or
P.0. Box 6123, Site Code 837A
Phoenix, Arizona 85005
Telephone: (602) 542-6555
Fax: (602) 542-6000

5 An exglan’afion of the rule, including the agénéx’s'reasons for initiating the rule: '

In 1996 the Arizona Legislature passed House Bill 2516 which mandates that all adults and eligible minor parents applying for
or receiving Cash Assistance, Food Stamps, General Assistance, or benefits under the Arizona Works program must provide fin-
| gerprint images. This also includes those individuals who are part of the assistance unit but whose needs are not included in the
| program payment amount due to failing to meet other program requirements.

The bill requires the Department of Economic Security to adopt rules for the implementation of fingerprint imaging, (A.R.S. §§

| 46-217 and 218) Accordingly, the Department will adopt a comprehensive set of rules to implement Fingerprint Imaging state-
| wide.

6. A reference to any study that the agency preposes to rely in its evaluation of or justification for the proposed rule znd where
the public may obtain or review the study, all data underlying each study, any analysis of the stadv and other supperting
material:

On November 13, 1995 a feasibilify study was presented to the Arizona Department of Economxc Security by Ernst & Young {a
contracted vendor). The study concluded that implementing an Automated Fingerprint Imaging System (AFIS) in Arizona
would reduce multiple enrollment fraud and provide significant savings to the State. The complete fingerprint imaging system
feasibility study final report can be made available from the agency personnel at the address listed in paragraph 4.

7. A shawmg of good cause why the rule is necessary to promaote a statewide interest if the rnle will dlmmlsh a previous grant of
authority of a political subdivision_of this state:
The Arizona Fingerprint Imaging Project will not diminish any previous grants of authority.

8. The preliminary summary of the economic, small business, and consumer impact; - ' '
The Arizona Fingerprint Imaging Project will have a cost neutral economic effect on the admmlstratlve costs of the Department
of Economic Security. The Project foresees no impact to small businesses or consumers due to the nature of the project. All sav-

ings will be derived from the ehmmamn of fraudulent multiple benefit issuance and the deterrent effect of the anti-fraud mea-
sure.

9. The pame and address of agency personnel with whom persons may communicate reparding the acéuracg of the economic,
small business and consumer impact stafement,

Economic, small business and consumer impact statement ¢an be made available from the agency personnef at the address listed
in paragraph 4. '

10. The time, place and nature of the roceedings for the making, amendment, or repeal of the rule_or. if no_proceedin
scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:
The Department does not plan to conduct hearings on these amendments unless a written request for an oral proceeding is sub-
mitted to the person named in paragraph 4 within 30 days after the date of this publication. The Department will accept written
' comments for at least 30 days after the date of this publication to the person named in paragraph 4.

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or claés of rules;

None. ]

12. Incorporations by reference and their specific location in the rules: .
AR.S. §§ 46-231 through 46- 238 R6-16-106
AR.S. §§ 46-291 through 46- 300.02 R6-16-104
AR.S. §§ 46-341 through 46- 335 R6-16-107

TU.S.C. §§2011-2029 o R6-16-105
13. The full text of the rules follows; -

" TITLE 6. ECONOMIC SECURITY

- CHAPTER 16. DEPARTMENT OF ECONOMIJC SECURI:TY .
ARIZONA FINGERPRINT IMAGING PROJECT

ARTICLE 1. GENERAL PROVISIONS R6-16-103.  Geographic Scope

Section o R6-16-104,  Cash Assistance Program
R6-16-101. Deéfinitions.. . o o R6-16-105, Food Stamp Program
R6-16-102.  Chapter Scope and Agpiication - R6-16-106. General Assistance Pro :

R6-16-107.  Arizona Works Program

.
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R6-16-110. Nondiscrimination

R6-16-111.  Confidentiality

ARTICLE 2. FINGERPRINT IMAGING REQUIREMENTS
R6-16-201.  Mandatory Participants

R6-16-202.  Frequency of Imaging

R6-16-203.  Failure to Comply with Fingerprint Imaging

ARTICLE 3. FINGERPRINT IMAGING EXEMPTIONS

R6-16-301,
R6-16-302.

Exemptions Due to Impairment or Iliness
Temporary Exemptions

ARTICLE 4. APPEATS

R6-16-401.  Appeal Process

ARTICLE 1. GENERAL PROVISIONS

R6-16-101. Definijtions
The following definitions apply to this Chapter:

1. “Applicant” means a person who has directly, or
through an authorized representative or responsible per~
son, filed an application for Cash Assistance, Food
Stamps, General Assistance. or Arizona Works with the
Department.

‘Arizona Works” means a pilot program in which a pri-
vate vendor will provide cash assistance, employment

b

and training services, and Cagh Assistance-related child

care for eligible pariicipants.
“Assistance Unit” means a group of people whose
needs. income, resources, and other circumstances are

[

considered as a whole for the purposes of determining :

gligibility and benefit amount.

&

‘Benefit Pavinent” means a mongtary amount which the
Department pavs to an assistance unit,

“Cash _Assistance” means the program administered by

[~

[

the Department which provides assistance to needy fam-

ilies with dependent children.

[3

‘Department” means the Arizona Department of Eco-
nomic Security. )

&

=

I~

sion of the lines, whorls, and ridges formed on a finger-

tip, which is used as a way of identifying individuats. .

“Food Stamps™ means the program administered by the
Department which provides nutritional assistance to per-
sons with financial need. _

9. “General Assistance” means the program administered
by the Department which provides cash assistance fo
persons with temporary disabilities. _

10, “Office of Special Investigations” means the Depart.
ment of Economic Security’s Office of Special Investi-
gations.

1

. “Recipient” means a person who js 2 member of an
assistance unit.

[

oo

—y
e

|N

digitally captures images and impressions.

13, “Vendor” means the private Non-government Company -

contracted to provide technical assistance and equip-
ment for the Arizona Fingerprint Imaging Project. - .

R6-16-102. Chapter Scope and Application

A. The sulcs in this Chapter apply to persons who are listed in -
R6-16-201(A) and live in the geographic area described in

R6-16-103.
B. The rules in this Chapter do not apply to individuals listed in

R6-16-201(B).
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‘Fingerprint Image” means a digitally' 'capture'd impres-

. “Scanning device” means a non-invasive instrument that
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R6-16-163. Geographic Scope

The Department shall apply the rules in this Chapter within all
counties in the state of Arizona.

R6-16-104. Cash Assistance Program

Fingerprint Imaging applies to those listed in R6-16-201(A)} who
apply for the Cash Assistance program_jn_gccordance with the
laws, rules, policies and practices prescribed and promuigated in
accordance with A.R.S. §§ 46-291 through 46-300.02,

R6-16-105. . Food Stamp Program

Fingerprint Imaging applies to those listed in R6-16-201(A) who
apply for the Food Stamp program in accordance with the laws,
rules, policies and practices prescribed and promulgated in accor-
dance with 7 U.8.C. §§ 2011-2029 as it applies to Arizona.

R6-16-106. Genieral Assistance Program

Fingerprint Imaging applies to those listed in R6-16-201(A) who
apply for the State General Assistance program in accordance with
the laws, fyles, policies'and practices prescribed and promulgated
in accordance with AR.S. §§ 46-231 through 46-238.

R6-16-107.- Arizona Works Program

Fingerprint Imaging applies to those listed in R6-16-201{A) who
apply for the Arizona: Works Program in accordance with the
laws, rules, policiés and practices prescribed and promulgated in

accordance with A.R.S. §§ 46-341 through 46-355 and 6 AA.C.

R6-16-108. Nondiscrimination . -

Arizona Fingerprint Imaging shall administer the project in accor-

dance with the nondiscrimination provisions of R6-1-501.

R6-16-109. Confidentiality -

A. Confidentiality of Fingerprint Image Data
1. The Department shall use the client’s finperprint image

only for the purpose of determining eligibility for the

programs listed in° R6-16-104, R6-16-105. R6-16-106
and R6-16-107, in order to prevent multiple enrollments
in assistarice programs.

2. The Department shall not release any infornmation
regarding_the client’s fingerprint image to any other
Agengcy, Department, or State. _

3. The Department shail maintain a separate database of
client fingerprint image information which shall be
located with the vendor and not be linked_or accessible
by any other automated system within the State.

Release of Fingerprint Image Data

1. The Department shall release the fingerprint imaging
information gnlv to the Department of Economic Secu-
rity’s Office of Special Investigations. -

2. The Office of Special Investigations shall access this
information via a computer workstation, facsimile refer-
1zl from the vendor central site, or the Department’s
designated project central site.

3. The Deparfment shall release confidential information
to other agencies in accordance with the existing rules in
the programs listed in R6-16-104, R6-16-105, R6-16-
166 and R6-16-107.

C.. Purging of Fingerpript Imaging Data
1. The vendor shall set a_counter to determine when a

*+ record reaches twelve months of inactivity and is eligi-
. bleforpurge. .
2. Onge therecords have been identified the vendor shall:
a.  Delete the records from the database:
b, %MMM@M
an . .

¢.  Provide the purge report the project’s central site.

=
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ARTICLE 2, FINGERPRINT IMAGING REQUIREMENTS

R6-16-201. Mandatory Participants

A. As a condition of eligibility for Cash Assistance, Food
Stamps. General Assistance, and Arizona Works, the follow-
ing individuals are required to provide fingerprint images:

All adult applicants: -

Adult recipients;

Eligible minor parents; and

Anv of the individuals listed above who are required to

be included in the assistance unit but are not included in

the program payment amount due to their failure to meet

other program reguirements.

B. Individuals not required to provide fingerprint images are:

Children under the age of 18 that are not parents; and

Adults who are not required to be included in the assis-

tance unit and who are not included in the program ben-

efit amount prant.

R6-16-202. Frequency of Imaging

Individuals who are required to provide fingerprint images must
do so:

B 2 [0

[

1. Atinitial application: and
2. Once in every 12-month period thereafter.

RG6-16-203, Failure to Comply with Fingerprint Imaging

A. When an individual fails or refuses to comply with the finger-
print imaging requirements, the Department shall deny or ter-
minate benefits to the agsistance unit,

B. Any compliance with the fingerprint imaging requirements
after an initial noncompliance shall be handled according the

rules set forth by the programs listed in R6-16-104, R6-16-
105, R6-16-106 and R6-16-107.

ARTICLE 3. FINGERPRINT IMAGING EXEMPTION

R6-16-301. Exemptions Due to Impairment or Illness
A. Exemptions from the fingerprint imaging requirements are
limited to individuals with physical impairments or illness.

B. Physical impairments or. illness include, but are not limited
1o i

1. Individuals who are missing both index fingers. Individ-
uals meeting this criterion are permanently exempt as

they are physically unable to_provide a fingerprint

image.

Individuals with a physical deformity to both index fin-

gers which prevents the index fingers from being placed

on a fingerprint image scanning device. These individu-

als will be considered to be permanently gxempt as they

are physically unable to provide a finserprint image,

3. Individuals wifh severe physical or mental illness that is
debilitating to the point where they will never be able to
place their index fingers on the scanning device.

o

C. Verification of impairment or illness will be determined by a
licensed physician recognized by the Arizona Revised Stat-
ues and licensed fo practice in_Arjzona, L:censcd physicians
are currently limited to;,
1. Medical Doctors:
2. Doctors of Osteopathy;
3. Doctors of Naturopathic Medicine:
4. Chiropractors;
5. Psvchiatrists;
6. Board Centified Psychologists: and
1. Physician’s Assistants.
R6-16-302. Temporary Exemptions

A. Temporary exemptions shall be granfed to: =~
1. Individuals who have an injury to both index fingers that
prevent a fingerprint image 1o be taken.
2. Individuals whose fingerprint images can not be used as
determined by the Department,
B. Individuals meeting the criteria in subsection (A) above are

considered to be temporarily exempt until their next certifica-
tion or review.

ARTICLE 4 APPFALS

R6—16-401, Anpeal Process

An applicant or recipient who wishes to appeal thc Departmcnt’
decision to deny, reduce, or terminate benefits for a reason directly
relating to the fingerprint imaging requirements may do so using

the procedures established by the programs listed in R6-16-104,
R6-16-105, R6-16-106 and R6-16-107,

NOTICE OF PROPOSED RULEMAKING

TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 4. BANKING DEPARTMENT

PREAMBLE

1. Sections Affected Rulemaking Action
R20-4-102- -+ Amend :
R20-4-90F Repeal -
R20-4-902 .- Repeal
R20-4-903 - Amend
R20-4-904 - - .. Repeal -
R20-4-905 - Repeal
R20-4-906 . - Amend
R20-4-908 - Repeal
R20-4-909 Repeal
R20-4-910 - - Repeal
R20-4-913 Repeal
R20-4-914 - Repeal
R20-4-917 Amend
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R20-4-918 Repeal
R20-4.921 Amend
R20-4-925 New Scction
Article 18 . New Section
R20-4-1801 New Section
R20-4-1802 - _ o New Section
R20-4-1803 T New Section
R20-4-1804 o New Section
R20-4-1805 S New Section
R20-4-1806. . oL New Section
R20-4-1807 S ; New Section
R20-4-1808 - . - _ New Section
R20-4-1809 . - _ . New Section
R20-4-1810 New Section
R20-4-1811 . New Section.
Article 19 : New Section”
R20-4-1901 . New Section -
R20-4-1902 ) New Section
R20-4-1903 - o New Section
R20-4-1904 . New Section
R20-4-1905 . . New Section
R20-4-1906 . ' New Section
R20-4-1907 : . New Section
R20-4-1908 . . . New Section
R20-4-1909 R : New Section
R20-4-1910 s oo New Section

The specific statuto #uthori for the rulemaking. including both the authdriiin s statite (general) and the statutes the rules
are implementing (specific);
Authorizing statute: AR.S. § 6-123

Implementmg statute: AR.S. §§ 6-126, 6-901, 6-902, 6-903, 6 906, 6-909 6—941 6 942, 6-943 6- 944 6-946, 6-947 6-971 6-
972, 6-973, 6-975, 6-976, 6-978, 6-979 and 6-983.

A list of all previous notices appearing in the Register addressing the p rgp' osed rule: S i
Notice of Docket Opening, 3 A.AR. 3424, December 5, 1997 L S

Notice of Docket Openmg, 4 A AR 1350, June 12, 1998

The name and addre§§ of agencx personnet with whom persons may communicate regardmg the rulemakmg _ '
Name: - - John P. Hudock, Esq.

Address: State Banking Department .
- 2910 N. 44th Street, Suite 310
_ Phoenix, Arizona 85018
Telephene: 602-255-4421 ext. 167
Fax: _ 602-381-1225

An explanation of the rule, including the agency's reasons for initiating the rufe: '
The proposed rules are a joint effort by the Banking Department and all 3 industry associations. The rules will clarify and add
further specificity to statutory provisions that have raised questions. This clarification will foster consistency of interpretation of
the statutes and make it easier for licensees to comply with the statutes’ requirements. In addition, the rules define words and
phrases previously undefined. Finally, minor typographical errors are also corrected.

A reference to any study that the agency proposes to rely on in its evaluation of or justification for the proposed rule and
where the public may obtain or review the study. all data underlying each study, any analysis_of the study and other
supporting material:

The department does not propose to rely on any study as an evaluator or justification for the proposed rule.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of
authority of a political subdivision of this state:
Not applicable.

The preliminary summary of the economic, small business. and consumer impact:

A. The Banking Department
Income and expenses to this Agency are negligible.
B. Other Public Agencies
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The State will incur normal publishing costs incident to rulemaking.
C. Private Persons and Businesses Directly Affected

Costs of services will not increase to any measurable degree.

D. Consumers

No measurable effect on consumers is expected.

E. Private and Public Employment
There is no measurable effect on private and public employment

F. State Revenues
This rulemaking will not change state revenues.

9. The pname and address of agency personnel with whom persens may communicate regarding the accuracy of the economic,
small business. and consamer impact statement:

Name: John P. Hudock, Esq.
Address: State Banking Department
2910 N, 44th Street, Suite 310
_ Phoenix, Arizona 85018
Telephone: 602-255-4421 ext. 167
Fax: : 602-381-1225

10. The time, place, and nature of the proceedings for the adoption. amendment, or repeal of the rale or. if no proceeding is
scheduled, where, when. and how persons may reguest an oral proceeding on the proposed rule: .

No oral proceedings are scheduled. The department will schedule an oral proceeding on the proposed rule if it receives a written

request for a proceeding within 30 days after the publication date of this notice, pursuant to the provisions of A.R.S. § 41-

1023(C). Send requests to the department personnel listed in questions 4 and 9 of this preamble. The department invites and will

accept written comments on the proposed rule or the preliminary economic, small business, and consumer impact statement.

Submit comments during regular business hours, at the address listed in question 9 of this preamble, until the close of the record

for this proposed rulemaking. The record will close on the 31%! day following publication of this notice, unless the department
schedules an oral proceeding.

11. Anv other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of ruleg:‘
Not applicable.

12. Incorporations bg' refere.né'e and their location in the rules:
Not applicable.

13. The full fext of the rules follows:

TITLE 20. COMMERCE, BANKING AND INSURANCE B

CHAPTER 4. BANKING DEPARTMENT

" ARTICLE 1. GENERAL R20-4-913.
Section _ - ments Repealed
R20-4-102. Definitions

N s R20-4-914.  Braneh-Offiees Repealed
ARTICLE 9. MORTGAGE BROKERS

R20-4-901.  Compensation Repealed ROOAO1S,  Gumeely - Aiscepid—-Aseosning— Peincipes
R20-4.902, Meﬁg&ge—Brekeéa_g_—Ae%M%iesRepealed ’ Repealed
R20-4-503. ﬁ;:lggtl; n:;;fg;::sofiiuig;e%:geznsﬁ%::cy of R20-4-921. Autporizations to Cqmplete Blank Spaces
R20-4-904. ; : : R20-4-925. Waiver of Examination and Course of Study
Lears Repealed ARTICLE 18. MORTGAGE BANKERS
R20-4-905. Registered-to-do-Business-in-this-State Repealed '
R20-4-906.  Equivalent and Related Experience R20-4-1801. Exemption for Entities Regulated by an Agency of
R20-4-908. ResidentofThis-State Repealed _ this State, other States, or by the United States
_ R20-4-1802. Equivalent and Related Experience
R20-4-909. Aetive Management Repealed . R20-4-1803. Restrictions on the Term of a Cash Alterpativeto a
: Surety Bond

R20-4-910. Employees Repealed - R20-4-1804. Requirements for a Person Intended to Oversee a

R Branch Office
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R20-4- 1805. Notification of Change of Address
R20-4-1806. Recordkeeping Reguirements
R20-4-1807. Providing Copies of Records
R20-4-1808. Authorizations to Complete Blank Spaces
R20-4-1809, Determining ¥.oan Amounts

R20-4-1810. Delay or Cause Delay

R20-4-1811. Impound Accounis

Arficle 19. Commercial Mortgage Bankers
R20-4-1901. Exemption for Institutional Investors

R20-4-1902. Exemption for Entities Regulated by an Agency of
this State, Other States

or by the Unjted States

R20-4-1903. Equivalent and Related Experjence
R20-4-1904. Restrictions on the Term of a Cash Alternativeto a

Surety Bond

R20-4-1905. Reguirements for a Person Intended to Oversee a

Branch Office

R20-4-1906. Notification of Change of Address
R20-4-1907. Recordkeeping Requiremenis
R20-4-1908. Impound Accounts :
R20-4-1909. Authorization to Complete Blank Spaces
R20-4-1910, Delay or Cause Delay

TITLE 26. COMMERCE, BANKING, AND INSURANCE

CHAPTER 4. BANKING DEPARTMENT - - ;

ARTICLE 1.GENERAL

R20-4-102. Definitions

Unless the context otherwise requires or unless a different defini-

tion appears in this Chapter Astiele:

1.  “Active Management” means the conduct of the man-
agement of the activities of a licensee by the Responsi-
ble Individual, as defined in this Section, who:

a  Shall be knowledgeable about the Arizona activi-
ties of the licensee. and

Shall supervise compliance with

i.  AR.S, Title 6. Chapter. 9 as it relates to the
licensee,

ii. and other applicable laws and regulations, and
¢,  Shall have sufficient authority to ensure such com-

pliance.

2. 1- “Affiliate” means any Person, other than a natural per-
son, that directly, or indirectly through 1 or more inter-
mediaries, controls or is controlied by, or is under
common control with, the Person specified.

3. 2- “Attorney General” means the Attorney General of the
State of Arizona or his duly appointed assistant.

4. “Branch Office” means any location within or outside
the State of Arizona, including a personal residence. but
not including the principal place of business in Arizona,
where a licensee holds out to the public that the licensee
is available to act as, or is acting as, a mortease broker,
mortgage banker, or commercial mortpage banker,

5.4: “Business of a savings and loan association or savings
bank” means receiving money on deposit subject to pay-
ment by check or any other form of order or request or
on presentation of 2 certificate of deposit or other evi-
dence of debt.

6. “Compensation” means, for purposes of applying the
definition_of that term in AR.S. §§ 6-901(2), 6-941(2)
and 6-971(6). anything received in advance, after repay-
ment. of at any time over the life of a loan. The follow-
ing fees or payments are not compensation for the direct
ot indirect making, arranging for, nepotiating, or offer-
ing to make. arrange for, or negotiate a mortgage bank-
ing loan, a mortgage loan, or a commercial morigage
loan:

a.  Charges or fees customarily received subsequent to

. the closing of the loan including, but not limited to,
prepayment_penaltics, termination fees. reinvest-
ment fees, late fees, default interest, transfer fees,
impound account interest and fees, extension fees,
and modification fees, except that extepsion fees
and_modification fees shall constitute compensa-

an
A

(=3

[

tion if additional funds are advanced or an increase

is made in credit limit on an open-end mortgage as

2 part of the extension or modification,
b. Out of pocket expepses paid to independent 3rd
parties including, but not limited to. appraisal fees,
credit report fees, legal fees, document preparation
fees, title insurance premiums, recording, filing,
and statutory fees, collection fees. servicing fees,
escrow fees, and trustee’s fees: -
Insurance conmimigsions; - : R
Contingent or additional interest, including interest
based on nét operating income; or
e. Eaquity participation. :
“Commercial finance transaction”, as that term is used
in R20-4-102(13), means_a lending transaction under-
taken primarily for other than personal. family, or
household purposes. o )
“Control of 2 Licenses” as used in A.R.S. §§ 6-903{0),
6-944(A). or 6-978 does not include the acquisition of
additiona] fractional equity interests in a licensee by any
Person who already has the power to vote 51% or more:
of the outstanding voting equity interests of a licensee.
However, the acquiring Person shall deliver written
notice of any such acquisition of equity interests to fhe
Superintendent prior to _consummation of the acquisi-
tion. The acquiring Person shall deliver documentation
evidencing the acquisition to the Superintendent within
10 days of consummation of the acquisition.

“Correspondent contract”. as that term is used in AR.S.

§§ 6-941(6)(b), 6-943(R),

6-971(113(b), or 6-973(E), means z contractual arrange-
ment between a lender and a funding source under
which loans originated by the lender may or must be
funded by the funding source.

e o

10. “Cushion”, as that term is used in R20-4-1811 or R20-4-
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1908, means funds that a servicer or lender may require
a borrower to pay into an escrow or impound account
before the borrower’s periodic payments are available in
the account to cover unanticipated disbursements.

11, “Directly or indirectly makine, negotiating, or offering

tomake or negotiate”, as that phrase isused in A.R.S. §§

6-901(6), 6-941(5). or 6-971(2)c) means: ]

a  Providing consulting or advisory services in con-
pection with a mortgage loan transaction, a moit-
gage banking loan transaction, or a commercial
mortgage loan transaction;

i.  To_an investor, concerning the location or
identity of potential borrowers, rggardless of
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whether the licensee directly contacts any
potential borrowers; or

ii. To a borrower, conceming the location or
identity of potential investors er lenders, or
providing assistance in preparing an applica-
tion for a mortgage loan_transaction, a mort-
gapge banking loan fransaction, or a
commercial mortgage banking loan transac~
tion, regardless of whether the licensee
directly contacts any_potential_investor or
lender. ;

Loan Processing as defined in this Section.

“Directly or indirectly making, ncgotiating, or

offering to make or negotiate” does not include:

i. Providing clerical. mechanical, or word pro-
cessing services for preparation of papers or
documents associated with a mortgage loan
transaction, a mortgage banking loan transac-
tion. or a commercial mortgage banking loan
fransaction, or

ii. Purchasing selling, negotiating to purchase or
sell, or offering to purchase or sell a mortgage
loan, a mortgage banking loan, or a commer-
cial mortgage banking loan that has alread
been funded, or

ili. Making nepotiating. or offering to make addi-
tional advances on_an existing open-ended
mortgage loan, morigage banking loan, or
commercial mortgage loan including, but not
limited to, revolving credit lines; or

iv. Modifying, renewing, or replacing a mortgage
loan, a mortgage banking loan, or a commer-

. c¢ial mortgage loan_that has already been
funded, if the parties to the modified, renewed

2o

-t
et

or replacement loan and the security therefor

are the same as the original loan immediately
prior to the modification, renewal, or replace-
ment. and if no additional funds are advanced
nor is any increase made in the credit Himit on
an open-ended loan.

d. For purposes of R20-4-102 (11)(c)(iv), replacing a
loan is the making of a loan_sirmultaneousty with
the termination of the loan it replaces.

“Employee” means a natural person who has an employ-

ment relationship acknowledged by both that person and

the licensee, and:

a.  The person is entitled to be paid, or is paid, by the
licenseg: and _

b. The licensee withholds payroll deductions for Fed-

eral Unemplovment Tax, Federal Insurance Contri-

butions Act and other such routine federal and

state payroll taxes; and

The _licensee has the right to hire and fire the

employee and to hire and fire the emplovee’s assis-

tants: and

d. The Ycensee directs the methods and procedures
for performing the employee’s job; and

¢. The licensee supervises the employee in the con-
duct of business and supervises the employee’s
compliance with applicable law and rules.

[

13. “Engaged in the Business of Making Mortgage Loans or

January 29, 1999 o

Mortgage Banking ¥ oans™ means, as that phrase is used
in ARS. §8 6-902(A)2){d) or in 6-942(AY2){d), the
direct or indirect making, in the aggregate, of more than
5 mortgage banking loans or mortgage loans, or any

A
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combination thereof, in a calendar year. Each loan shall
be counted only once as of its closing date. A Person
shall not be “engaged in the business of making mort~
gage loans or mortpage banking loans” if the Person
makes those loans solely in Commercial Finance Trans-
actions_wherein no more than 35% of the agpregate
value of all security taken by the investor on the closing
date is in the form of a lien. or liens, on real estate,

14, “Generally Accepted Accounting Principles” means

generally accepted accounting principles as that term is
used by the Financial Accounting Standards Board or
the American Institute of Certified Public Accountants.

15. “Hold out to the Public” means advertising or otherwise

19, “Propne

informing the public that mortgage banking loans, com-
mercial mortgage loans. or mortgage loans are made or
negotiated at a location. “Hold out to the Public” also
includes listing a location on business cards, stationery,
brochures, rate lists, ot other promotional items. How-
ever, a clearly identified _home or tobile telephone
number included on business cards or stationery is per-
mitted in addition to_the telephone number of the
licensed place of business.

“Loan” that term is used in AR.S, -12 )

and 6-126(CY(7), means a!l loans negotiated or closed.
regardiess of the location of the real estate collateral or
type of loan,

&

17. “Loan Processing” means the completion of a loan

application and supporting documents for use in under-
writing,

18. 5-“Person” means a natural person an-individual, corpo-

ration, business trust, estate, trust, parinership, limited
partnership, joint venture, association, limited liability
company, limited liability partnership, limited liability
limited partnership, or any other legal or commercial
entity. ’

insurance”, as used in A RS, 6-909(P) or
6-947(0), does not include flood insurance as that term
is used in the Flood Disaster Protection Act of 1973, as
modified by the National Floed Insurance Reform Act
of 1994, Boih of these federal statutes are found at 42
U.8.C. §4001, et seg.

20. “Reasonable Background Investigation”, as that term is

used in ARS, 6-903 1), 6-943(0)1
976(C)(1), means the licensee has, at a minimum:
a.  Collected and reviewed all the documents authe-
rized by the Immigration Reform and Control Act
of 1986, 8 11.8.C. § 13244; and

Obtained a completed Employment Etigibility Ver-
ification (Form [-9); and

Obtained 2 completed_and signed employment
application; and -

Obtained a signed statement atfesting to any felony
convictions of the applicant. including detailed
information regarding the same: and

Made inquirv_with the_applicant’s most recent or
next most recent emplover, if any; and

Made inquiry regarding the applicant’s qualifica-
tions and competence for the position; and

If for a loan officer, loan criginator, loan processor,
branch manager, supervisor or similar capagity, the
licenseg has obtained a current credit report from a
credit reporting agency; and

If any information received in the above inquiries
raises guestions as to the honesty, truthfulness,
integrity or competence of the applicant, the lic-

or_6-

e =

[
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R20-4-901.
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~h, Ifajoint venture, association, or any other legal or

23. “Responsible Individual” means a Resident of this State,
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ensee has undertaken a further investipafion. An
inquiry shall be deemed sufficient if at least 2 reg-~
sonable aftempis to contact a Person are made,
including at least 1 written inguiry.

[

21. “Registered to do husingss in this state” means:

a. Ifan Arizona corporation, it has incorporated under
AR.S. Title 10, Chapter 2, Arficle 1;

b. I aforeign corporation, it has efther transferred jts
domicite under AR.S. Title 10, Chapter 2. Article
2, or obtained authority to fransact business in Ari-
zona under A.R.S. Title 10, Chapter 15, Article 1;
If a business trust, it has obtained authority to
transact business in Arizona under A.R.S. Title 10,
Chapter 18, Article 4;

If an estate, it acts through a Personal representa-
tive duly appointe the Superior Court of this
state, under the provisions of AR.S. Title 14,
Chapter 3 or 4;

e. Ifatrust it has delivered to the Superintendent an
executed copy of the trust instrument creating the
trust together with all the current amendments, or a
true copy of the trust instrument certified by a
trustee of the trust, before 2 notary public, to be a
frug, _accurate, and complete copy of the trust
instrument:

If 2 peneral partnership, limited partnership, lim-
ited Hability company, limited fiahility partnership,
or limited Hability limited partnership, it has orga-
nized under the provisions of A.R.S. Title 29;

g. If a foreign peneral partnership, limited partner-
ship, limited liability company, limited ligbility
parinership, or limited liability limited partnership,
it has registered with the Off ice of the Arizona
Secretary_of State under the provisions of AR.S.
Title 29;

I

=

]

commercial entity. it has organized and conducts
its business in compliance with Arizona law; or
i. Itisqualified for an exemption from registration.

ciled in Arizona.

as that term is defined in R20-4-102 (22), who:

a.  Lives in Arizona during the entire period of desig-
nation as the Responsible Individual on 2 license,

and :

Is in Active Management of the licensee’s affairs,

as that term is defined in this Section, and

Meets the qualifications set out in AR.S. §§ 6-

903 or 6-943 or 6-973(C) and and

d. Is an officer, director, member, partner, Employee
as that term is defined in R20-4-102 (12). or trustee
of the licensed entity.

ARTICLE 9. MORTGAGE BROKERS

R20-4-902. .

R20-4-903.

fees—default—interest—iransfer—fees;impound—acoount

£l ? &l

4

5. Eeu

Exemption for Entities Regulated by an Agency

of tkis State, other States, or by the United States

_ _ ..-.' ’ - s,

A. A Person is exempt under pursuantie AR.S. § 6-902 (A)(1)

only if all offers to make or negotiate 2 “Mortgage Loan”, as
that term is defined in AR.S. § 6-901(7) mertzazeloan; and
all Mortgage Loans made or negotiated; by a sueh Person
persen claiming exemption, are subject to regulation directly
by an agency of this state, any other state, or the United
States,

The required swebk regulation of all those transactions
included in Subsection (A), above, shall smust include, at a

minimum:
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%+ ;Regulations repulatiens governing the accounting and
record-keeping practices of the claimant sueh-pessen; ©
and

2. Authority sntherity to examine the books and records of
the claimant such-persen relating to its mortgage lending
activities;; and

3. Ability theability to place the claimant suehperserina

recewcrshlp or ¢conservatorship with regard to the claim-
ant’s mortgage lending sueh activities.

R20-4-904. Engeged—in-the-Business-of-Making-Morigage

of possible alternative experience for which partlal credit is
available are:

1. Attomey without state bar centified rcal estate specialty
speeially 32
2. Paralegal  with demonstrated expenence in real estate

matters 3.2
3. Loan underwriter 32
4. Mortgage broker or mortgage banker from another state
without license - 32
5. Real estatc broker with an Arizona license or license
from a state with substantially  equivalent - licensing
requirements 32
6. Escrow officer . 32
7. Trust officer with a title company 3:2
8. Exccutive, supervisor, or policy maker involved in the
administration or operation ofa _mortgage related
business 315
9. Title officer with a title company 3115
10. Realestatebroker,notwithinSubsection(5)ofthislist,above.

3:1.5
11. Loan processor with responsibility primarily for loans
secured by lien interests on real estate 315
12. PBranch manager of lender with responsibility primarily
- for loans not secured by lien interests on real estate 3:1.5
13. Real estate salesperson, with an Arizona license or a
license from a state with substantlally equivalent licens-

ing requirements 31
14. Loan officer, with responsibility primarily for loans not
secured by lien interests on real estate 31

€ Registered—with-theSeeretary—of-Statepursuant-to ARS:  R20-4-908.  Resident of thisState

R20-4-906, Equivalent and Related Experience

A. An applicant who has experience in the following categories
shall be given full credit for such experience toward gualify-
ing either for a mortgage broker license or to be Responsible
Individual, as defined in R20-4-102 (23):

1. Mortgage broker with an Arizona license, or Responsi-
ble Individual respensible-individual or branch manager
for a licensee; -

2. Mortgage banker with an Arizona license, or Responsi-
ble Individual respensible-individuat or branch manager
for a licensee; - .-

3. Loan officer; with: rcsp0n51b1hty primarily for loans
secured by lien interests on real estate;

4, Branch manager of lender, with responsibility primarily

... for loans secured by lien interests interest on real estate;

5. Mortgage broker: with. license from another state, or
Responsible Individual respensible-individuat for such
mortgage broker; . -

6. Morigage banker: with lmense from another state, or
responsible individual for such mortgage banker breker;

7. Atforney certified by any state as 3 with-state-bar real

: estate specialist speeially. .

B. An applicant who has experience in the following categories
may receive partial credit for such experience toward qualify-
ing for a mortgage broker’s license or to be Responsible Indi-
vidual. Credit may be given in only 1 ene category listed and
for not more than 3 three years actual experience. Credit
given shatl be in the ratios of actual years of experience to
equivalent years credited toward qualification for a license,
as set forth below.. The remaining years of experience
required to qualify for a license shall be obtained from expe-
rience in categories listed in Subsection (A). The categories
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R20-4-917. Recordkeeping Requirements
A. With the approval of the Superintendent, a hccgce may uge z

'?

Volume 3, Issue #5 ’ -

computer or mechanical record keeping svstem. A licensee
using such an approved system is not required to keep a writ-

ten copy of the records if the lcensee is able {o_generate all.
information required by this Section in a timely manner for

examination or for other purposes. A licensee may later add

delete, modify, or customize any hardware or software com-

ponent of an approved computer or mechanical record keep-

ing systern. When requested, a licensee shall report to the

Superintendent any later material alteration of the fundamen-

tal character, medium, or function of its approved system if

the alteration changes:

1. Any approved computer or mechanical svstem backtoa
paper-based svstem; or

2. An approved mechanica] system to a computer system;
or

3. Anapproved cgmguter system to a tpechanical system.

. In addition to any statutory requirements regarding records,

the records maintained by a mortgage broker shall include, at

a minimum, the following,

1. A list of all executed loan applications or executed fee
agreements containing at least the following informa-

tion:

a. Name of applicant;

b. Date of application;

¢ Amount of initial loan request;

d. Date of final disposition;

e. Disposition (funded, denied, etc.); and

£ Compensation-received;and-g- Name of loan Lean

officer,

2. A record, such as a cash receipts journal, of all money
received in connection with mortgage loans showmg at
least:

a. Name of payor;
b. Date received;
¢. Amount; and

Page 286

g

d. Purpose of receipt, including identification of the
loans to which it relates, if any.

A sequential listing of checks written for each bank

account relating to the mortgage broker business, such

as cash disbursements journal, showing at least;

a. Payee;
b. Amount;
c. Date;and -

d. Purpose of paymcnt including identification of the
. loan to which it relates, if any.

Bank account activity source documents for the mort-
gage broker business such as receipted deposit tickets,
numbered receipts for cash, bank account statements,
paid checks, and bank advices.

" A trust subsidiary ledger for each borrower from whom

trust funds are accepted showing af least:
Botrower's name or names;

Loan number, if any;
Amount received;

Purpose for the amount received:

Date received;

Date deposited to trust account;

Amount disbursed;

Date disbursed: :

Payee and purpose of the disbursement; and

Balance,
file for each application for a mortgage loan contain-
ing:

e e e f g B0 e 0 o R

oo

The agreement Agreemernit with the customer con-
cerning the broker’s services, whether in the form
of the loan application, fee agreement, or both;

b.  The documents Peeuments showing the final dis-
position of the application, such as settlement state-
ments, letter of denial or withdrawal letter;

c. Coarrespondence sent or received by the licensee
breker; .

d. Al confracts, agreements and escrow instructions
1o or with any depository;

e. Documents showing compliance with the disclo-
sure requirements of the Consumer Credit Protec-
tion Act and the Reat Estate Settlement Procedures
Act, to the extent applicable; and

f. If the loan is funded by an investor that is not a
financial institution, an enterprise, a licensed real
estate broker or salesman, a profit sharing or pen-
sion trust or an insurance company, the documents
required to be provided to the investor pursuant to
AR.S. § 6-507, and a copy of the note and deed of
trust or mortgage, and any assignments by the bro-
ker to the investor, and -

g. Ifthe loan is closed in the mortgage broker’s name,

a copy of all closing documents including: closing

instructions, any _applicable rescission notice,

HUD-1 setifement statement, final truth in lending

disclosure, executed note, executed deed of trust or

mortgage, and each assignment of beneficial inter-
est by the licensee,

h. [liemized list of all fees taken in advancc including,
but not limited to. appraisal fees, credit report fees,
and application fees;

Samples of every eaeh piece of advertising relating to

the mortgage broker business in Arizona.

Copies of governmental or regulatory compliance

reviews,
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98. If the licensee is not a_natural person, a—eerperatien;
partnership;-er-jeint-venture, a file containing:

a. Organizational documents for the entity, keineor-
poration-or partpership-documents;

Minutes Corporate-or-parinership-minutes;

A record. such as a stock or ownership transfer led-

ger. of the ownership of all proportional equity

interests in the_licensee, ascertainable as of any

_ given record date. and _
de. Amnnual reports, if required by law.

109 If the licensee or anyone directly or indirectly owning
more than 20% of the licensee has been convicted of a
felony, a copy of the judgment or other record of con-
viction.

1119.0f the licensee or anyone directly or indirectly owning
more than 20% of the licensee has, in the previous 7
vears, been named as a defendant in any civil suit, a
copy of the complaint, any answer filed by the licensee,
and any judgment, dismissal or other final order dispos-
ing of the action.

1243 If the Superintendent has kel granted approval to main-
tain records outside of the state, the specific address of
the place thé records are mainfained off-site, and the
name of the Person to contact for them.

All records specified in R20-4-917 Reeords shall be rec-

onciled and updated at least once each calendar quarter gusr-

terly if 10 tes or fewer transactions have occurred during the
prior calendar quarter and shall be reconciled and updated
monthly if more than 10 $es fransactions occurred during the
prior calendar quarter. In addition to the reconciliation of
trust bank accounts, the balance shall be verified to the trust
subsidiary ledger at the time of each reconciliation.

Documents described in Subsections {B)(1) and (6) subsee-

above, are mortgage loan transaction

records and shall be retained as provided in ARS. § 6-

906(A). For the purposes of AR.8. § 6-906(A), the date of

the mortgage loan closing on a loan application that which

did not result in the making of a loan is either:

1. The the date the licensee receives written notice of can-

cellation from &pphe&ém&w&s—eaﬂee}eé—by—the appli-
cant; borroweror -

2. The the date the licensee mails wrﬂ'ten notice to the
applicant that the application has_been_denied, as

required by federal law.
All other records described in this Section #ule shall be main-
tained for not leSS"_chan 2 e years.

e o

R20-4.918. Generally-Accoptod-Accounting Brineiples

R29-4-921. Authorlzatlons to Complete Biank Spaces

An authorization, under AR.S. § 6-009(A) bya-party allowmg
the licensee or escrow agent to complete certain blank spaces ina
document afier it is signed by thet a party to the transaction shall:

1. specifically identify the docnment and the blank spaces
authorized to be completed, and
2. shall be in writing, dated and signed by thet-party; the

authorizing parties, and
3. Such-written—authorization-shall contain the following

notice lenguege, conspicuously printed on i#ts face
foced h horization:

YOUR SIGNATURE BELOW AUTHORIZES YQUR
MORTGAGE BROKER OR ESCROW AGENT TO

FILL IN SPACES YOU LEFT BLANK IN SPECIFIED
LOAN DOCUMENTS YOU ARE ABOUT TO SIGN
OR_MAY HAVE ATREADY SIGNED. UNDER
STATE LAW YOU CAN GIVE THIS AUTHORITY,
BUT YOU CANNOT BE REQUIRED TO DO SO.
YCU CAN REFUSE TO SIGN ANY DO NTS
UNTIL ALL BLANKS ARE COMPLETELY FILLED

R CEPT—FOR—EMPLOYMENT VERIFICA-

R20-4-925. Waiver of Examination and Course of Study
The Superintendent’s waiver of the examination and course of
study as required in A.R.S. § 6-903(R) shall extend to any Person
designated to be the Responsible Individual by an applicant or lic-
ensee pursyant to A.R.S. § 6903(E). .- '

ARTICLE 18. MORTGAGE BANKER§

R20-4-1801. Exemption for Entities Regulated by an Agency

of this State. other States, or by the United States

A. A Person is exempt under AR.S. § 6-942(A)(1) only if all
offers to make or nepotiate a “Morteage Banking Loan” ora
“Mortgage Loan™, as those terms are defined in AR.S. § 6-
941, and all Mortgage Banking Loans and Mortgage Loans
made or nepotiated by a Person ¢laiming exemption, are sub-
ject to regulation directly by an agency of this state, any other
state, or the United States,

B. The required regulation of all those transactions included in
Subsection {A), above, shall include, at a minjmum:

Regulations goveming the accounting and record-keep-

ing practices of the claimant: and

2. Authority to examine the books and records of the

claimant relating to its miortgage banking activities or

mortgage lending activities, or both: and

Ability to place the claimant in a receivership or conser-

vatorship with regard to the claimant’s mortgage bank-

ing activities, or mortpage lending activities, or both.

-

ju

R20-4-1802. Eqguivalent and Related Experience
A. An applicant who has experience in any of the following cat-
- egories shall be given full credit for such experience toward
qualifying for a mortgage banker license or to be Responmbl
Individual, as defined in R20-4-102 (23): -
1. Mortpage banker with Arizona license. or Resgonsﬂal
Individual or branch manager for a licensee;
Mortgape broker with: Arizona license, or Responsibie
Individual or branch manager for a licensee;
Loan officer, with responsibility primarily. for loans
secured by lien interests on real estate:.
4. Branch manager of lender. with responsibility primarily
for loans secured by lien interests on real estate.

v

e

3. Mortgage banker with license from another state or
Responsible Individual for such mortgape banker:
6. Mortgage broker with license from another state, or

Responsible Individual for such mortgape broker:
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7. Aftorney certified by any state as a rea! estate specialist.
B. An applicant who has experience in any of the following cat-
egories may receive partial eredit {or such experience foward
ualifving for a Mortgage Banker {icense or as a Responsible
Individual, Credit may be given in only 1 category listed, and
for not more than 3 vears actual exgenence Credit gwe
shall be in the ratios of actiial years of experience to equiva-
lent vears credited toward qualification for a license, as set
forth below. The remaining yvears of experience required to
qualify for a license shal] be obfained from experignce in cat-
egories listed in_Subsection (A}, The categories of possible

alternative experience for which partial credit is available
are:
L

Attorney without state bar certified real estate
specialty 3:2

Paralegal with demonstrated expenence inreal estate

matfers - ‘ 32

Loan underwriter 32

Mortgage banker or morteage broker from

another state without license

Real estate broker with an Arizona license or license

from a state with substantially equivalent licensing

requirements

Escrow officer :

Trust officer with a title company

Executive, supervigor, or policy maker involved in h
administration or operation of 3 mortsage

related business
_Title officer with a title company :1.5

Real estate broker, not within Subsection (5) of this

list. above 3:1.5

.1!\’
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Hen interests on real estate 315

Branch manager of lender with responsibility primarily

for loans not secured by lien interests on

" real estate 315

13. Real estate salesperson, with an Arizona license or a
license from a state with substantially equivalent licens-
ing requirements 31

14. Loan officer, with responsibility for loans not secured

by lien interests op real estate 31

R20-4-1803. Restrictions on the Term of a Cash Alternative
to a Surety Bond
A certificate of deposit or investment certificate that any licensee
or_applicant places with the Superintendent shall not be renew-
able. nor expire, earlier than 12 montbs from the date of issuance.

R20-4-1804. Requirements for 2 Person Intended to Oversee
a Branch Office _ _

A Person designated to oversee the operations of a branch office
shall be knowledpeable about the branch activities of the licensee,
shall supervise compliance by flie branch with applicable law and
rules. and shall have sufficient authority to ensure such compli-
ance. One Person may overges more than 1 branch.

R20-4-1805. " Notification of Change of Address

If the address of the principal place of business or of any branch
office is changed the licengee shall notify the Superintendent of
the_change within 5 business days after the occurrence of the
change of location. Together with such nofice, the licensee shall
provide to the department the license for the office changing its
address topether with the fee required by ARS. § 6-126 for
changing the address of an_office. A copy of such license shall

continue to be displayed at the place of buginess unti] a new
license is issued.

-
3

-
s

Volume 5, Issue #5

11. Loan processor, with responsibility for loans secured by

R20-4-1806.
A

I
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Recordkeeping Requirements

With the approval of the Superintende licensee may use a

computer or mechanical record keeping system. A licensee

using such an approved system is not required to keep a writ-

ten copy of the records if the licensee is able to generate all

information required by this Section in a timely manner for

examination or for other purposes. A licensee may later add,

delete. modify. or customize any hardware or software com-

ponent of an approved computer or mechanical record keep-

ing system. When requested, a licensee shall report to the

Superintendent any later material alteration of the fundamen-

tal character, medium, or function of its approved system if

the alteration changes: -

1. Any spproved computer or mechanical system backto a
paper-based system; or

2. An approved mechanical system to a computer system;
or .

3. An apgroved computer sy§fer to a mechanical system.

In addition to any statutory requirements regarding records,

the records maintained by a mortgage banker shall include, at

a minirum, the following: _

1. A list of all executed loan applications or eéxecuted fee

i greements containing the following information:

Name of applicant;

Date of application: .

- Amount of initial loan request;

Date of final disposition: -

Disposition {funded. denied. etc.); -

... Name of loan officer.

A record. such as a cash receipts journal, of all money

received in connection with mortgage hanking loans or

mortgage loans showing:

Name of payor;

Date received; -

Amount; and : : S

Purpose of receipt including identification of the

loan to which it relates, if anv.

3. A sequential listing of checks written for each bank
account telating to the mortpage banker business, such

as a cash disbursements journal, showing

£

e je o o P

>

2
b.
&
4

a. Pavee;

b. Amount; -

¢. Date;and: o .

d.  Purpose of payment including idemtification of the

loan to which it relates, if any.
Bank account activity source documents for the mort-
gage banker business such as receipted deposit tickets,
numbered receipts for cagh, bank account statements,
paid checks. and bank advices.
A trust subsidiary ledger for each borrower from whom
trust finds are accepted showing at least:
Borrower’s name ot names:
Loan number, if any; '
Amount received; .
Purpose for the amount received:
Date received: o
Date deposited to trust account;
Amount dishursed;
Date disbursed; ‘. Lo
Pavee and purposg of. thc dxsbursement; and
Balance.
6. A file for each application for a mortgage banking loan
or mortgape loan containing:

=
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The apreement with the customer concerning the
mortgage banker’s sgrvices, whether in the form of
the loap application, fee agreement, or both:
The documents showing the final disposition of the
application, such as settlement statements, letters
of denial, or withdrawal letters:
Correspondence ent or received by the licensee:
All contracts, agreements and_escrow instructions
to or with any depository:
Documents showing compliance with the disclo:
sure_requirements of the Consumer Credit Protec-
tion Act and the Real Estate Settiement Procedures
A, to the extent applicable; and
If the loan is closed in the licensee’s name, and
funded by a lender that is not an Institutional Inves-
tor as defined at AR.S. § 6-943(I)(1). a photocopy
of the executed note. executed deed of frust or
mortgage, and each assignment of beneficial inter-
est by the licengee, if any. If any of the forggoing
documents have been recorded, the file shall also
contain legible copies of the recorded documents.
Ttemized list of all fees taken in advance including,
but not_limited to, appraisal fees, credit report fees,
and application fees:
7. Samples of every picce of advertising relating to the
meortgage banker business in Arizona.
8. Copies of governmental or regulatory compliance
Teviews.
9. Ifthe licensec isnota natyral person, a file containing:
Organizatiopal documents for the entity:
Minutes; and
A record, such as a stock or ownership transfer led-
ger, of the owngrship of all proportional eguity
interests in the licensee, ascertainable as of any
given record date: and
d. - Annyal reports. if required by law.
10. If the licensee or anvone directly or indirectly owning
more than 20%. of the licensee has beep convicted of 3

HOTG Hldll A4 D, o A e e N ===
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felony, a copy of the judgment or other record of con-

11. If the licensee or anyone directly or indirectly owning
more than 20% of the lficensee has, in the_previous 7
yearg, been named as a defendant in any civil suif, a
copy of the complaint, any answer filed by the licensee,
and any judgment, dismissal or other fingl order dispos-
ing of the action, -

12, If the Superintendent has granted approval to maintain
records outside of the state. the specific address of the
place the records are maintained. and the name of the
Person to contact for them.

13. I the licensee does business in other states, it must be
able to separate Arizona logn information from informa-
tion relating to other states to enable the Superintendent
to conduct an gxamination,

14. A monthly balance of the general ledger to cv1dence the

_ mortgage banker’s net worth.

C. Al records specified in R20-4-1802 (B) shall be reconc:led
and updated at least once each calendar quarter if 10 or fewer
transactions have occurred during the prior calendar quarter
and shall be reconciled and updated monthly if more than 10
transactions occurred_during the prior calendar quarter. In
addition to the reconciliation of trust bank accounts, the bal-
ance shall be verified to_the trust subsidiary ledger at the time
of each recgnciliation,

e
-
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D. Documepts described in Subsections (B)(1} and {6). above.
arc_mortgage banking loan or mortgage Joan transaction
records and shall be retained as provided in AR.S. § 6-
946(A). For the purposes of AR S. § 6-946(A), the date of
the mortgage banking loan closing on a loan application that
did not result in the making of a loan is either;.

1. The date the licensee receives written notlce of gancella—
tion from the applicant; or
2. The date the licensee mails written notice to the appli-
cant that the application hes been denied, as required by
federal law.

E. Al other yecords described in this Section shall be main-

tained for not less than 2 years.

R20-4-1807. Providing Copies of Records

For each loan closed in an Arizona Mortgage Broker’s name with
a_concurrent assignment of beneficial interest to the Morigage

Banker, the Mortgage Banker licensee shall provide to the Mort-

gage Broker in whose name the loan closed a copy of;

The cloging instructions; and

Any applicable rescission notice: and

The HUD-1 settlement statement; and

The finat truth in lending disclosure: and

The note; and

The executed deed of frust or mortgage: and

Each assignment of beneficial interest by the Mortgage
Banker licensee.

R20-4-1808. Autherizations to Complete Blank Spaces
An authorization, under AR.S. § 6-947(A). allowing the ligensee
or escrow agent fo complete cerfain blank spaces in a document
after it is signed by a party to the transaction shall:

L. Specifically identify the document and the blank spaces

to be gompleted, and

2. Be in writing, dated and signed by the authorizing par-
ties, and
Contain the following notice. conspicuously printed on
its face:
YOUR SIGNATURE BELOW AUTHORIZES YOUR
MORTGAGE BANKER OR_ESCROW_ AGENT TO
FILL IN SPACES YOU LEFT BLANK IN SPECIFIED
LOAN DOCUMENTS YOU ARE ABOUT TO SIGN
OR MAY HAVE ALREADY SIGNED. UNDER
STATE LAW YOU CAN GIVE THIS AUTHORITY,
BUT YOU CANNOT BE REQUIRED TO DO SO.
YOU CAN REFUSE TO SIGN ANY DOCUMENTS
UNTIL ALL BLANKS ARE COMPLETELY FILLED

AN A A, D ) e e e e e Sl

IN.

R20-4-1809. Determining Loan Amounts

In_determining the amount of a mortgage banking loan or a mort-
gave loan pursuant to ARS. § 6:947(E) or 6-947(K), only the
principal amount of the loan shall be considered and not any
points, interest, finance charges, insuraneg premiums of any kind,
compensation paid to 3rd parties or compensation retained by the
moripage banker or its agents.

[l ol

[

R20-4-1810. Delay or Cause Delay

A mortgage bapker shail not be deemed to have delaved or caused
delay if such delav occurred due to events outside the control of
the mortgage banker.

R20-4-1811. Impound Accounts

The sum total of all funds retained by the mortgage banker from
all periodic payments made by the borrower to maintain the Cush-
jon, as that term is defined in R20-4-102 (10}, shall be no greater

Volume 3, Issue #5




Arizona Administrative Register

Notices of Proposed Rulemaking

than 1/61 of the estimated tota! annual payments from the escrow
or impound account.

ARTICLE 19. COMMERCIAL MORTGAGE BANKER

R20-4-1901. Exemption for Institufional Investors

A. The exemption from the licensure requirement for an Instity-
tional Investor. solely as that term is used in ARS. §§ 6
971{7, and in 6.972(1), and in this Article, appligs only ifa

Person claiming the exemption meets all of the following cri-
teria:

1. The claimant originates or directly or mdlrectlg makes,
negotiates, or offers to make, or {o negotiate commercial
mortpage loans that are all solely and exclusively
funded by the claimant’s own resources, as defined in

ARS §6-971(1]1): and

2. The claimant does so in the regular course of busmess,
and
3. The claimant makes onlv commercial mortgage loans,

as that term is defined in AR S. § 6-971(3); and
4.  The claimant makes each and every loan on the security
of commercial property, as that term is defined in
AR.8.§6-971(5); and
5. The claimant makes only loans of more than $250.000.
If a claimant makes even 1 commercial mortpage loan that
does not satisfy all the above criteria, any claim of exemption
shall be invalid, and that Person shall not gngage in any lend-
ing activity before obtaining a license,

R20-4-1902. Exemptions for Fntities Regulated by an

Agency of this State. other States. or by the United States

A. A Person is exempt under AR.S. § 6-972(9) only if all offers
to make ot negotiate a “Commercial Mortgage Loan”, as that
term is defined in AR.S. § 6-971. and all Commercial Mort-
gage Loans made or negotiated by a Person claiming exemp-
tion, are subject to regulation directly by an agency of this
state, any other state, or the United States.

B. The required regulation of all those transactions irictuded in

Subsection {A), above, shall include, at a minimum:

1. Regulations poverning the accounting and record-keep-
ing practices of the claimant: and_

2. Authority to examine the books and records of the
claimant relating to its commercial mortgage lending
activities; and

3. . Ability to pldce the claimant in a receivership or conser-
vatorship with regard to its commercial mortgage lend-
ing activities,

R20-4-1903. Eguivalent and Related Experience

A.  An applicant who has experience in the foliowing categories
shall be given fuli credit for such experience toward qualify-
ing for a commercial_mortgage banker license or to be

Responsible Individual. as defined in R20-4-102 (23):

1. Commercial mortgage banker with an Arizona license,

. or Responsible Individual or branch manager for a lic.
ensee;

4

6. Commercial morigage banker with license from another

state, or Responsible Individual for such commercial

mortgape banker;

Mortgage broker with license from apother state or

Responsible Individual for such mortgage broker;

8. Morigage banker with license from angther state, or

responsible individual for such mortgage banker,

Altomney cerijfied by any state as a real estate specialist.

B. For the applicant whose experience is not from 1 of the cate-
gories_in_Subsection (A). above, the determination of the
experience will be reviewed on a case by case basis.

R20-4-1904. Restrictions on the Term of a Cash Alternafive
to a Surety Bond

If an applicant or a licensee elects to place with the Superintendent
a deposit in the form of a certificate of deposit or investment cer-
tificate, in addition to the requirements of A R.S. § 6-975 the
certificate of deposit or investment certificate shall not be renew-
able, nor expire earlier than 12 months from the date of issuance.

R20-4-1905. Requirements for a Person Intended to Oversee
a Branch Office )

A_Person desipnated to oversee the operations of a branch office
shall be knowledgeable about the branch activities of the licensee,
shall supervise compliance by the branch with applicable law and
rules, and shall have sufficient authority to ensure _such compli-
ance. One Person may oversee more than 1 branch.

R20-4-1906. Notification of Change of Address :

If the address of the principal place_of bysiness or of any branch
office is changed. the licensee shall notify the Superintendent of
the change within 5 business days after the occurrence of the
change of location. Together with such notice, the licensee shall
provide to the department the license for the office changing its
address together with the fee required by A.R.S. § 6-126 for
changing the address of an office. A copy of such license shall

continug to be displaved at the place of business until a new
license is issued.

R20-4-1907. Recordkeepmg Requirements
A. With the approval of the Superintendent, 4 licensee mavuse a
computer or mechanical record keeping system. A licensee
using such an approved system is nof required to keep a writ-
ten_copy of the records if the licensee is able to generate all
information reguired by this Section in a timely manner for
examination or for other purposes. A licensee may later add.
delete, modify. or customize any hardware or software com-
ponent of an approved computer or mechanical record keep-
ing systern. When requested, a licensee shall report to the
- Superintendent any later material alteration of the fundamen-
tal character, medium, or function of its_approved system if
the afteration changes:
1. Anyapproved computer or mechanical system back fo a
paper-based system; or
2. An approved mechamcal system to a computer system;
or :
3. Anapproved computcr system 10 a mechanical system.
B. In addition to any statutory requirements regarding records,

i
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2. Mortgage broker with an Arizona license, or Responsi- the records maintaiped by a commercial mortgage banker
ble Individual or branch manager for a licensee; shall include. at a minimum, the following:
3. Mortgage banker with an Arizona Jicense, or Responsi- 1. A list of all executed loan applications or executed fee
, ble Individual or branch manager for a licensee; agreements containing at least the following informa-
4. Loan officer, with responsibility primarity for loans tion:
secured by lien interests on commerciai real property; a. Name of applicant;
5. Branch manager of lender. with responsibility primarily b. Date of application;
for loans secured by lien interests on commercial real c. Amount of initial loan request; -
property; d. Date of final disposition;
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e. Disposition (funded, denied, etc.); and

£ MName of loan officer, _

A record. such as cash receipts journal, of all money
received in connection with commercial mortgage loans
showing at least:

Name of payer,

Date received:

Amountand .

Purpose of receipt including identification of the
loan to which it relates, if any.

A sequential listing of checks written for each bank
account relating to the commercial mortgage banker
business, snch as cash disbursement journal, showing at
least:

e e

Date; and

Purpose of payment including identification of the
loan to which it relates, if any,

Bank account activity source documents for the com-
mercial mortgage banker business such as receipted
deposit_tickets, numbered receipts for cash, bank
account statements, paid checks. and bank advices.

If trust funds are received by the commercial mortgage
banker. a trust subsidiary ledger for each borrower from
whom trust funds are accepted showing at least;
Borrower’s name or names;

Loan number, if any;

Amount received;

Purpose for the amount received;
Date received:

Date deposited jnto trust account;

Amount disbursed;

Date disbursed:

Payee and purpose of disbursement. and

. Balance.

A file for each application for a commercial mortgage
loan containing:

commercial mortgage banker’s services, whether
in the form of the loan application, fee agreement,
or both;

The documents showing the final disposition of the
application, such as sgttlement statements, letters
of denial. withdrawal letters, or internal memo-
randa:

Correspondence sent or received by the licensee; E
All contracts._agreements and escrow_instructions
1o or with anv depository:

If the loan is closed in the licensee’s pame, a copy
of all closing documents including: closing instrue-
tions, executed note, executed deed of trust or
mortgage, and each assipnment of beneficial inter-
est by the licensee. if any. If any of the foregoing
documents have been recorded. the file shall also
contain legible copies of the recorded documents,
Itemized list of alt fees taken in advance including,
but not limited to, appraisal fees, credit report fees,
and application fees.

Samples of every piece of advertising relating to the
commercial mortgage banker business in Arizona.
Copies of governmental or regulatory reviews:

If the licensee is a not a natural person, a file containing:

a.  Orpanizational documents for the entity;
b. Minutes: and
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c. A record, such as a stock or ownership transfer led-
ger. of the ownership of all proportional equity
interests in the licensee, ascertainable as of any
given record date; and

d. Annual reports, if required by liw,

10. If the licensee or anyone directly or indirectly owning
more than 20% of the licensee has heen convicted of a
felony, a copy of the judgment or other record of con-
viction.

11. If the licensee or anyone directiv or indirectly owning
more than 20% of the licensee has. in the previous 7
years, been named as a defendant in anv civil suit, 2
copy of the complaint, any answer filed by the licensee,
and any judement, dismissal or the final order disposing
of the action,

12. If the Superintendent has granted approval to maintain
records outside of the state, the specific address of the

place the records are maintained, and the name of the
Person to contact for same.

If the licensee does business in other states it must be
able to separate Arizona loan information from informa-
tion relating to other states to gnable the Superintendent
to conduct an examination,

A trial balance of the general ledger shall be produced
monthly to evidence the commercial mortgage banker’s
net worth,

All records specified in R20-4-1907 (B) shall be reconciled
and updated at least once each calendar quarter if 10 or fewer
transactions have occurred during the prior calendar quarter
and shafl be reconciled and updated monthly if more than 10
transactions occurred during the prior calendar quarter. In
addition to the reconciliation of trust bank accounts, the bal-
ance shall be verified to the trust subsidiary tedger at the time
of each reconciliation.

Documents described in Subsections (BY(1) and (6), above,
are commercial mortgage loan transaction records and shail
be retained as provided in A.R.S. § 6-983(A). For the pur-
poses of AR.S. § 6-983(A), the date of the commercial mort-
gage loan closing for a loan application that did not result in
the making of a loan is either:

1. The date the licensee receives writien notice of cancella-
tion from the applicant: or

The date the licensee nails written notice to the appli-
cant that the application has been denied: or

The date of the licensee’s internal memorandum closing
the loan file,

All other records described in this Section shall be main-
tained for not less than 2 vears.

14.

2.

-

R20-4-1908. Impound Accotnts

In the case of any commercial mortgage lpan the sum total of all
funds. if any, retained by the commercial mortgage banker from
all periedic payments made by the borrower to maintain a Cush-
ion, as that term is defined in R20-4-102 (10), shall be limited only
by the written agreement of the parties.

R20-4-1909. Authorization to Complete Blank Spaces
An authorization, under A.R.S.

or escrow_agent to complete certain blank spaces in a document
after it is signed by a party to the transaction shall:

6-984(A), allowing the licensee

1. Specifically identify the document and the blank spaces
to be completed, and

Be in writing, dated and signed by the authorizing par-
ties, and

Contain the following notice, conspiguously printed on
its face:

2.

[+
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YOUR SIGNATURE RELOW AUTHORIZES YOUR
COMMERCIAL _ MORTGAGE _ BANKER OR
ESCROW AGENT TO FILL IN SPACES YOU LEFT
BLANK IN SPECIFIED LOAN DOCUMENTS YOU
ARE ABOUT TO SIGN OR MAY HAVE ALREADY
SIGNED. UNDER _STATE LAW YOU CAN GIVE
THIS AUTHORITY. BUT YOU CANNOT BE
REQUIRED TO DO SO. YOU CAN REFUSE TO

SIGN ANY DOQCUMENT L _ATL BIANKS
ARE COMPLETELY FILLED IN.

R20-4-1910. Delay or Cause Delay . o

A _commercial mortgapge banker shall not_be deeniéd to_have
delayed or caused delay if such delay oceurred due to events out-
side the control of the commercial mortgape banker,
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