Arizona Administrative Register

Notices of Proposed Rulemaking

NOTICES OF PROPOSED RULEMAKING

Unless exempted by A.R.S. § 41-1005, each agency shall begin the rulemaking process by first submitting to t}Le Sec-
retary of State's Office a Notice of Rulemaking Docket Opening followed by a Notice of Proposed Rulemaking that

contains the preamble and the full text of the rules. The Secretary of State’s Office publishes each Notice in the next
available issue of thRegister according to the schedule of deadlinesRegister publication. Due to time restraints,
the Secretary of State’s Office will no longer edit the text of proposed rules. We will continue to make numbering and
labeling changes as necessary.

Under the Administrative Procedure Act (A.R.S. § 41-1001 et seg.), an agency must allow at least 30 days to|elapse
after the publication of the Notice of Proposed Rulemaking irRiuester before beginning any proceedings for
adoption, amendment, or repeal of any rule. A.R.S. 88 41-1013 and 41-1022.

NOTICE OF PROPOSED RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 8. DEPARTMENT OF HEALTH SERVICES
FOOD, RECREATIONAL, AND INSTITUTIONAL SANITATION

PREAMBLE
1 SectionsAffected Rulemaking Action
R9-8-101 New Section
R9-8-102 New Section
R9-8-103 New Section
R9-8-104 New Section
Table 1 New Table
R9-8-105 New Section
R9-8-106 New Section
R9-8-107 New Section
R9-8-108 New Section
R9-8-109 New Section
R9-8-111 Repeal
R9-8-112 Repeal
R9-8-113 Repeal
R9-8-114 Repeal
R9-8-115 Repeal
R9-8-116 Repeal
R9-8-117 Repeal
R9-8-118 Repeal
R9-8-119 Repeal
R9-8-121 Repeal
R9-8-122 Repeal
R9-8-123 Repeal
R9-8-124 Repeal
R9-8-125 Repeal
R9-8-126 Repeal
R9-8-127 Repeal
R9-8-131 Repeal
R9-8-132 Repeal
R9-8-133 Repeal
R9-8-134 Repeal
R9-8-135 Repeal
R9-8-136 Repeal
R9-8-137 Repeal
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R9-8-138 Repesl
R9-8-139 Repesl
R9-8-140 Repesl
R9-8-151 Repesl
R9-8-156 Repesl
R9-8-160 Repesl
R9-8-161 Repesl
R9-8-162 Repesl
R9-8-163 Repesl
R9-8-164 Repesl
R9-8-165 Repesl
R9-8-171 Repesl
R9-8-172 Repesl
R9-8-173 Repesl
R9-8-174 Repesl
R9-8-175 Repesl
R9-8-176 Repesl
R9-8-177 Repesl
R9-8-178 Repesl
R9-8-181 Repesl
R9-8-182 Repesl
R9-8-183 Repesl
R9-8-184 Repesl
R9-8-185 Repesl
R9-8-186 Repesl
R9-8-187 Repesl
R9-8-188 Repesl
R9-8-189 Repesl

2. The specific authority for the rulemaking, including both the authorizing statute (general) and the statutes the

rules areimplementing (specific):
Authorizing statutes: A.R.S. §8 36-136(A)(7) and 36-136(F)

Implementing statutes: A.R.S. §8 36-104(1)(b)(i), 36-132(A)(13), 36-136(H)(4), 36-136(H)(5), and 36-136(H)(7)

A list of all previous natices appearingin the Register addressing the proposed rule:
Notice of Rulemaking Docket Opening: 5 A.A.R. 3276, September 24, 1999

Notice of Rulemaking Docket Opening: 5 A.A.R. 4579, December 10, 1999

The name and address of agency personnel with whom per sons may communicate regar ding the rulemaking:
Name: Will Humble, Office Chief

Address: Arizona Department of Health Services
Office of Environmental Health
3815 North Black Canyon Highway
Phoenix, Arizona 85015

[w

I~

Telephone: (602) 230-5941

Fax: (602) 230-5933

or

Name: Kathleen Phillips

Address: Arizona Department of Health Services

1740 West Adams, Room 102
Phoenix, Arizona 85007

Telephone: (602) 542-1264
Fax: (602) 542-1090
E-mail: kphilli@hs.state.az.us
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5. An explanation of therule, including the agency’s reasonsfor initiating therule:
The proposed rules will repeal 9 A.A.C. 8, Article 1 in its entirety and replace it by incorporating by reference the
United States Food and Drug Administration publication, Food Code: 1999 Recommendations of the United Sates
Public Health Service, Food and Drug Administration, as modified. In addition, the proposed rules will add new Sec-
tions to include definitions, applicability, license application procedures, timeframes as required by the Administra-
tive Procedure Act, license format, license suspension and revocation, inspection standardization and documentation,
and cease and desist and abatement.

The Food Code modifications include the following:

1. Changing definitions and other Sections to comply with Arizonalaw and program needs;

2. Including food processing plants within the definition of food establishment and thus within the purview of the

Article;

Adapting sections of the Food Code as required to include food processing plant activities;

Changing the hot holding temperature for food to 130° F from 140° F;

Extending the grace period for purchase of new refrigeration equipment to 10 years from 5 years; and

Deleting Sections that do not comply with the Department of Health Services’ statutory authority, that are incon-
sistent with other rules, or that are not appropriate for rulemaking.

The food industry and the government share the responsibility of ensuring that food provided to consumers is safe
and does not become a vehicle in a foodborne illness outbreak. This shared responsibility extends to ensuring that
consumer expectations are met, that food is unadulterated, and that food is prepared in a clean environment.

o v AW

The revisions to Article 1 are necessary to provide an updated system of prevention with overlapping safeguards
designed to minimize foodborne illness and to ensure employee health, management knowledge, safe food, nontoxic
and cleanable equipment, and acceptable levels of sanitation on food establishment premises. The adoption of the
Food Code will represent a change from the traditional standards-based system of risk management to a scientifically
based system known as Hazard Analysis and Critical Control Point (HACCP). The traditional standards-based food
system is reactive and relies on government inspection for control of food safety. The new HACCP-based system is
proactive in that it requires food establishment management to be knowledgeable of food safety criteria and to dem-
onstrate how food is safely produced, stored, served, and sold. Under the proposed rules, food will be safer, because
HACCP identifies critical control points in food processes and requires controls that minimize the risk of developing
harmful foodborne pathogens. All of these controls are necessary to more effectively control risk factors that contrib-
ute to foodborne illness outbreaks in Arizona.

The advantages of well-written, scientifically sound, and up-to-date food codes have long been recognized in ensur-
ing food safety. Accordingly, the United States Food and Drug Administration continually develops model food
codes designed to more effectively control risk factors that contribute to foodborne iliness outbreked Curle
represents the Food and Drug Administration’s recommendations for developing a uniform system of regulation to
ensure that food at the retail level is safe and that the public is properly protected.

The Department has been working with representatives from industry, local health departments, academia, and the
public since June 1998 through the Arizona Food Code Task Force to develop an updated food code. The Task Force
recommended updating Article 1 by promulgating food safety rules based Boath€ode with a few modifica-

tions.

The modifications recommended by the Task Force included lowering the required temperature for hot holding of
foods to 130 F and increasing the grace period for replacing refrigeration equipment from 5 years to 10 years. In
addition, the Task Force recommended eliminating the exemption of food processing plantoodt@ede. The

Task Force and the Department believe that the food safety requirements in the proposed rules are adequate to regu-
late food processors. Food processors in Arizona that ship products interstate will still be required to meet federal
food processing requirements.

The Arizona Food Code Task Force and the Department believe that the proposed rules are necessary to ensure tha
food at the retail level is safe and that consumers are properly protected from foodborne illness.

6. A referenceto any study that the agency proposesto rely on in its evaluation of or justification for the proposed
rule and wherethe public may obtain or review the study. all data underlying each study. any analysis of the study

and other supporting material:
None

7. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a

previous grant of authority of a political subdivision of this state:
Not applicable
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8. Thepreliminary summary of the economic, small business, and consumer impact:

The proposed rules will significantly change food management practices by adopting a science-based evaluation sys-
tem known as Hazard Analysis and Critical Control Point (HACCP) to replace the current traditional standards-based
system. The traditional standards-based food system is reactive and relies on government inspection for control of
food safety. The new HACCP-based system is proactive in that it requires food establishment management to be
knowledgeable of food safety criteria and to demonstrate how food is safely produced, stored, served, and sold.
Under the proposed rules, food will be safer, because HACCP identifies critical control points in food processes and
requires controls that minimize the risk of developing harmful foodborne pathogens. The reduction of these risks has
immediate and long-term economic benefits because of reduced medical costs, reduced lost work time, and reduced
liahility for food establishments. Although there is little satisfactory information relating introduction of a HACCP-
based food code to reduction of illnesses, national studies of federally regulated food processing plants have demon-
strated that the economic benefits of such afood code exceed the economic costs of implementing it.

The proposed rules will create much more flexibility in food establishment operations by concentrating on critical
control points within food preparation, storage, and service and allowing variances from provisions of the ruleswhere
food safety will not be compromised. The rules also allow the regulatory authority to adjust frequency of inspection
in response to the risks attributed to individual food establishments. This enables the regulatory authority to use its
resources more effectively by concentrating on more frequent inspections of food establishments that have been iden-
tified as presenting higher risksto consumer safety.

The most substantial economic impact of the proposed rules to food establishments will result from the need to train
managers in the new system and from the implementation of HACCP criteriain food processes. Food establishment
managers will have the responsibility of becoming familiar with the new rules and of bringing their food establish-
ments into compliance with them. Compliance will require that the criteria prescribed in the proposed rules be incor-
porated into the operations of food establishments. These requirements will have a substantial economic impact on
food establishments during the implementation period. In the long run, however, good management training and the
integration of HACCP principles should enable food establishments to operate using safer and more efficient food
processes.

The reduction of cold holding temperatures from 45° F to 41° F will have an economic impact on the food industry,
but the extent of the impact has been reduced by the extension of the compliance period for most equipment to 10
years and the availability of time alone or time combined with temperature as a safety control in food holding. The
reduction of hot holding temperatures from 140° F to 130° F will provide economic benefits by reducing energy costs
and reducing food waste due to overcooking during hot holding.

The proposed rules recognize time as a critical control in maintaining food free of harmful pathogens that cause food-
borne illness. The development of processes for preparing, serving, and storing food using both temperature and time
to preserve food safety is at the heart of compliance with the proposed rules. These processes, which include temper-
ature monitoring, labeling prepared food with time and date for disposal, and time monitoring will impose moderate
short-run economic costs. As the processes are developed and refined, however, they will have only minimal long-
term economic costs. The availability of using time alone to preserve food safety should produce economic benefits
by allowing food establishments more flexibility in food preparation and in marketing products to consumers.

The proposed rules governing personal hygiene and protection from cross-contamination will add little cost to the
operation of food establishments while providing them with more flexibility. These provisions have at most a mini-
mal economic impact.

Other proposed rules are oriented to consumer protection rules on the display of food and warnings to consumers,
especially highly susceptible populations, about potentially hazardous foods and rules that allow for safer floor cover-
ings in specific areas of a food establishment. The impact of these provisions is small, and their economic impact will
be minimal. However, the benefits to consumers in highly susceptible populations are significant, because foodborne
illnesses in these populations are generally more expensive to treat and result in more time lost from work.

The proposed rules for compliance and enforcement provide the regulatory authority much more flexibility in admin-
istering its inspection program. Risk criteria can be used to increase or decrease the interval between inspections of a
food establishment, normally 6 months, while variances can be granted based on a review of food establishment prac-
tices or a HACCP plan. This additional flexibility for the regulatory authority comes at the expense of additional doc-
umentation requirements. This additional documentation will require more comprehensive inspections, especially
when dealing with variances, and an increase in the amount of time health inspectors will need to discuss criteria
related to food processes with the management of each food establishment. New HACCP criteria will require modifi-
cations in inspection and reporting forms used by the regulatory authority. However, the Department has created
optional model forms and will allow counties to maintain HACCP-based inspection and reporting systems in place as
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long as they are reviewed by the Department and meet the criteria of the proposed rules. In addition, the proposed
rules place more stringent time limits on the regulatory authority to follow up on corrections of violations revealed
during food establishment inspections. The regulatory authority will need to retrain its sanitarians and health inspec-
tors in the proposed rules and to establish criteria and inspection practices. This may impose substantial economic
costs on the regulatory authority.

Summary of Small Business | mpacts

About 96% of the food establishments in Arizona, including individual grocery, convenience, and fast food stores
that are part of large chains, employ less than 100 persons. When chain stores are eliminated, the percentageis signif-
icantly reduced. Individual establishments that are part of large chains but that employ less than 100 people are
appropriately included in the small business category, because each individual store remains open on the basis of its
individual profit or loss.

Many of the large chains have already begun to incorporate the Food Code and HACCP principles into their opera-
tions. For example, chain grocery stores in Maricopa County are sending as many as 8 managers from each store for
certification training and testing. Also, alarge convenience store chain isin the process of training at least 1 certified
food manager per storein Arizona. Even at theindividua store level, food establishmentsthat are affiliated with large
chains enjoy economies of scale in purchasing, financing, and training. As a result, these small businesses will not be
as heavily impacted by the changes in the proposed rules. Small business food establishments that are not owned by a
franchise of alarge corporation do not enjoy these same benefits.

Because independent, owner-operated food establishments do not experience the same economies of scale as their
large competitors, they may be affected to a greater degree by the adoption of the proposed rules. National studies
have suggested that small businesses will receive relatively fewer benefits from the Food Code per unit of cost. One
reason for thisis that the improved health benefits that will result from the adoption of the Food Code are societal and
not necessarily associated with a given establishment (although a reduction in the risks of a foodborne illness out-
break occurring at a facility is an economic benefit to the facility). Where chain food establishments should see
reductions in the cost of conforming to the proposed rules from the realization of efficiencies of production, smaller
independent food establishments may not realize the long-run cost reductions to the same degree.

Even though small businesses may be impacted relatively more by the adoption of the proposed rules, they will real-
ize many of the efficiencies that will be brought about through planning and the cooperation of health department
inspectors well versed in the proposed rules and HACCP principles. Some small business owners have already
reported working successfully with Maricopa County Health Department inspectors to develop processes based on
HACCP principles.

The conversion to cold holding at 41°F may especially impact small businesses that are not affiliated with large
chains because many of these owner-operated food establishments have traditionally purchased used refrigeration
equipment when starting up business. Although the proposed rules allow 10 years for the replacement of substandard
refrigeration equipment, food establishments that are new or that undergo a change in ownership must immediately
become compliant. This may preclude the start up of some new food establishments and the sale of others.

The proposed criteria dealing with reinspection of food code violations by the regulatory authority should assist small
businesses. The more stringent time limits for these reinspections after deficiencies have been corrected will enable
small business owners to correct problems and return to normal operations in a more timely manner.

1 Food establishments in Maricopa County are already required to have at least 1 certified food manager on staff as of
January 1, 2000. Maricopa County amended its health code last year to require its food establishments to employ a
certified food manager. Although this rulemaking does not require certification, the training attended or the study
completed to attain certification should provide food managers with the knowledge necessary to succeed in inspec-
tions accomplished under these rules. Maricopa County has approximately 7,000 food establishments, which will
thus not be as heavily impacted by these proposed rules. Nor will the Maricopa County Health Department be as
heavily impacted as may the health departments of those counties that have not yet adopted HACCP principles.In
spite of the recognition that independent small business food establishments may be more heavily burdened by the
proposed rules than will be larger food establishments or small business food establishments affiliated with large
chains, there is no viable means to reduce the effect of the proposed rules on small business. The proposed rules will
establish the safety standards for food prepared, served, and sold within the state. They are based on current scientific
knowledge and are designed to reduce the risks of foodborne iliness outbreaks by controlling the critical points within
food processes. In order to be effective, those standards must be applied uniformly throughout the state, regardless of
the size of the food establishment being regulated.
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The Department, the Governor’s Regulatory Review Council, and the Office of the Secretary of State will bear the
costs of the rulemaking, which are estimated to be moderate for the Department and minimal-to-moderate for the
Governor’'s Regulatory Review Council and the Office of the Secretary of State.

9. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the

economic, small business, and consumer impact summary:
Name: Will Humble, Office Chief

Address: Arizona Department of Health Services
Office of Environmental Health
3815 North Black Canyon Highway
Phoenix, Arizona 85015

Telephone: (602) 230-5941

Fax: (602) 230-5933

or

Name: Kathleen Phillips

Address: Arizona Department of Health Services

1740 West Adams, Room 102
Phoenix, Arizona 85007

Telephone: (602) 542-1264
Fax: (602) 542-1090
E-mail: kphilli@hs.state.az.us

10. The time, place, and nature of the proceedings for the adoption, amendment, or repeal of the rule or, if no
proceeding is scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:
The Department has scheduled the following oral proceedings:

Date: August 14, 2000

Time: 9:00 a.m.

Location: Conference Rooms A & B
1740 West Adams
Phoenix, Arizona 85007

Nature: Oral Proceeding

Date: August 15, 2000

Time: 1:00 p.m.

Location: City Council Chambers
211 West Aspen
Flagstaff, Arizona 86001

Nature: Oral Proceeding

Date: August 18, 2000

Time: 12:00 p.m.

Location: Tucson State Complex, Room 222
400 West Congress

Tucson, Arizona 85701
Nature: Oral Proceeding

Written comments on the proposed rulemaking or the preliminary economic, small business, and consumer impact
summary may be submitted to the individuals listed in questions 4 and 9 until 5:00 p.m. on August 18, 2000.
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11. Any other matters prescribed by statutethat are applicable to the specific agency or to any specific rule or class of
rules
Not applicable

12. Incorporations by reference and their location in therules:
R9-8-107: United States Food and Drug Administration, Food Code: 1999 Recommendations of the United Sates

Public Health Service, Food and Drug Administration (1999).
13. Thefull text of the rulesfollows:

TITLE 9. HEALTH SERVICES

CHAPTER 8. DEPARTMENT OF HEALTH SERVICES
FOOD, RECREATIONAL, AND INSTITUTIONAL SANITATION

ARTICLE 1. FOOD AND DRINK

Sections
R9-8-101. Definitions
R9-8-102. Applicability
R9-8-103. Food Establishment License Application
R9-8-104. Timeframes
Table 1. Timeframes (in days)
R9-8-105. Issuance of License
R9-8-106. License Suspension or Revocation
R9-8-107. Food Safety Reguirements
R9-8-108. Inspection Standardization and Documentation
R9-8-109. Cease and Desist and Abatement
R9-8-111. Scope-and-egal-adtherity Repealed
R9-8-112. Definitions Repealed
R9-8-113. Prohibition Repealed
R9-8-114. Minimum-standards R gg ed
R9-8-115. Right-ef-entry Reped
R9-8-116. %eamnaﬂenan&eendenmaﬂen Repealed
R9-8-117. Refuse Repealed
R9-8-118. Plans Repeal ed
R9-8-119.
R9-8-121.
R9-8-122.
R9-8-123.
R9-8-124.
R9-8-125.
R9-8-126.
R9-8-127.
R9-8-131.
R9-8-132.
R9-8-133.
R9-8-134. Equiprment-and-utensits Repealed
R9-8-135. i Ritizati . !
R9-8-136.
R9-8-137.
R9-8-138.
R9-8-139.
R9-8-140.
R9-8-151.
R9-8-156.
R9-8-160.
R9-8-161.
R9-8-162.

R9-8-163. Jree-manaﬁaetwmg-ptant—watepsupply Repealed
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R9-8-164. {ee-manufacturing plant-misceltaneous Repealed
R9-8-165. tee-making-and-dispensing-equipment Repealed

R9-8-171. Bakeries—definitions Repeaded
R9-8-172. Bakeries—general Repealed

R9-8-173. Bakeries-physical-plant Repealed
R9-8-174. Bakeries-toitet-and-Havatory Repealed

R9-8-175. Bakeries-water-sapply Repealed

R9-8-176. Bakm&,—utens—l—s—and—equment epeal

R9-8-177. Bakeries+efrigeration Repeal

R9-8-178. Baken&—sterage—dismay—transpeﬁaﬂen epeal

R9-8-181. Definitions Repeal
R9-8-182. General Rgpealed
R9-8-183. Physical-plant Repealed
R9-8-184. Foilet-and-avatory Repealed
R9-8-185.
R9-8-186.
R9-8-187.
R9-8-188.
R9-8-189.
ARTICLE 1. FOOD AND DRINK
R9-8-101. Definitions

In addition to the terms defined in the material incorporated by referencein A.A.C. R9-8-107, which are designated by all cap-
ital letters, the following definitions apply in this Article, unless otherwise specified:
1. “Agency” means any board, commission, department, office, or other administrative unit of the federal government,
the state, or a political subdivision of the state.

2. “Applicant” means the following PERSON requesting a LICENSE:
If an individual, the individual who owns the FOOD ESTABLISHMENT;
If a corporation, any 2 officers of the corporation;

If a limited liability company, the designated manager or, if no manager is designated, any 2 members of the lim-
ited liability company;

If a partnership, any 2 of the partners;

If a joint venture, any 2 individuals who signed the joint venture agreement;

If a trust, the trustee of the trust;

If a religious or nonprofit organization, the individual in the senior leadership position within the organization.

If a school district, the superintendent of the district;

If an agency, the individual in the senior leadership position within the agency; or

If a county, municipality, or other political subdivision of the state, the individual in the senior leadership posi-
tion within the county, municipality, or political subdivision.

“Department” means the Arizona Department of Health Services.

“FC” means the United States Food and Drug Administration publication, Food Code: 1999 Recommendations of the

United States Public Health Service, Food and Drug Administration (1999), as modified and incorporated by refer-
ence in A.A.C. R9-8-107.

“Incongruous” means inconsistent with the inspection reports of other inspectors or the REGULATORY AUTHOR-
ITY as a whole because significantly more or fewer violations of individual CRITICAL ITEMS are documented.
“Prepare” means to process commercially for human consumption by manufacturing, packaging, labeling, cooking,
or assembling.

“Public health control” means a method to prevent transmission of foodborne iliness to the CONSUMER.

“Remodel” means to change the PHYSICAL FACILITIES or PLUMBING FIXTURES in a FOOD ESTABLISH-

MENT'S FOOD preparation, storage, or cleaning areas through construction, replacement, or relocation, but does not
include the replacement of old EQUIPMENT with new EQUIPMENT of the same type.

“Requester” means a PERSON who requests an approval from the REGULATORY AUTHORITY, but who is not an
applicant or a LICENSE HOLDER.
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R9-8-102. Applicability
This Article does not apply to the following:

1. Beneficial use of wildlife authorized in A.R.S. § 17-240 and 12 A.A.C. 4, Article 1;

2. Milk and milk products, which shall comply with A.R.S. Title 3, Chapter 4 and 3 A.A.C. 2, Article 8;
Group homes, as defined in A.R.S. Title 36, Chapter 5.1, Article 1;
Child care group homes, as defined in A.R.S. Title 36, Chapter 7.1, Article 4;
Residential group care facilities, as defined in 6 A.A.C. 5, Article 74, that have 20 or fewer clients;
Assisted living homes, as defined in 9 A.A.C. 10, Article 7;
Adult day health care services, as defined in 9 A.A.C. 10, Article 7, that have 15 or fewer clients; and
Behavioral health service agencies licensed under 9 A.A.C. 20, that provide residential or partial care services for 10
or fewer clients.

R9-8-103. Food Establishment L icense Application
A. To obtain a FOOD ESTABLISHMENT LICENSE, an applicant shall complete and submit to the REGULATORY

AUTHORITY a FOOD ESTABLISHMENT LICENSE application form supplied by the REGULATORY AUTHORITY
that indicates all of the following:
The full name, telephone number, and mailing address of the applicant;
The name, telephone number, and street address of the FOOD ESTABLISHMENT;
Whether the FOOD ESTABLISHMENT is mobile or stationary;
Whether the FOOD ESTABLISHMENT is temporary or permanent;
Whether the FOOD ESTABLISHMENT facility is one of the following:
a. A new construction that is not yet completed;
b. An existing structure that is being converted for use as a FOOD ESTABLISHMENT; or
c. An existing FOOD ESTABLISHMENT facility that is being remodeled;
Whether the FOOD ESTABLISHMENT prepares, offers for sale, or serves POTENTIALLY HAZARDOUS FOOD;
Whether the FOOD ESTABLISHMENT does any of the following:
a. Prepares, offers for sale, or serves POTENTIALLY HAZARDOUS FOOD only to order upon CONSUMER
request;
b. Prepares, offers for sale, or serves POTENTIALLY HAZARDOUS FOOD in advance in quantities based on pro-
jected CONSUMER demand;
Prepares, offers for sale, or serves POTENTIALLY HAZARDOUS FOOD using time alone, rather than time and
temperature, as the public health control as described in FC, § 3-501.19;
Prepares POTENTIALLY HAZARDOUS FOOD in advance using a multiple stage FOOD preparation method
that may include the following:
i. Combining POTENTIALLY HAZARDOUS FOOD ingredients;
Cooking;
Cooling;
Reheating;
Hot or cold holding;
Freezing: or
vii. Thawing;
Prepares FOOD as specified under subsection (A)(7)(d) for delivery to and consumption at a location off of the
PREMISES where prepared; or
f. Prepares FOOD as specified under subsection (A)(7)(d) for service to a HIGHLY SUSCEPTIBLE POPULA-
TION;
dg. Does not prepare FOOD, but offers for sale only pre-PACKAGED FOOQOD that is not POTENTIALLY HAZ-
ARDOUS FOOD:; and
8. The applicant’s signature and the date signed.
B. An applicant who operates FOOD ESTABLISHMENTS at multiple locations shall submit a completed LICENSE appli-
cation for each location.

R9-8-104. Timeframes

A. This Section applies to the Department and to county boards of health, local health departments, and municipalities to
which the duty to comply with A.R.S. 88 41-1074 through 41-1076 has been delegated by the Department.

B. The overall timeframe described in A.R.S. 8§ 41-1072 for each type of approval granted by the REGULATORY
AUTHORITY is set forth in Table 1. The applicant, LICENSE HOLDER, or requester and the REGULATORY
AUTHORITY may agree in writing to extend the substantive review timeframe and the overall timeframe. An extension
of the substantive review timeframe and the overall timeframe may not exceed 25% of the overall timeframe.

[0 [N [0 |07 | oo

G [ (@0 N =

I~ o

1o

1=

IS IS RE

|®
<.

Volume 6, Issue #29 Page 2634 July 14, 2000



Arizona Administrative Register

1o

[©

m

Notices of Proposed Rulemaking

The administrative completeness review timeframe described in A.R.S. 8§ 1072 for each type of approval granted by the
REGULATORY AUTHORITY is set forth in Table 1 and begins on the date that the REGULATORY AUTHORITY
receives an application or request for approval.

1. The REGULATORY AUTHORITY shall mail a notice of administrative completeness or deficiencies to the appli-
cant, LICENSE HOLDER, or requester within the administrative completeness review timeframe.

a. A notice of deficiencies shall list each deficiency and the information and documentation needed to complete the

application or request for approval.

b. If the REGULATORY AUTHORITY issues a notice of deficiencies within the administrative completeness
review timeframe, the administrative completeness review timeframe and the overall timeframe are suspended
from the date that the notice is issued until the date that the REGULATORY AUTHORITY receives the missing
information from the applicant, LICENSE HOLDER, or requester.

If the applicant, LICENSE HOLDER, or requester fails to submit to the REGULATORY AUTHORITY all of the

information and documents listed in the notice of deficiencies within 180 days of the date that the REGULA-

TORY AUTHORITY mailed the notice of deficiencies, the REGULATORY AUTHORITY shall deem the appli-

cation or request for approval withdrawn.

2. Ifthe REGULATORY AUTHORITY issues a LICENSE or other approval to the applicant, LICENSE HOLDER, or
requester during the administrative completeness review timeframe, the REGULATORY AUTHORITY shall not
issue a separate written notice of administrative completeness.

The substantive review timeframe described in A.R.S. 8 41-1072 is set forth in Table 1 and begins on the date of the notice

of administrative completeness.

1. The REGULATORY AUTHORITY shall mail written notification of approval or denial of the application or other
request for approval to the applicant, LICENSE HOLDER, or requester within the substantive review timeframe.

|©

2. As part of the substantive review for a FOOD ESTABLISHMENT LICENSE, the REGULATORY AUTHORITY
may complete an inspection that may require more than 1 visit to the FOOD ESTABLISHMENT.

3. During the substantive review timeframe, the REGULATORY AUTHORITY may make 1 comprehensive written
request for additional information, unless the REGULATORY AUTHORITY and the applicant, LICENSE
HOLDER, or requester have agreed in writing to allow the REGULATORY AUTHORITY to submit supplemental
requests for information.

a. The comprehensive written request regarding a FOOD ESTABLISHMENT LICENSE application may include a
request for submission of plans and specifications, as described in FC, § 8-201.11.

b. The comprehensive written request regarding a request for a VARIANCE under FC, § 8-103.10 may include a
request for a HACCP PLAN, as described in FC, § 8-201.13(A), if the REGULATORY AUTHORITY deter-
mines that a HACCP PLAN is required.

c. Ifthe REGULATORY AUTHORITY issues a comprehensive written request or a supplemental request for infor-
mation, the substantive review timeframe and the overall timeframe shall be suspended from the date that the
REGULATORY AUTHORITY issues the request until the date that the REGULATORY AUTHORITY receives
all of the information requested.

4. The REGULATORY AUTHORITY shall issue a license or an approval unless:

a. Fora FOOD ESTABLISHMENT LICENSE application, the REGULATORY AUTHORITY determines that the
application for a FOOD ESTABLISHMENT LICENSE or the FOOD ESTABLISHMENT does not satisfy all of
the requirements of this Article;

b. For a request for a VARIANCE, the REGULATORY AUTHORITY determines that the request for a VARI-
ANCE fails to demonstrate that the VARIANCE will not result in a health HAZARD or nuisance;

c. For a request for approval of plans and specifications, the REGULATORY AUTHORITY determines that the
plans and specifications do not satisfy all of the requirements of this Article;

d. For a request for approval of a HACCP PLAN, the REGULATORY AUTHORITY determines that the HACCP
PLAN does not satisfy all of the requirements of this Article;

e. For a request for approval of an inspection form, the Department determines that the inspection form does not

satisfy all of the requirements of A.A.C. R9-8-108(B) and R9-8-108(C); or

For a request for approval of a quality assurance program, the Department determines that the quality assurance

program does not satisfy all of the requirements of A.A.C. R9-8-108(E)(1).

5. If the REGULATORY AUTHORITY disapproves an application or request for approval, the REGULATORY
AUTHORITY shall send to the applicant, LICENSE HOLDER, or requester a written notice of disapproval setting
forth the reasons for disapproval and all other information required by A.R.S. § 41-1076.

For the purpose of computing timeframes in this Section, the day of the act, event, or default from which the designated

period of time begins to run shall not be included. Intermediate Saturdays, Sundays, and legal holidays shall be included

in the computation. The last day of the period so computed shall be included unless it is a Saturday, a Sunday, or a legal
holiday, in which event the period runs until the end of the next day that is not a Saturday, a Sunday, or a legal holiday.
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Table 1. Timeframes (in days)

Type of Approval | Statutory Authority Overall Timeframe Administrative Substantive
Completeness Review Timeframe
Review Timeframe

FOOD ESTAB- A.R.S. § 36- 60 30 30
LISHMENT 136(H)(4
LICENSE

Approval of A.R.S. 8 36- 90 30 60
Request for 136(H)(4
VARIANCE

under FC, § 8-
103.10

Approval of A.R.S. § 36- 90 30 60
Plans and Speci- 136(H)(4
fications under

FC, § 8-201.11

Approval of A.R.S. 8§ 36- 90 30 60
HACCP PLAN 136(H)(4

under FC, § 8-
201.13

Approval of A.R.S. § 36- 90 30 60

Inspection 136(H)(4
Form

Approval of A.R.S. 8§ 36- 90 30 60

Quality Assur- 136(H)(4
ance Program

R9-8-105. Issuance of License
A FOOD ESTABLISHMENT LICENSE issued by the REGULATORY AUTHORITY shall bear the following information:
1. Thename of the FOOD ESTABLISHMENT;
2. The street address of the FOOD ESTABLISHMENT;
3. Thefull name of the LICENSE HOLDER;
4. Themailing address of the LICENSE HOL DER; and
5. A unigue identification number assigned by the REGULATORY AUTHORITY.

R9-8-106. L icense Suspension or Revocation
A. The REGULATORY AUTHORITY may suspend or revoke a FOOD ESTABLISHMENT LICENSE if the LICENSE

HOLDER:

1. \Violates this Article or A.R.S. 8§ 36-601; or

2. Provides false information on a LICENSE application.

B. A LICENSE revocation or suspension hearing shall be conducted as follows:

1. Ifthe REGULATORY AUTHORITY is the Department or a local health department or public health services district
to which the duty to comply with A.R.S. Title 41, Chapter 6, Article 10 has been delegated, the hearing shall be con-
ducted in accordance with A.R.S. Title 41, Chapter 6, Article 10 and any rules promulgated by the Office of Admin-
istrative Hearings.

2. For all other REGULATORY AUTHORITIES, a LICENSE revocation or suspension hearing shall be conducted in
accordance with the procedures adopted by a county board of supervisors as required by A.R.S. § 36-183.04(E).

R9-8-107. Food Safety Requirements
A. ALICENSE HOLDER shall comply with the United States Food and Drug Administration publication, Food Code: 1999

Recommendations of the United States Public Health Service, Food and Drug Administration (1999), as modified, which
is incorporated by reference. This incorporation by reference contains no future editions or amendments. The incorporated
material is on file with the Department and the Office of the Secretary of State; is available to purchase from the United
States Department of Commerce, Technology Administration, National Technical Information Service, 5285 Port Royal
Road, Springfield, VA 22161, as report number PB99-115925, or from the United States Government Printing Office,
Superintendent of Documents, Mail Stop: SSOP, Washington, D.C. 20402-9328, as ISBN 0-16-050028-1; and is available
on the Internet at http://www.fda.gov.
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B. Thematerial incorporated by reference in subsection (A) is modified as follows:

1. Where the term “permit” appears, it is replaced with “license”;

2. Subparagraph 1-201.10(B)(2)(a) is modified to read: “Food additive” has the meaning stated in A.R.S. § 36-901(7).”;

3. Subparagraph 1-201.10(B)(2)(b) is modified to read: “Color additive” has the meaning stated in A.R.S. § 36-
901(2).™;

4. Subparagraph 1-201.10(B)(3) is modified to read: “Adulterated” means possessing 1 or more of the conditions enu-
merated in A.R.S. 8§ 36-904(A).”;

5. Subparagraph 1-201.10(B)(4) is modified to read: “Approved” means acceptable to the REGULATORY AUTHOR-
ITY or to the FOOD regulatory agency that has jurisdiction based on a determination of conformity with principles,
practices, and generally recognized standards that protect public health.”;

6. Subparagraph 1-201.10(B)(14) is modified by deleting “or FOOD PROCESSING PLANT";

7. Subparagraph 1-201.10(B)(31)(c)(iii) is deleted;

8. Subparagraph 1-201.10(B)(32) is modified to read: “Food processing plant” means a FOOD ESTABLISHMENT that
manufactures, packages, labels, or stores FOOD for human consumption and does not provide FOOD directly to a
CONSUMER.”;

9. Subparagraph 1-201.10(B)(50)(a) is maodified to read: “Packaged” means bottled, canned, cartoned, securely bagged,
or securely wrapped.”;

10. Subparagraph 1-201.10(B)(69) is modified to read: “Regulatory authority” means the Department or a local health
department or public health services district operating under a delegation of authority from the Department.”;

11. Paragraph 3-202.11(C) is modified to read: “POTENTIALLY HAZARDOUS FOOD that is cooked to a temperature
and for a time specified under 88 3-401.11 - 3-401.13 and received hot shall be at a temperature of 54° C (130° F) or
above.”;

12. Paragraph 3-202.14(B) is deleted;

13. Paragraph 3-202.14(C) is deleted;

14. Paragraph 3-202.14(D) is deleted;

15. Paragraph 3-202.17(B) is deleted;

16. Paragraph 3-202.18(B) is deleted;

17. Paragraph 3-203.11(A) is modified to read: “Except as specified in 11 (B) and (C) of this Section, MOLLUSCAN
SHELLFISH may not be removed from the container in which they are received other than immediately before sale,
preparation for service, or preparation in a FOOD PROCESSING PLANT licensed by the REGULATORY
AUTHORITY.”;

18. Paragraph 3-203.12(B) is modified to read:

“(B) The identity of the source of SHELLSTOCK that are prepared by a FOOD PROCESSING PLANT licensed by
the REGULATORY AUTHORITY, sold, or served shall be maintained by retaining SHELLSTOCK tags or labels for
90 calendar days from the date the container is emptied by:
(1) Using an APPROVED recordkeeping system that keeps the tags or labels in chronological order correlated to
the date when, or dates during which, the SHELLSTOCK are prepared by a FOOD PROCESSING PLANT
licensed by the REGULATORY AUTHORITY, sold, or served; and
(2) If SHELLSTOCK are removed from their tagged or labeled container:
(a) Using only 1 tagged or labeled container at a time, or
(b) Using more than 1 tagged or labeled container at a time and obtaining a VARIANCE from the REGULA-
TORY AUTHORITY as specified in § 8-103.10 based on a HACCP PLAN that:
(i) Is submitted by the LICENSE HOLDER and APPROVED as specified under § 8-103.11,
(i) Preserves source identification by using a recordkeeping system as specified under Subparagraph
(B)(1) of this Section, and
(iii) Ensures that SHELLSTOCK from one tagged or labeled container are not commingled with
SHELLSTOCK from another container before being ordered by the CONSUMER or prepared by a
FOOD PROCESSING PLANT licensed by the REGULATORY AUTHORITY.”;
. Paragraph 3-304.12(F) is modified to read: “In a container of water if the water is maintained at a temperature of at
least 54°C (130° F) and the container is cleaned at a frequency specified under Subparagraph 4-602.11(D)(7).";

=
o

20. Section 3-401.13 is modified to read: “Fruits and vegetables that are cooked for hot holding shall be cooked to a tem-
perature of 54° C (130° F).”;

21. Paragraph 3-403.11(C) is modified to read: “READY-TO-EAT FOOD taken from a commercially processed, HER-
METICALLY SEALED CONTAINER, or from an intact package from a FOOD PROCESSING PLANT that is
inspected by the FOOD regulatory agency that has jurisdiction over the plant, shall be heated to a temperature of at
least 54° C (130° F) for hot holding.”;

22. Subparagraph 3-501.14(A)(1) is modified to read: “Within 2 hours, from 54° C (130° F) to 21° C (70° F); and”;

23. Paragraph 3-501.16(A) is modified to read: “At 54° C (130° F) or above; or”;
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Subparagraph 3-501.16(C)(2) is modified to read: “Within 10 years of the adoption of this Code, the EQUIPMENT is
upgraded or replaced to maintain FOOD at a temperature of 5° C (41° F) or less.”;

. Section 3-502.11 is modified by deleting “custom processing animals that are for personal use as FOOD and not for

sale or service in a FOOD ESTABLISHMENT;";

Section 3-603.11 is modified by deleting “milk”;

Subparagraph 4-602.11(D)(7) is modified by replacing “60° C (140° F)” with “54° C (130° F)";

Section 5-101.13 is modified to read: “BOTTLED DRINKING WATER used or sold in a FOOD ESTABLISHMENT
shall be obtained from APPROVED sources, in accordance with 21 CFR Part 129 — Processing and Bottling of Bot-
tled Drinking Water (1989).";

Paragraph 8-101.10(A) is modified by deleting “, as specified in § 1-102.10,”;

Paragraph 8-201.11(C) is modified by replacing “as specified under { 8-302.14(C)” with “as described in A.A.C. R9-
8-103(A)(6)-(7)";

. Paragraph 8-304.11(H) is modified by replacing “5 years” with “10 years”;
. Section 8-304.20 is modified by replacing “as specified under { 8-302.14(C)” with “as described in A.A.C. R9-8-

103(A)(6)-(7)";

. Section 8-402.11 is modified by adding the following at the end of the Section: “The Department or a local health

department or public health services district to which the duty to comply with A.R.S. § 41-1009 has been delegated
by the Department shall comply with A.R.S. § 41-1009 when performing inspections.”;

34. Section 8-403.50 is modified by deleting “Except as specified in § 8-202.10,” and capitalizing “the”;
35. Section 8-404.12 is modified by adding the following at the end of the Section: “The REGULATORY AUTHORITY

shall approve or deny resumption of operations within 5 days of the LICENSE HOLDER'S request to resume opera-
tions.”;

36. Section 8-405.11 is modified by adding the following at the end of the Section:

“(C) The Department or a local health department or public health services district to which the duty to comply with
A.R.S. § 41-1009 has been delegated by the Department shall not provide the LICENSE HOLDER an opportunity to
correct critical Code violations or HACCP PLAN deviations after the date of inspection if the Department or the local
health department or public health services district determines that the deficiencies are:

(1) Committed intentionally;

(2) Not correctable within a reasonable period of time;

(3) Evidence of a pattern of noncompliance; or

(4) A risk to any PERSON; the public health, safety, or welfare; or the environment.
(D) If the Department or a local health department or public health services district to which the duty to comply with
A.R.S. § 41-1009 has been delegated by the Department allows the LICENSE HOLDER an opportunity to correct
violations or deviations after the date of inspection, the Department, local health department, or public health services
district shall inspect the FOOD ESTABLISHMENT within 24 hours after the deadline for correction has expired. If
the Department, local health department, or public health services district determines that the violations or deviations
have not been corrected, the Department, local health department, or public health services district may take any
enforcement action authorized by LAW based upon those violations or deviations.
(E) A decision made under Subparagraph 8-405.11(C) or Subparagraph 8-405.11(D) by the Department or a local
health department or public health services district to which the duty to comply with A.R.S. § 41-1009 has been dele-
gated by the Department is not an appealable agency action, as defined by A.R.S. 8 41-1092.";

37. The following FC Sections are deleted:

Section 1-102.10;
Section 1-103.10;
Section 2-201.12;
Section 2-201.13;
Section 2-201.14;
Section 2-201.15;
Section 3-201.13;
Section 8-102.10;
Section 8-202.10;
Section 8-302.11;
Section 8-302.12;
Section 8-302.13;
Section 8-302.14;
Section 8-303.10;
Section 8-303.20;
Section 8-303.30;
Section 8-402.20;

pEPPEFFTTEE TR o
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Section 8-402.30;
Section 8-402.40;
Section 8-403.10;
Section 8-501.10;
Section 8-501.20;
Section 8-501.30; and
Section 8-501.40; and
38. The annexes are excluded.

N

R9-8-108. I nspection Standardization and Documentation

A.

[

I.O

|©

m

At each inspection, the REGULATORY AUTHORITY shall, at a minimum, inspect for compliance with each of the
applicable CRITICAL ITEMSin the following categories:
1. Temperature control of POTENTIALLY HAZARDOUS FOOQODS, as required by FC, 88 3-401.11, 3-401.12, 3-

403.11, 3-501.14, and 3-501.16;

EMPLOYEE health and hygienic practices, as required by FC, 8§ 2-201.11, 2-301.11, 2-301.12, 2-301.14, 2-401.11,
2-401.12, 2-403.11, 3-301.11, 3-301.12, and 5-203.11;

Time as a public health control, as required by FC, § 3-501.19;

FOOD condition and source, as required by FC, 88 3-101.11, 3-201.11, 3-201.12, 3-201.14, 3-201.15, 3-201.16, 3-
201.17, 3-202.11, 3-202.13, 3-202.14, 3-202.15, 3-202.16, 3-202.18, 3-203.12, 5-101.11, and 5-101.13;
CONSUMER advisories, as required by FC, § 3-603.11;

Contamination prevention, as required by FC, 88 3-302.11, 3-302.13, 3-302.14, 3-304.11, 3-306.13, 3-306.14, 4-
601.11, 4-602.11, 4-702.11, 4-703.11, 5-101.12, 5-201.11, and 5-202.11;

Date marking and disposal of READY-TO-EAT FOODS, as required by FC, 88 3-501.17 and 3-501.18;
Responsibility and knowledge of the PERSON IN CHARGE, as required by FC, 8§ 2-101.11 and 2-102.11; and
Compliance with a HACCP PLAN or VARIANCE, as required by FC, 8 8-103.12;

The REGULATORY AUTHORITY shall document its inspection results on an inspection report form provided or
approved by the Department. The inspection report form shall include the following:

The name and address of the FOOD ESTABLISHMENT inspected;

The LICENSE number of the FOOD ESTABLISHMENT inspected;

The date of inspection;

The type of inspection;

A rating for each of the observed CRITICAL ITEMS listed in subsection (A), using a rating scheme that indicates
whether or not the CRITICAL ITEM was met;

Space for comments, including observed violations of non-CRITICAL ITEMS;

Signature and date lines for the PERSON IN CHARGE of the FOOD ESTABLISHMENT; and

Signature and date lines for the inspector conducting the inspection.

The REGULATORY AUTHORITY shall also document on the inspection form the applicable CRITICAL ITEMS listed

in subsection (A) that were not observed during the inspection, unless the REGULATORY AUTHORITY has a quality
assurance program that has been approved by the Department under subsection (E).

A REGULATORY AUTHORITY may request approval of an inspection form by submitting a written request to the
Department along with a copy of the inspection form for which approval is sought. The Department shall approve an
inspection form if it determines that the inspection form satisfies all of the requirements of subsections (B) and (C).

A REGULATORY AUTHORITY may request approval of a quality assurance program by submitting a written request to
the Department along with a description of the quality assurance program for which approval is sought.

1. The quality assurance program shall include the following:

a. A system for monitoring the inspection reports completed by each inspector every 6 months and comparing them
to the reports of other inspectors and the REGULATORY AUTHORITY as a whole with respect to the number
and types of violations documented during the same period;

Identification of individual inspectors whose inspection reports are incongruous;

Reinspection of a representative sample of an inspector's FOOD ESTABLISHMENTS with incongruous reports

by a guality assurance inspector within 30 days of identification of an inspector under subsection (E)(1)(b) to

determine whether the incongruous reports indicate any problems in the inspector’s application of the rules;

Follow-up with each inspector determined to have a problem in applying the rules:

i. If the inspector has not previously required follow-up, additional training by a quality assurance inspector
regarding any problems in the inspector’s application of the rules;

ii. If the inspector has previously received additional training under subsection (E)(1)(d)(i), formal counseling
by the inspector’s direct supervisor and a quality assurance inspector; or

iii. If the inspector has previously been formally counseled under subsection (E)(1)(d)(ii), disciplinary action;
and
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e. Consideration by the REGULATORY AUTHORITY of any problems in an inspector’s application of the rules
when completing the inspector’s performance evaluations.
2. The Department shall approve a quality assurance program if it determines that the quality assurance program satis-
fies all of the requirements of subsection (E)(1).

R9-8-109. Cease and Desist and Abatement

A. Engaging in any practice in violation of this Article is a public nuisance.

B. If the REGULATORY AUTHORITY has reasonable cause to believe that any FOOD ESTABLISHMENT is creating or
maintaining a nuisance, the REGULATORY AUTHORITY shall order the LICENSE HOLDER for the FOOD ESTAB-
LISHMENT to cease and desist such activity and to abate the nuisance as follows:

1. The REGULATORY AUTHORITY shall serve upon the LICENSE HOLDER for the FOOD ESTABLISHMENT a
written cease and desist and abatement order requiring the LICENSE HOLDER to cease and desist such activity and
to remove the nuisance within 24 hours of receipt of the order at the LICENSE HOLDER’s expense. The order shall
contain the following:

a. A reference to the statute or rule that is alleged to have been violated or on which the order is based;

b. A description of the LICENSE HOLDER's right to request a hearing; and

c. A description of the LICENSE HOLDER's right to request an informal settlement conference.

The REGULATORY AUTHORITY shall serve the order and any subsequent notices by personal delivery or certified

mail, return receipt requested, to the LICENSE HOLDER or other party’s last address of record with the REGULA-

TORY AUTHORITY or by any other method reasonably calculated to effect actual notice on the LICENSE

HOLDER or other party.

The LICENSE HOLDER or another party whose rights were determined by the order may obtain a hearing to appeal

the order by filing a written notice of appeal with the REGULATORY AUTHORITY within 30 days after receiving

the order. The LICENSE HOLDER or other party appealing the order shall serve the notice of appeal upon the REG-

ULATORY AUTHORITY by personal delivery or certified mail, return receipt requested, to the office of the REGU-

LATORY AUTHORITY or by any other method reasonably calculated to effect actual notice on the REGULATORY

AUTHORITY.

If a notice of appeal is timely filed, the REGULATORY AUTHORITY shall do 1 of the following:

a. If the REGULATORY AUTHORITY is the Department or a local health department or public health services
district to which the duty to comply with A.R.S. Title 41, Chapter 6, Article 10 has been delegated, the notifica-
tion and hearing shall comply with A.R.S. Title 41, Chapter 6, Article 10 and any rules promulgated by the
Office of Administrative Hearings.

b. For all other regulatory authorities, the natification and hearing shall comply with the procedures adopted by a
county board of supervisors as required by A.R.S. § 36-183.04(E).

5. If no written notice of appeal is timely filed, the order shall become final without further proceedings.

C. The REGULATORY AUTHORITY shall inspect the FOOD ESTABLISHMENT 24 hours after service of the order to
determine whether the LICENSE HOLDER has complied with the order. If the REGULATORY AUTHORITY deter-
mines upon inspection that the LICENSE HOLDER has not ceased the activity and abated the nuisance, the REGULA-
TORY AUTHORITY shall cause the nuisance to be removed, regardless of whether the LICENSE HOLDER is appealing
the order.

D. Ifthe LICENSE HOLDER fails or refuses to comply with the order after a hearing has upheld the order or after the time
to appeal the order has expired, the REGULATORY AUTHORITY may file an action against the LICENSE HOLDER in
the superior court of the county in which the violation occurred, requesting that a permanent injunction be issued to
restrain the LICENSE HOLDER from engaging in further violations as described in the order.
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R9-8-140. Comphanceprocedures Repealed
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NOTICE OF PROPOSED RULEMAKING

TITLE 12. NATURAL RESOURCES

CHAPTER 4. GAME AND FISH COMMISSION

PREAMBLE
Sections Affected Rulemaking Action
R12-4-313 Amend
R12-4-316 Amend
R12-4-406 Amend
R12-4-407 Amend
R12-4-411 Amend

The specific authority for the rulemaking. including both the authorizing statute (general) and the statutes the

rules areimplementing (specific):
Authorizing statute: A.R.S. 8§ 17-231(A)(1)

Implementing statutes: A.R.S. § 17-231(A)(3); 17-102; and 17-301 for R12-4-313; A.R.S. § 17-231(A)(3); 17-
301(C); and 17-306 for R12-4-316; A.R.S. § 17-231(B)(8) and 17-306 for R12-4-406; A.R.S. § 17-238 and 17-306
for R12-4-407; and A.R.S. § 17-231(B)(8) for R12-4-411

A list of all previous notices appearing in the Register addressing the proposed rule:
Notice of Rulemaking Docket Opening for all rules: 5 A.A.R. 4503, November 26, 1999

Notice of Rulemaking Docket Opening for R12-4-407: 5 A.A.R. 765, March 12,1999

The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Mark E. Naugle, Manager, Rules and Risk Management

Address: Arizona Game and Fish Department, DORR
2221 West Greenway Road
Phoenix, Arizona 85023-4399

Telephone: (602) 789-3289
Fax: (602) 789-3677

An explanation of therule, including the agency’sreasonsfor initiating the rule:
Scientific research indicates that the introduction of non-native crayfish into Arizona’s managed and natural waters
has had a negative impact on native species, aquatic ecosystems, and sportfish. Arizona is the only state without nat-
urally occurring crayfish. Two non-native species, the northern crayfish and the red swamp crayfish, have entered
Arizona waters and caused major ecosystem impacts. Now widespread in canals, streams, ponds, and lakes, they
increasingly cause significant habitat damage and negatively impact other aquatic biota. They are drastically chang-
ing Arizona’s aquatic ecosystems and making them less habitable for other species.

Crayfish are detrimental to Arizona’s native aquatic communities, selectively foraging invertebrates, aquatic vegeta-
tion, various lifestages of vertebrates, and competing with fish for food and shelter. In addition, their burrowing
behavior degrades water quality, erodes the food base, limits vegetation growth, and makes it difficult for sight-feed-
ing fish like trout to feed. Major reductions in populations of other invertebrates, amphibians, turtles, native fish, and
sportfish can be attributed to the introduction of crayfish. In addition, crayfish by negatively impacting sport fish and
their habitats may potentially reduce the number of angler days available to Arizona fishermen.

Crayfish are currently available as live bait for recreational fishing and through the pet trade. They are thought to be
most commonly spread via bait-bucket introductions and the disposal of unwanted pets. The proposed rulemaking
will reduce the threat to Arizona’s aquatic ecosystems posed by non-native crayfish, by restricting the use of live

crayfish as bait, by prohibiting the import, purchase, and sale of live crayfish in the aquarium trade (pet trade), and by
prohibiting the sale of live freshwater crayfish to the public for consumption. Specifically:
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Threerulesrelated to the use of live crayfish asbait will be amended as follows:

R12-4-316. Possession, Transportation, and Importation of Live Baitfish, Crayfish, and Waterdogs

This rule is established to control the introduction of undesirable species and to lessen the probability of baitfish,

crayfish, and waterdogs (salamanders) being released in waters where they would establish populations that compete

with existing and native aquatic wildlife populations. With the information and data now available, the agency has
determined that additional controls are necessary to better manage non-native crayfish populations in Arizona’s
waters. The proposed amendments will prohibit the transportation of live crayfish for use as bait in Arizona. How-
ever, fishermen will continue to be allowed to use live crayfish as bait when used in the same waters where captured.

R12-4-313. Lawful methods of taking aquatic wildlife; restrictions

This rule prescribes and permits as many lawful methods of take as possible for aquatic wildlife, to provide maximum
recreational opportunity while not detrimentally impacting the resource. The proposed amendment will liberalize
methods of take for crayfish, increasing the potential for the take of crayfish for bait (to be used as bait at the site of
capture) or human consumption.

R12-4-411. Minnow dealer's license

This rule prescribes the criteria and operating requirements for a minnow dealer’s license, in order to allow the sale of
live bait, while protecting aquatic wildlife resources from introduction of undesirable species or disease. The pro-
posed amendment will prohibit the sale of crayfish as live bait for sport fishing and reduce the intentional or acciden-
tal introduction of non-native crayfish purchased as bait into Arizona waters.

Two rules related to the import, purchase, and sale of live crayfish in the aquarium trade (pet trade) will be
amended as follows:

R12-4-406. Restricted Live Wildlife

This rule lists that wildlife for which a special license is required in order to engage in any activity prohibited by
A.R.S. § 17-306 or R12-4-402. The proposed amendment will make it unlawful to possess live crayfish without a
special license or permit. This will prohibit the sale of crayfish as pets and help prevent the intentional or accidental
introduction of non-native crayfish into Arizona waters through the disposal of unwanted pets.

R12-4-407. Exemptions from Special License Requirements for Restricted Live Wildlife

This rule waives requirements for a special license in situations where waiver may be accomplished while protecting
Arizona’s wildlife resources and public safety. The rule also specifies what activities are allowable as part of this
waiver. The proposed amendments will allow continued import and purchase of live crayfish for restaurant and food
market trade and will allow persons already possessing crayfish, either as pets or in private waters, to keep the cray-
fish without special licensure.

In addition, the incorporation by reference in subsection (A)(9) will be updated to identify the 1999 revision of the
United States Department of Agriculture Animal Welfare Act and to identify the USDA Animal Care Office address
from which the incorporation by reference may be ordered.

6. A referenceto any study that the agency proposesto rely on in its evaluation of or justification for the proposed
rule and wherethe public may obtain or review the study, all data underlying each study, any analysis of the study

and other supporting material:
Fernandez, P.J., and P.C. Rosen. 1996. Effects of the introduced dtagtisectes virilis on native aquatic herpeto-
fauna in Arizona. Final Report, IIPAM Project No. 194054. Heritage Program, Arizona Game and Fish Department,
Phoenix, Arizona.

Childs, Mike, Arizona Game and Fish Department, Research Branch. 1999. Literature Review and Field and Labora-
tory Studies of Northern Crayfish, Orconectes Virilis, in Arizona. IIPAM project No. QGR 6912. Heritage Program,
Arizona Game and Fish Department, Phoenix, Arizona.

A person may obtain copies of or review these reports by contacting:
Name: Dona Marie Markley, Rules Management Section

Address: Arizona Game and Fish Department
2221 West Greenway Road, DORR
Phoenix, Arizona 85023

Fax: (602) 789-3677
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7. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a
previous grant of authority of a political subdivision of this state:

Not applicable

8. Theprediminary summary of the economic, small business, and consumer impact:
R12-4-313. Lawful Methods of Taking Aquatic Wildlife; Restrictions

R12-4-316. Possession, Transportation, and Importation of Live Baitfish, Crayfish, and Waterdogs
R12-4-411. Minnow Dealer’s License

Individuals directly affected by the proposed rulemaking include bass and catfish fishermen, crayfish bait fishermen,
minnow dealers (bait dealers), crayfish connoisseurs, sport fishermen, the public, and aquatic researchers. There will
no direct cost to the agency, and any costs incurred by persons affected by the proposed rulemaking will be minimal.

Fishermen will no longer be able to purchase live crayfish from minnow dealer’s for use as bait, and will only be
allowed to use live crayfish as bait in the waters where taken. Minnow dealers will no longer be able to sell live cray-
fish as bait. Crayfish connoisseurs, who catch crayfish for consumption, will benefit from the liberalization of take

methods, but will now be required to kill the crayfish before transferring them home. Minnow dealers who sell cray-

fish traps may also benefit from increased sales of crayfish traps, nets, or other implements to fishermen.

The proposed rulemaking will benefit sport fishermen, the general public, and aquatic researchers. The proposed
changes will help slow the spread of non-native crayfish in managed and natural waters, protect existing sport fish
and aquatic ecosystems, and bring awareness to the issue of aquatic invasive species.

R12-4-406. Restricted Live Wildlife
R12-4-407. Exemptions from Special License Requirements for Restricted Live Wildlife

Individuals directly affected by the proposed rulemaking include pet owners, pet stores, tropical fish wholesales,
pond owners, restaurants or markets licensed to sell food to the public, private individual wishing to possess live
freshwater crayfish for educational or scientific purposes, sport fishermen, the public, and aquatic researchers. There
will no direct cost to the agency, and any costs incurred by persons affected by the proposed rulemaking will be min-
imal.

Under the proposed rule change to R12-4-406, individuals who enjoy crayfish as pets, would be required to choose
other crustaceans as pets. Freshwater crabs and shrimp are usually less expensive than the crayfish commonly sold a
pets, and are readily available. Pet owners who use live crayfish as a “treat” for their large fish, would have to use fro-
zen or fresh killed crayfish from markets, goldfish, “minnows”, shrimp, crabs, or other invertebrates. Frozen crayfish
and feeder fish are both less expensive than live crayfish. Freshwater crayfish possessed prior to the effective date of
the rule, however, could continue to be possessed alive, propagated, and their progeny held without special license
under the proposed rule change to R12-4-407. Since only a limited number of crayfish are sold by pet stores and trop-
ical fish wholesalers, the financial impact on these businesses will be minimal. Crustaceans could be sold as an alter-
native pet, and frozen or fresh killed crayfish, goldfish, “minnows”, shrimp, crabs, or other invertebrates could be
sold as an alternative feeder food by the pet stores and tropical fish wholesalers.

The proposed amendments to R12-4-407 will allow persons already possessing crayfish, either as pets or in private
waters, to keep the crayfish without special licensure and will allow continued import and purchase of live crayfish
for restaurant and food market trade.

The proposed rule change to R12-4-407 will also allow restaurants and the food market trade to continue to import
and purchase live crayfish for sale to the public. While in the possession of the restaurant or market, the crayfish may
be alive for display sale, offer for sale and sale. However, crayfish being sold will be required to be killed before
transport from the restaurant or market.

Under the proposed rulemaking, any private individual wishing to possess live freshwater crayfish for educational or
scientific purposes, would be required to obtain a special license to posses live crayfish from the Arizona Game and
Fish Department. These licenses are issued without charge, usually within less than 30 days. The agency believes thai
such requests would be rare.

The proposed rulemaking will benefit sport fishermen, the general public, and aquatic researchers. The proposed
changes will help slow the spread of non-native crayfish in managed and natural waters, protect existing sport fish
and aquatic ecosystems, and bring awareness to the issue of aquatic invasive species.
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9. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the
economic, small business, and consumer impact statement:

Terry B. Johnson or Larry Riley

Nongame Branch Chief Fisheries Branch Chief

Arizona Game and Fish Department Arizona Game and Fish Department
2221 West Greenway Road 2221 West Greenway Road
Phoenix, Arizona 85023-4399 Phoenix, Arizona 85023-4399

(602) 789-3507 (602) 789-3258

10. The time, place. and nature of the proceedings for the making. amendment. or repeal of the rule; or. if no

proceeding is scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:
Written comments will be accepted until Monday, August 21, 2000 at 5:00 p.m. and should be submitted to:

Dona Marie Markley, Rulewriter

Arizona Game and Fish Department, DORR
2221 West Greenway Road

Phoenix, Arizona 85023-4399

Fax (602) 789-3677

Public hearing on the proposed rules will be held:
Date: Saturday, August 19, 2000
Time: 10:00 am.

Location:  Arizona State Fairgrounds
Wildlife Building
McDowell and 17th Avenue
Phoenix, Arizona

The Game and Fish Commission will hold a public hearing and may take action to amend the rule on:
Date: Saturday, October 21, 2000
Time: 10:00 am.

Location:  Fraternal Order of Police Lodge
12851 North 19th Avenue
Phoenix, Arizona

Persons with a disability may request a reasonable accommodation, such as a sign language interpreter, or this docu-
ment in an alternative format, by contacting the AGFD Deputy Director, 2221 West Greenway Rd., Phoenix, AZ
85023, (602) 789-3290. Requests should be made as early as possible to allow sufficient time to arrange for accom-
modation.

The Arizona Game and Fish Department (AGFD) prohibits discrimination on the basis of race, color, sex, national

origin, age, or disability in its programs and activities. If anyone believes that they have been discriminated against in

any of the AGFD’s programs or activities, including its employment practices, the individual may file a complaint
alleging discrimination directly with the AGFD Deputy Director, 2221 West Greenway Rd., Phoenix, AZ 85023,
(602) 789-3290 or U.S. Fish and Wildlife Service, 4040 North Fairfax Dr., Ste. 130, Arlington, VA 22203.

11. Any other mattersprescribed by statute that are applicable to the specific agency or to any specific rule or class of
rules:

Not applicable

12. Incorporationsby reference and their location in therules:
None

13. Thefull text of the rulesfollows:
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TITLE 12. NATURAL RESOURCES

CHAPTER 4. GAME AND FISH COMMISSION
ARTICLE 3. TAKING AND HANDLING OF WILDLIFE

Section
R12-4-313. Lawful methods of taking aguatic wildlife; restrictions
R12-4-316. Possession, transportation, and importation of live baitfish, crayfish, and waterdogs
ARTICLE 4. LIVEWILDLIFE
Section
R12-4-406. Restricted Live Wildlife
R12-4-407. Exemptions from Special License Requirements for Restricted Live Wildlife
R12-4-411. Minnow Dealer’s License
ARTICLE 3. TAKING AND HANDLING OF WILDLIFE
R12-4-313. Lawful methods of taking aquatic wildlife; restrictions

A. Aquatic wildlife may be taken day or night. Artificial light may be used.

B. Fish may be taken by the following methods:

1. Allfish may be taken by angling as defined in A.R.S. 8 17-101 or simultaneous fishing as defined in R12-4-101 with
any bait or artificial lures or flies, subject to the following restrictions:

a. No species of fish shall be used as live bait, or possessed for use as live bait, at, in, or upon any waters unless thai
species is specified as a “live baitfish” for those waters by Commission order. Live baitfish shall not be trans-
ported from the waters where taken except as allowed in R12-4-316.

b. The flesh of game fish, except sunfish of the genus Lepomis, shall not be used as bait.

c. Waterdogs shall not be used as live bait in that portion of Santa Cruz County lying east and south of State High-
way 82 or that portion of Cochise County lying west of the San Pedro River and south of State Highway 82.

d. Fish may only be taken by artificial lures and flies as defined in R12-4-101, in waters designated by Commission
order as “artificial lures and flies only”; waters so designated may be further restricted to the use of barbless
hooks, meaning any fish hook manufactured without barbs or on which barbs have been completely closed or
filed off.

2. In addition to angling, the following fish may also be taken by these methods:

a. Carp (Cyprinus carpio), buffalofish, mullet, tilapia, and suckers, except razorback suckers (Xyrauchen texanus)
may also be taken by bow and arrow, cross-bow, snare, gig, spear, spear gun, and snagging. Snagging shall only
be allowed in areas designated by Commission order. None of these methods shall be practiced within 200 yards
of any boat dock or designated swimming area.

b. Live baitfish may also be taken for personal use as bait by:

i. A castnet not to exceed a radius of three feet measured from the horn to the leadline;
ii. A minnow trap, as defined in R12-4-101;

iii. A seine not to exceed 10 feet in length and 4 feet in depth;

iv. Dip net.

c. Striped bass may also be taken by spear or spear gun, only in those waters designated by Commission order.

C. Inthose waters designated by Commission order, trout shall be killed and retained as part of the bag limit or immediately
released. No further fishing is allowed after the legal bag limit of trout has been Kkilled.

D. The Commission may, by order, designate a special season when fish may also be taken by hand, or by any hand-held,
non-motorized implement which does not discharge a projectile. Such special season may apply to any waters where a
fish die-off is imminent due to poor or low water conditions, or as a result of Department fish renovation procedures.

E. Waterdogs and other amphibians, soft-shelled turtles, mollusks, and crustaceans may be taken with minnow trap or Cray-

fish net or by angling, by hand or with any hand-held, nonmotorized implement which does not discharge a projectile.

Bullfrogs may also be taken by bow and arrow, crossbow and sling shot.

Crayfish may be also be taken using traps not over 3 feet in the greatest dimension and the entrance to the trap does no

exceed 2-1/2 inches at the greatest diagonal measurement. Unattended crayfish traps shall have attached water resistar

identification legibly bearing the name, address, and fishing license number of the person using the trap. Crayfish traps
must be raised and emptied daily.

G. This rule is effective January 1, 2001.

[m
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R12-4-316. Possession, transportation, and importation of live baitfish, crayfish, and waterdogs
Live baitfish,-erayfish; and waterdogs may be possessed alive for use as live bait only in accordance with the restrictions
of thisrule and R12-4-313.

A.

B. Thefollowing live baitfish may be possessed and transported alive for personal use aslive bait. Persons possessing avalid
Arizonafishing license may import these live baitfish from California and Nevada without accompanying documentation
certifying the fish are free of disease, or they may import these live baitfish from any other state if they have in possession
certification that the fish are free of Furunculosis.

1. Fathead minnow, (Pimephales promelas);
2. Mosquitofish, (Gambusia affinis);

3. Red shiner, (Notropis lutrensis);

4. Threadfin shad, (Dorosoma petenense);

5. Golden shiners (Notemigonus crysol eucas);
6. Goldfish (Carassius auratus).

C. Persons poss&sa ng avalid Arizona fishing license may import, transport and possess live waterdogs for personal use as
bait, except in that portion of Santa Cruz County lying east and south of State Highway 82 or that portion of Cochise
County lying west of the San Pedro R|ver and south of State Highway 82.

D. A al
bait- lee crayflsh may not be |m00rted transoorted or moved between Waters exceDt as al Iowed in Artlcle4

E. Live crayfish may be trapped or captured as defined in R12-4-313, and used as bait only in the body of water where
trapped or captured, but not in an adjacent body of water.

E. Crayfish shall not be transported alive from the site where taken.

G. Thisruleis effective January 1, 2001.

ARTICLE 4. LIVEWILDLIFE

R12-4-406. Restricted Live Wildlife

A. Mammals listed below are “restricted live wildlife” as defined in R12-4-401. The taxonomic classification from Volumes
| and Il of Walker's Mammals of the World, Fifth Edition, 1991 and not including any later edition, shall be the authority
in the following designations; a copy is on file with the Office of the Secretary of State and is available for inspection at
any Department office.

1. All species of the genus Didelphis. Common name: American opossums.
2. All species of the order insectivora. Common names: Insectivores or shrews and moles.
3. All species of the order Chiroptera. Common name: bats.
4. All species of the family Pongidae of the order Primates. Common names: orangutans, chimpanzees, gorillas.
5. All species of the order Edentata. Common names: edentates; or sloths, anteaters, armadillos.
6. All species of the order Lagomorpha. Common names: pikas, rabbits, hares. Genus Oryctolagus, containing domestic
rabbits, is not wildlife.
7. All species of the following families of the order Rodentia. Common name: rodents.
a. The family Sciuridae. Common names: squirrels, chipmunks, marmots, woodchucks and prairie dogs.
b. The family Geomyidae. Common name: pocket gophers.
c. The family Castoridae. Common name: beavers.
d. The family Erethizontidae. Common name: New World porcupines.
e. The family Capromyidae. Common names: hutias, coypus or nutrias.
8. All species of the order Carnivora. Common name: carnivores. Canis familiaris, domestic dogs; Felis catus, domestic
cats; and Mustela putorius furo, domestic ferrets, are not wildlife.
9. All species of the following families of the order Artiodactyla. Common name: even-toed ungulates.
a. The family Tayassuidae. Common name: peccaries.
b. The following genera of family Cervidae:
i. The genus Alces. Common name: moose.
ii. The genus Odocoileus. Common name: white-tailed and mule deer.
iii. The genus Cervus. Common name: red deer and wapiti, except that the species Cervus nippon, Nippon deer,
is not restricted.
c. The family Antilocapridae. Common name: pronghorn.
d. The family Bovidae. Common names: cattle; buffalo, bison, oxen, duikers, antelopes, gazelles, goats, sheep;
except that the following are not restricted:
i. The genus Bubalus. Common name: water buffalo.
ii. The genus Bison. Common name: bison; American bison or buffalo.
iii. Capra hircus, domestic goats; Ovis aries, domestic sheep; and Bos taurus, domestic cattle, are not wildlife.
B. Birds listed below are “restricted live wildlife” as defined in R12-4-401.
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1. Thefollowing species within the family Phasianidae. Common names: partridges, grouse, turkeys, quail, and pheas-

ants.

a  Alectoris chukar. Common name: chukar.

b. Cadllipeplacaifornica. Common name: California, or valley quail.

c. Callipepla gambelii. Common name: Gambel's quail.

d. Callipepla squamata. Common name: scaled quail.

e. Colinus virginianus. Common name: northern bobwhite. Restricted only in Units 34A, 36A, 36B, and 36C as

prescribed in R12-4-108.
f.  Cyrtonyx montezumae. Common name: Montezuma or Mearn’s quail.
g. Dendragapus obscurus. Common name: blue grouse.
h. Phasianus colchicus. Common names: ringneck and whitewing pheasants.
2. The species Rhynchopsitta pachyrhyncha. Common name: thick-billed parrot.
C. Reptiles listed below are “restricted live wildlife” as defined in R12-4-401.
1. All species of the order Crocodylia. Common names: gavials, caimans, crocodiles, alligators.
2. The following species of the order Testudines. Common names: turtles, tortoises.
a. All species of the family Chelydridae. Common name: snapping turtles.
b. All species of the genera Gopherus and Xerobates of the family Testudinidae. Common name: gopher tortoises,
including the desert tortoise.
3. All species of the following families or genera of the order Squamata.
The family Helodermatidae. Common names: Gila monster, Mexican beaded lizard.
The family Elapidae. Common names: cobras, mambas, coral snakes, kraits, Australian elapids.
The family Hydrophiidae. Common name: sea snakes.
The family Viperidae. Common names: true vipers and pit vipers, including rattlesnakes.
The family Atractaspidae. Common name: burrowing asps.
The following species and genera of the family Colubridae:
i. Dispholidus typus. Common name: boomslang.
ii. Thelotornis kirtlandii. Common name: bird snake or twig snake.
iii. Rhabdophis. Common names: keelbacks.
D. Amphibians listed below are “restricted live wildlife” as defined in R12-4-401.
1. The following species within the order Anura. Common names: frogs and toads.
a. All species of the genus Xenopus. Common name: clawed frogs.
b. The species Bufo horribilis, Bufo marinus, Bufo paracnemis. Common names: giant or marine toads.
ish listed below are “restricted live wildlife” as defined in R12-4-401.
American grayling, the species Thymallus arctius.
Bass, all species of the family Serranidae.
Bighead carp, the species Aristichthys nobilis.
Bony tongue, the species Arapaima gigas.
Bowfin, the species Amia calva.
Catfish, all species of the family Ictaluridae.
Crucian carp, the species Carassius carassius.
Electric catfish, the species Malapterurus electricus.
Electric eel, the species Electrophorus electricus.
10. European whitefish or ide, the species Leuciscus idus and Idus idus.
11. Freshwater drum, the species Aplodinotus grunniens.
12. Freshwater stingray, all species of the family Potamotrygonidae.
13. Gars, all species of the family Lepisosteidae.
14. Goldeye, all species of the family Hiodontidae.
15. Herring, all species of the family Clupeidae.
16. Indian carp, all of the species Catla catla, Cirrhina mrigala, and Labeo rohita.
17. Lampreys, all species of the family Petromyzontidae.
18. Mooneye, all species of the family Hiodontidae.
19. Nile perch, all species of the genus Lates.
20. Pike, all species of the family Esocidae.
21. Pike topminnow, the species Belonesox belizanus.
22. Piranha, all species of the genera Serrasalmus, Serrasalmo, Phygocentrus, Teddyella, Rooseveltiella, and Pygopristis
23. Shad, all species of the family Clupeidae except threadfin shad, species Dorosoma petenense.
24. Sharks, all species, both marine and freshwater, of the orders Hexanchiformes, Heterodontiformes, Squaliformes,
Pristiophoriformes, Squatiniformes, Orectolobiformes, Lamniformes, and Carcharhiniformes.
25. Silver carp, the species Hypophthalmichthys molitrix.
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Snakehead, all species of the family Ophicephalidae.
South American parasitic catfish, all species of the family Trichomycteridae and Cetopsidae.
Sunfish, all species of the family Centrarchidae.
Tetras, al species of the genus Astyanyx.

Tiger fish, the species Hoplias malabaricus.

Trout, all species of the family Salmonidae.

White amur, the species Ctenopharyngodon idellus.
Walking catfish, all species of the family Clariidae.
Walleye, the species Stizostedion vitreum.

White perch, the species Morone americanus.
Yellow perch, the species Perca flavescens.

Rudd, the species Scardinius erythrophthalmus.

F. Crustaceans listed below are “restricted live wildlife” as defined in R12-4-401.

1.
2.

Asiatic mitten crab, the species Eriocheir sinensis.

Australian crayfish-all-species-of-the family-Parastacidad. all freshwater species within the families Astacidae,

Cambaridae, and Parastacidae.

G. Mollusks listed below are “restricted live wildlife” as defined in R12-4-401.
Zebra mussel, the species Dreissena plymorpha.
H. This rule is effective January 4-392801.

R12-4-407. Exemptionsfrom Special License Requirementsfor Restricted Live Wildlife

A. The Commission waives requirements to obtain a special license for lawfully possessed restricted live wildlife under the
following conditions:

1.

~

Desert tortoises Xerobates (Gopherus) agassizii possessed without a special license prior to April 28, 1989 may be
possessed, transported, and given away. Desert tortoises possessed pursuant to this rule may be propagated, and pro
eny may be held in captivity for 24 months from the date of hatching, when they shall be disposed of by gift or as
directed by the Department. The person receiving a desert tortoise given away pursuant to this rule is also exempt
from special license requirements.

A licensed veterinarian may possess the wildlife while furnishing medical care, and may release rehabilitated wildlife
as directed by the Department, provided:

a. Records of restricted live wildlife which are kept pursuant to the requirements of the Veterinary Medical Exam-
ining Board shall be subject to inspection by Department game rangers.

b. No financial responsibility shall be assumed by the Commission or the Department for any care provided, except
when authorized by the Department.

The wildlife may be imported, possessed and exported when being transported through the state within a period of 72
continuous hours when it is accomplished by 1 person without transfer or sale and when it is accompanied by evi-
dence of lawful possession as defined in R12-4-401.

The wildlife may be imported, transported, possessed, exhibited and exported for a government-authorized state or
county fair, or by a circus, or imported, possessed, transported and exported for the purpose of filming for television,
movies, or commercials, provided the wildlife:

a. Is accompanied by evidence of lawful possession, as defined in R12-4-401;
b. Shall not be in the state for more than 60 days;
c. Shall be maintained under complete control and prohibited from public contact.

The wildlife may be imported, transported, possessed, and displayed for advertising purposes other than filming, and
exported, provided it:

a. Is accompanied by evidence of lawful possession, as defined in R12-4-401;

b. Shall not be in the state for more than 10 days, and no fee to view the wildlife shall be charged to the public;

c. Shall be maintained under complete control and prohibited from public contact.

Game fish may be imported and transported to restaurants or markets licensed to sell food to the public, provided that
the game fish being sold are killed before transport from the restaurant or market. While in the possession of the res-
taurant of market, the fish may be displayed for sale, offered for sale and sold.

The wildlife was taken alive pursuant to and is possessed in compliance with R12-4-404 or R12-4-427.

An Arizona falconer license is not required for visiting nonresident falconers hunting on a valid Arizona hunting
license when they are licensed as falconers in their state of residency.
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9. Wildlife may be imported, purchased, possessed, transported, traded, given away, propagated, killed and exported by
medical or scientific research facilities registered by the United States Department of Agriculture pursuant to 9 CFR
Subchapter A, Animal Welfare, revised January 4985 1999, not including any later amendments or editions, whichis
incorporated by reference herein. A copy is on file with the Office of the Secretary of State and is available for
mspectlon at any Department office, or it may be ordered from the

United States Department of Agriculture, Marketing & Requlatorv Programs,
Animal and Plant Health Insoectlon Service, Animal Care, Western Region, 9580 Micron Avenue Suite J, Sacra-
mento, CA 95827-2623, Telephone 916-857-6205.

10. Crayfish may be imported and transported to restaurants or markets licensed to sell food to the public, provided that
the crayfish being sold are killed before transport from the restaurant or market. While in the possession of the restau-
rant or market, the crayfish may be alive for display sale, offer for sale and sale.

11. Freshwater crayfish (families Astacidae, Cambaridae, and Parastacidae) possessed prior to January 1, 2001, may be
possessed alive, propagated, and their progeny held without special license. Live freshwater crayfish may not be
transported, sold, offered for sale, given away, or released, except pursuant to R12-4-407 and R12-4-316.

B. No exemption granted by this rule shall be valid for any wildlife protected by federal law or rule unless supported by fed-
eral permission or documentation rendering the exemption lawful.
C. Thisruleiseffective January 1, 1995: 2001.

R12-4-411. Minnow Dealer’s License

A. A minnow dealer’s license allows any or all of the following: import, transport, purchase, possession, display for sale,
offer for sale and sale as live bait, kill, trade or export of any or all of the following live aquatic wildlife as bait:

1. Crayfish:

2 1. Fathead minnow, Pimephales promelas;

3 2. Golden shiner, Notemigonus crysoleucas;

4 3. Goldfish, Carassius auratus;

5 4. Mosquito fish, Gambusia affinis;

6 5. Red shiner, Notropis lutrensis;

7 6. Threadfin shad, Dorosoma petenense;

8 7. Waterdogs, except in that portion of Santa Cruz County lying east and south of State Highway 82, or that portion of
Cochise County lying west of the San Pedro River and south of State Highway 82.

B. A minnow dealer’s license also allows the take for sale, transport and sale of waterdogs from the waters of Arizona in
compliance with Commission order.

C. The following criteria are requisite for approval of a minnow dealer’s license:

1. One application must be submitted for each place of business. Each place of business shall be licensed separately.
2. One application must be submitted for each individual taking waterdogs for sale.

D. Application shall be made on a form provided by the Department, which is available from any Department office. The
Department shall issue the license or deny the application within 30 calendar days. Application requires the following to
be prowded by the applicant:

Name of applicant;

Date of birth;

Mailing address;

Location where aquatic wildlife will be held and sold;

Species of aquatic wildlife to be sold;

Signature of appllcant

E. Live baltf|sh specified in subsection A may be imported from California and Nevada without accompanying certification

that the fish are free from disease, or they may be imported from any other state if accompanied by certification that the

fish are free of furunculosis.

The minnow dealer’s license is subject to the provisions of R12-4-409.

This rule is effective January 1, 2001.
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	Unless exempted by A.R.S. § 41-1005, each agency shall begin the rulemaking process by first subm...
	Under the Administrative Procedure Act (A.R.S. § 41-1001 et seq.), an agency must allow at least ...
	NOTICE OF PROPOSED RULEMAKING

	TITLE 9. HEALTH SERVICES
	CHAPTER 8. DEPARTMENT OF HEALTH SERVICES FOOD, RECREATIONAL, AND INSTITUTIONAL SANITATION
	PREAMBLE
	1. Sections Affected Rulemaking Action
	R9-8-101 New Section R9-8-102 New Section R9-8-103 New Section R9-8-104 New Section Table 1 New T...

	2. The specific authority for the rulemaking, including both the authorizing statute (general) an...
	Authorizing statutes: A.R.S. §§ 36-136(A)(7) and 36-136(F)
	Implementing statutes: A.R.S. §§ 36-104(1)(b)(i), 36-132(A)(13), 36-136(H)(4), 36-136(H)(5), and ...

	3. A list of all previous notices appearing in the Register addressing the proposed rule:
	Notice of Rulemaking Docket Opening: 5 A.A.R. 3276, September 24, 1999
	Notice of Rulemaking Docket Opening: 5 A.A.R. 4579, December 10, 1999

	4. The name and address of agency personnel with whom persons may communicate regarding the rulem...
	Name: Will Humble, Office Chief
	Address: Arizona Department of Health Services Office of Environmental Health 3815 North Black Ca...
	Telephone: (602) 230-5941
	Fax: (602) 230-5933
	or
	Name: Kathleen Phillips
	Address: Arizona Department of Health Services 1740 West Adams, Room 102 Phoenix, Arizona 85007
	Telephone: (602) 542-1264
	Fax: (602) 542-1090
	E-mail: kphilli@hs.state.az.us

	5. An explanation of the rule, including the agency's reasons for initiating the rule:
	The proposed rules will repeal 9 A.A.C. 8, Article 1 in its entirety and replace it by incorporat...
	The Food Code modifications include the following:
	The food industry and the government share the responsibility of ensuring that food provided to c...
	The revisions to Article 1 are necessary to provide an updated system of prevention with overlapp...
	The advantages of well-written, scientifically sound, and up-to-date food codes have long been re...
	The Department has been working with representatives from industry, local health departments, aca...
	The modifications recommended by the Task Force included lowering the required temperature for ho...
	The Arizona Food Code Task Force and the Department believe that the proposed rules are necessary...

	6. A reference to any study that the agency proposes to rely on in its evaluation of or justifica...
	None

	7. A showing of good cause why the rule is necessary to promote a statewide interest if the rule ...
	Not applicable

	8. The preliminary summary of the economic, small business, and consumer impact:
	The proposed rules will significantly change food management practices by adopting a science-base...
	The proposed rules will create much more flexibility in food establishment operations by concentr...
	The most substantial economic impact of the proposed rules to food establishments will result fro...
	The reduction of cold holding temperatures from 45° F to 41° F will have an economic impact on th...
	The proposed rules recognize time as a critical control in maintaining food free of harmful patho...
	The proposed rules governing personal hygiene and protection from cross-contamination will add li...
	Other proposed rules are oriented to consumer protection rules on the display of food and warning...
	The proposed rules for compliance and enforcement provide the regulatory authority much more flex...
	Summary of Small Business Impacts
	About 96% of the food establishments in Arizona, including individual grocery, convenience, and f...
	Many of the large chains have already begun to incorporate the Food Code and HACCP principles int...
	Because independent, owner-operated food establishments do not experience the same economies of s...
	Even though small businesses may be impacted relatively more by the adoption of the proposed rule...
	The conversion to cold holding at 41°F may especially impact small businesses that are not affili...
	The proposed criteria dealing with reinspection of food code violations by the regulatory authori...
	1 Food establishments in Maricopa County are already required to have at least 1 certified food m...
	The Department, the Governor’s Regulatory Review Council, and the Office of the Secretary of Stat...

	9. The name and address of agency personnel with whom persons may communicate regarding the accur...
	Name: Will Humble, Office Chief
	Address: Arizona Department of Health Services Office of Environmental Health 3815 North Black Ca...
	Telephone: (602) 230-5941
	Fax: (602) 230-5933
	or
	Name: Kathleen Phillips
	Address: Arizona Department of Health Services 1740 West Adams, Room 102 Phoenix, Arizona 85007
	Telephone: (602) 542-1264
	Fax: (602) 542-1090
	E-mail: kphilli@hs.state.az.us

	10. The time, place, and nature of the proceedings for the adoption, amendment, or repeal of the ...
	The Department has scheduled the following oral proceedings:
	Date: August 14, 2000
	Time: 9:00 a.m.
	Location: Conference Rooms A & B 1740 West Adams Phoenix, Arizona 85007
	Nature: Oral Proceeding
	Date: August 15, 2000
	Time: 1:00 p.m.
	Location: City Council Chambers 211 West Aspen Flagstaff, Arizona 86001
	Nature: Oral Proceeding
	Date: August 18, 2000
	Time: 12:00 p.m.
	Location: Tucson State Complex, Room 222 400 West Congress Tucson, Arizona 85701
	Nature: Oral Proceeding
	Written comments on the proposed rulemaking or the preliminary economic, small business, and cons...

	11. Any other matters prescribed by statute that are applicable to the specific agency or to any ...
	Not applicable

	12. Incorporations by reference and their location in the rules:
	R9-8-107: United States Food and Drug Administration, Food Code: 1999 Recommendations of the Unit...

	13. The full text of the rules follows:


	TITLE 9. HEALTH SERVICES
	CHAPTER 8. DEPARTMENT OF HEALTH SERVICES FOOD, RECREATIONAL, AND INSTITUTIONAL SANITATION
	ARTICLE 1. FOOD AND DRINK
	ARTICLE 1. FOOD AND DRINK
	R9-8-101. Definitions
	R9-8-102. Applicability
	R9-8-103. Food Establishment License Application
	R9-8-104. Timeframes
	Table 1. Timeframes (in days)

	Type of Approval
	Statutory Authority
	Overall Timeframe
	Administrative Completeness Review Timeframe
	Substantive Review Timeframe
	FOOD ESTABLISHMENT LICENSE
	A.R.S. § 36- 136(H)(4)
	60
	30
	30
	Approval of Request for VARIANCE under FC, § 8- 103.10
	A.R.S. § 36- 136(H)(4)
	90
	30
	60
	Approval of Plans and Specifications under FC, § 8-201.11
	A.R.S. § 36- 136(H)(4)
	90
	30
	60
	Approval of HACCP PLAN under FC, § 8- 201.13
	A.R.S. § 36- 136(H)(4)
	90
	30
	60
	Approval of Inspection Form
	A.R.S. § 36- 136(H)(4)
	90
	30
	60
	Approval of Quality Assurance Program
	A.R.S. § 36- 136(H)(4)
	90
	30
	60
	R9-8-105. Issuance of License
	R9-8-106. License Suspension or Revocation
	R9-8-107. Food Safety Requirements
	R9-8-108. Inspection Standardization and Documentation
	R9-8-109. Cease and Desist and Abatement
	R9�8�111. Scope and legal authority Repealed
	R9�8�112. Definitions Repealed
	R9�8�113. Prohibition Repealed
	R9�8�114. Minimum standards Repealed
	R9�8�115. Right of entry Repealed
	R9�8�116. Examination and condemnation Repealed
	R9�8�117. Refuse Repealed
	R9�8�118. Plans Repealed
	R9�8�119. Permits Repealed
	R9�8�121. Non�specific places or operations; scope Repealed
	R9�8�122. Non�specific places or operations; general Repealed
	R9�8�123. Non�specific places or operations; physical plant Repealed
	R9�8�124. Non�specific places or operations; water supply Repealed
	R9�8�125. Non�specific places or operations; toilets and lavatories Repealed
	R9�8�126. Non�specific places or operations; utensils and equipment Repealed
	R9�8�127. Non�specific places or operations; wholesomeness and storage of food and drink Repealed
	R9�8�131. Food service establishments Repealed
	R9�8�132. Food care Repealed
	R9�8�133. Personnel Repealed
	R9�8�134. Equipment and utensils Repealed
	R9�8�135. Cleaning, sanitization and storage of equipment and utensils Repealed
	R9�8�136. Sanitary facilities and controls Repealed
	R9�8�137. Construction and maintenance of physical facilities Repealed
	R9�8�138. Mobile food units or pushcarts Repealed
	R9�8�139. Temporary food service Repealed
	R9�8�140. Compliance procedures Repealed
	R9�8�151. Shellfish Repealed
	R9�8�156. Vending machines; sanitation ordinance and code Repealed
	R9�8�160. Definition Repealed
	R9�8�161. Ice manufacturing plant; sanitation Repealed
	R9�8�162. Ice manufacturing plant; toilet and lavatory Repealed
	R9�8�163. Ice manufacturing plant; water supply Repealed
	R9�8�164. Ice manufacturing plant; miscellaneous Repealed
	R9�8�165. Ice making and dispensing equipment Repealed
	R9�8�171. Bakeries; definitions Repealed
	R9�8�172. Bakeries; general Repealed
	R9�8�173. Bakeries; physical plant Repealed
	R9�8�174. Bakeries; toilet and lavatory Repealed
	R9�8�175. Bakeries; water supply Repealed
	R9�8�176. Bakeries; utensils and equipment Repealed
	R9�8�177. Bakeries; refrigeration Repealed
	R9�8�178. Bakeries; storage; display; transportation Repealed
	R9�8�181. Definitions Repealed
	R9�8�182. General Repealed
	R9�8�183. Physical plant Repealed
	R9�8�184. Toilet and lavatory Repealed
	R9�8�185. Water supply Repealed
	R9�8�186. Utensils and equipment Repealed
	R9�8�187. Refrigeration; packaging; transportation Repealed
	R9�8�188. Processed meat and meat food product requirements for retail meat establishments Repealed
	R9�8�189. Inspections Repealed
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	TITLE 12. NATURAL RESOURCES
	CHAPTER 4. GAME AND FISH COMMISSION
	PREAMBLE
	1. Sections Affected Rulemaking Action
	R12-4-313 Amend R12-4-316 Amend R12-4-406 Amend R12-4-407 Amend R12-4-411 Amend

	2. The specific authority for the rulemaking, including both the authorizing statute (general) an...
	Authorizing statute: A.R.S. § 17-231(A)(1)
	Implementing statutes: A.R.S. § 17-231(A)(3); 17-102; and 17-301 for R12-4-313; A.R.S. § 17-231(A...

	3. A list of all previous notices appearing in the Register addressing the proposed rule:
	Notice of Rulemaking Docket Opening for all rules: 5 A.A.R. 4503, November 26, 1999
	Notice of Rulemaking Docket Opening for R12-4-407: 5 A.A.R. 765, March 12,1999

	4. The name and address of agency personnel with whom persons may communicate regarding the rulem...
	Name: Mark E. Naugle, Manager, Rules and Risk Management
	Address: Arizona Game and Fish Department, DORR 2221 West Greenway Road Phoenix, Arizona 85023-4399
	Telephone: (602) 789-3289
	Fax: (602) 789-3677

	5. An explanation of the rule, including the agency's reasons for initiating the rule:
	Scientific research indicates that the introduction of non-native crayfish into Arizona’s managed...
	Crayfish are detrimental to Arizona’s native aquatic communities, selectively foraging invertebra...
	Crayfish are currently available as live bait for recreational fishing and through the pet trade....
	Three rules related to the use of live crayfish as bait will be amended as follows:
	R12-4-316. Possession, Transportation, and Importation of Live Baitfish, Crayfish, and Waterdogs
	This rule is established to control the introduction of undesirable species and to lessen the pro...
	R12-4-313. Lawful methods of taking aquatic wildlife; restrictions
	This rule prescribes and permits as many lawful methods of take as possible for aquatic wildlife,...
	R12-4-411. Minnow dealer's license
	This rule prescribes the criteria and operating requirements for a minnow dealer’s license, in or...
	Two rules related to the import, purchase, and sale of live crayfish in the aquarium trade (pet t...
	R12-4-406. Restricted Live Wildlife
	This rule lists that wildlife for which a special license is required in order to engage in any a...
	R12-4-407. Exemptions from Special License Requirements for Restricted Live Wildlife
	This rule waives requirements for a special license in situations where waiver may be accomplishe...
	In addition, the incorporation by reference in subsection (A)(9) will be updated to identify the ...

	6. A reference to any study that the agency proposes to rely on in its evaluation of or justifica...
	Fernandez, P.J., and P.C. Rosen. 1996. Effects of the introduced crayfish Orconectes virilis on n...
	Childs, Mike, Arizona Game and Fish Department, Research Branch. 1999. Literature Review and Fiel...
	A person may obtain copies of or review these reports by contacting:
	Name: Dona Marie Markley, Rules Management Section
	Address: Arizona Game and Fish Department 2221 West Greenway Road, DORR Phoenix, Arizona 85023
	Fax: (602) 789-3677


	7. A showing of good cause why the rule is necessary to promote a statewide interest if the rule ...
	Not applicable

	8. The preliminary summary of the economic, small business, and consumer impact:
	R12-4-313. Lawful Methods of Taking Aquatic Wildlife; Restrictions
	R12-4-316. Possession, Transportation, and Importation of Live Baitfish, Crayfish, and Waterdogs
	R12-4-411. Minnow Dealer’s License
	Individuals directly affected by the proposed rulemaking include bass and catfish fishermen, cray...
	Fishermen will no longer be able to purchase live crayfish from minnow dealer’s for use as bait, ...
	The proposed rulemaking will benefit sport fishermen, the general public, and aquatic researchers...
	R12-4-406. Restricted Live Wildlife
	R12-4-407. Exemptions from Special License Requirements for Restricted Live Wildlife
	Individuals directly affected by the proposed rulemaking include pet owners, pet stores, tropical...
	Under the proposed rule change to R12-4-406, individuals who enjoy crayfish as pets, would be req...
	The proposed amendments to R12-4-407 will allow persons already possessing crayfish, either as pe...
	The proposed rule change to R12-4-407 will also allow restaurants and the food market trade to co...
	Under the proposed rulemaking, any private individual wishing to possess live freshwater crayfish...
	The proposed rulemaking will benefit sport fishermen, the general public, and aquatic researchers...

	9. The name and address of agency personnel with whom persons may communicate regarding the accur...
	Terry B. Johnson or Larry Riley Nongame Branch Chief Fisheries Branch Chief Arizona Game and Fish...

	10. The time, place, and nature of the proceedings for the making, amendment, or repeal of the ru...
	Written comments will be accepted until Monday, August 21, 2000 at 5:00 p.m. and should be submit...
	Dona Marie Markley, Rulewriter Arizona Game and Fish Department, DORR 2221 West Greenway Road Pho...
	Public hearing on the proposed rules will be held:
	Date: Saturday, August 19, 2000
	Time: 10:00 a.m.
	Location: Arizona State Fairgrounds Wildlife Building McDowell and 17th Avenue Phoenix, Arizona
	The Game and Fish Commission will hold a public hearing and may take action to amend the rule on:
	Date: Saturday, October 21, 2000
	Time: 10:00 a.m.
	Location: Fraternal Order of Police Lodge 12851 North 19th Avenue Phoenix, Arizona
	Persons with a disability may request a reasonable accommodation, such as a sign language interpr...
	The Arizona Game and Fish Department (AGFD) prohibits discrimination on the basis of race, color,...

	11. Any other matters prescribed by statute that are applicable to the specific agency or to any ...
	Not applicable

	12. Incorporations by reference and their location in the rules:
	None

	13. The full text of the rules follows:


	TITLE 12. NATURAL RESOURCES
	CHAPTER 4. GAME AND FISH COMMISSION
	ARTICLE 3. TAKING AND HANDLING OF WILDLIFE
	ARTICLE 4. LIVE WILDLIFE
	ARTICLE 3. TAKING AND HANDLING OF WILDLIFE
	R12-4-313. Lawful methods of taking aquatic wildlife; restrictions
	R12-4-316. Possession, transportation, and importation of live baitfish, crayfish, and waterdogs

	ARTICLE 4. LIVE WILDLIFE
	R12-4-406. Restricted Live Wildlife
	R12-4-407. Exemptions from Special License Requirements for Restricted Live Wildlife
	R12-4-411. Minnow Dealer’s License




