Arizona Administrative Register

Notices of Supplemental Proposed Rulemaking

NOTICES OF SUPPLEMENTAL PROPOSED RULEMAKING

After an agency has filed a Notice of Proposed Rulemaking with the Secretary of State’s Office for Register publica-
tion and filing and the agency decides to prepare a Notice of Supplemental Proposed Rulemaking for submission to
the Office, the Secretary of State shall publish the Notice under the Administrative Procedure Act (A.R.S. § 41-1001
et seq.). Publication of the Notice of Supplemental Proposed Rulemaking shall appear in the Register before holding
any oral proceedings (A.R.S. § 41-1022).
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NOTICE OF SUPPLEMENTAL PROPOSED RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 6. DEPARTMENT OF HEALTH SERVICES
COMMUNICABLE DISEASES

PREAMBLE

Register citation and datefor the original Notice of Proposed Rulemaking:
Notice of Proposed Rulemaking: 7 A.A.R. 5130, November 9, 2001

Sections Affected Rulemaking Action
R9-6-802 New Section
R9-6-803 New Section

The gpecific authority for the rulemaking, including both the authorizing statute (general) and the statutes the

rules areimplementing (specific):
Authorizing statute: A.R.S. § 36-136(F)

Implementing statute: A.R.S. § 13-1210

The name and address of agency personnel with whom per sons may communicate regarding therule:
Name: Margaret Moore

Address: Arizona Department of Health Services
Bureau of Epidemiology and Disease Control Services
3815 N. Black Canyon Highway
Phoenix, AZ 85015

Telephone: (602) 230-5819

Fax: (602) 230-5973

E-mail: mamoore@hs.state.az.us

or

Name: Kathleen Phillips, Rules Administrator
Address: Arizona Department of Health Services

1740 W. Adams St., Room 102
Phoenix, AZ 85007

Telephone: (602) 542-1264
Fax: (602) 364-1150
E-mail: kphilli@hs.state.az.us

An explanation of therule, including the agency’s reasonsfor initiating therule:
This rulemaking adds a new Article 8, entitled “ Assaults on Officers or Firefighters’ to 9 A.A.C. 6. The new Article
8 includes three new Sections to implement A.R.S. § 13-1210. A.R.S. § 13-1210 provides a procedure whereby alaw
enforcement officer, correctional service officer, detention officer, private prison security officer, or firefighter or the
officer or firefighter's employer can obtain a court-ordered test for the presence of blood-borne disease agents,
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including the human immunodeficiency virus, in the blood of an individual charged in acriminal complaint for inter-
fering with the official duties of the officer or firefighter by biting, scratching, spitting, or transferring blood or other
bodily fluids on or through the skin or membranes of the officer or firefighter. A.R.S. § 13-1210 makes the Arizona
Department of Health Services responsible for establishing the notification procedure to be used to provide such test
results. This rulemaking creates a definitions Section and two additional Sections that describe the notification proce-
dure to be used and identify the parties responsible for providing notice.

6. An explanation of the substantial change that resulted in this supplemental notice:
The Department became aware that health care providers compliance with the rules might be enhanced if the rules
more closely resembled the rule for reporting positive HIV test results. Thus, in an effort to make the rules more sim-
ilar to the rule for reporting positive HIV test results, while still maintaining the mandate of A.R.S. § 13-1210, the
Department made the following changes:

a. InR9-6-802(A), (B), and (C), the Department extended the notification deadlines from 14 days to 30 days and
added “ after the date”;

b. In R9-6-802(C), the Department changed “a laboratory report” to “written notice” to be consistent with R9-6-

802(A)(2) and (F);

The Department replaced R9-6-802(G) in its entirety;

The Department deleted R9-6-802(H) and (1);

e. InR9-6-803(A) and (B), the Department extended the notification deadlines from 14 days to 30 days and added
“after the date”;

f.  In R9-6-803(B), the Department changed “a laboratory report” to “written notice” to be consistent with R9-6-
803(A)(3) and (E);

g. The Department replaced R9-6-803(F) in its entirety;

h. The Department replaced R9-6-803(G) in its entirety; and

i. The Department deleted R9-6-803(H).

oo

In addition, to improve the clarity, conciseness, and understandability of the rules, the Department made several
minor changes to the text of the rules.

7. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a

previous grant of authority of a political subdivision of this state:
Not applicable

8. Thepreiminary summary of the economic, small business, and consumer impact:
As used in this economic impact summary, minima means less than $1,000, moderate means $1,000 to $9,999, and

substantial means $10,000 or greater.

The Department will incur a moderate cost for staff time to write, review, and process the rules through promulga-
tion. The Department anticipates that the rules themselves will result in no additional burden on the Department.

The occupational health care provider for an officer or firefighter who isthe victim of an assault covered by A.R.S. §
13-1210 will incur minimal costs as aresult of the notification requirementsin the rule. Likewise, the health care pro-
vider for a subject who is ordered to provide blood samples for testing under A.R.S. § 13-1210 will incur minimal
costs as aresult of the notification requirementsin the rule. If a subject is detained or incarcerated, the chief medical
officer of the facility in which the subject is detained or incarcerated will also incur minimal costs as a result of the
notification requirements in the rule. The Department estimates that fewer than 50 subjects are ordered to provide
blood specimens under A.R.S. § 13-1210 each year. Thus, the aggregate costs for occupational health care providers,
health care providers, and chief medical officers should not be greater than moderate for each group.

A number of entities will benefit from the rules. The Department will receive minimal benefits from no longer receiv-
ing inquiries from individuals and agencies confused about the notification process under A.R.S. § 13-1210. Each
officer or firefighter who is the victim of an assault covered by A.R.S. 8 13-1210 will receive a significant, unquanti-
fiable benefit from the information received in the notification counseling and the ability to take appropriate action to
protect the officer’s or firefighter’s own health and the health of those around the officer or firefighter if the subject
tests positive for an infectious agent. A subject will also receive a significant, unquantifiable benefit from the infor-
mation received in the natification counseling and the ability to receive treatment to combat an infectious agent for
which the subject tests positive and to take action to protect the health of those around the subject.

A law enforcement agency or firefighting agency that employs an officer or firefighter who is the victim of an assault
covered by A.R.S. 8 13-1210 will receive a significant, unquantifiable benefit from theinformation received in a noti-
fication counseling and the ability to institute appropriate control measures to prevent further transmission if an
officer or firefighter has been exposed to an infectious subject. A law enforcement agency that is detaining or incar-
cerating a subject will receive the same benefit from the ability to institute appropriate control measures to prevent
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transmission by an infectious subject.

The individuals who are required to provide notice under the rules will receive minimal benefits from the clarity of
the notification procedure under therules. Currently, there is much confusion over who is responsible to provide noti-
fication to whom and in what manner. The rules clarify the responsible parties, identify to whom each responsible
party is to provide natification, and prescribe the manner in which notification is to be completed. The Department
solicited input from a number of different law enforcement agencies, firefighting agencies, courts, and health care
provider organizations throughout the state in drafting the rules and designated the individuals who are required to
provide notice after determining the parties who are typically involved in providing this notification in the absence of

rules.

9. The name and address of agency personnel with whom persons may communicate regarding the accuracy of the
economic, small business, and consumer impact statement:

Name:
Address:

Telephone:
Fax:
E-mail:

or

Name:
Address:

Telephone:
Fax:
E-mail:

Margaret Moore

Arizona Department of Health Services

Bureau of Epidemiology and Disease Control Services
3815 N. Black Canyon Highway

Phoenix, AZ 85015

(602) 230-5819
(602) 230-5973

mamoore@hs.state.az.us

Kathleen Phillips, Rules Administrator

Arizona Department of Health Services
1740 W. Adams ., Room 102
Phoenix, AZ 85007

(602) 542-1264
(602) 364-1150
kphilli@hs.state.az.us

10. The time, place, and nature of the proceedings for the making. amendment. or repeal of the rule or, if no

proceeding is scheduled, where, when, and how persons may request an oral proceeding on the proposed rule:

Date:
Time:

L ocation:

Nature:

Close of record:

May 6, 2002
9:00 am.

Arizona Department of Health Services
Division of Assurance and Licensure Services
1647 E. Morten Ave., Hearing Room

Phoenix, AZ 85020

Oral Proceeding

A person may submit written comments on the proposed rules until 5:00 p.m. on May 6, 2002, to
theindividuals listed in items #4 and #9.

11. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of

rules:
Not applicable

12. Incorporationsby reference and their location in therules:

Not applicable

13. Thefull text of the changes follows:
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TITLE 9. HEALTH SERVICES

CHAPTER 6. DEPARTMENT OF HEALTH SERVICES
COMMUNICABLE DISEASES

ARTICLE 8. RENUMBERED ASSAULTSON OFFICERSOR FIREFIGHTERS

Section
R9-6-802. Renumbered Notice of Test Results; Subject Incarcerated or Detained
R9-6-803. Renumbered Notice of Test Results; Subject Not Incarcerated or Detained

ARTICLE 8. RENUMBERED ASSAULTSON OFFICERSOR FIREFIGHTERS

R9-6-802. Renumbered Notice of Test Results; Subject I ncarcerated or Detained
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Within 44 30 days after the date of receipt of alaboratory report for blood tests ordered by the a health care provider on a

subject, the health care provider shall provide:

1. A copy of thelaboratory report to the chief medical officer of the facility in person, by delivery service, by facsimile
transmission, or by mail; and

2. Written notice to the occupational health care provider.

Within 44 30 days after the date of receipt of a laboratory report dndersabseetion{A), the chief medical officer of the

facility shall provide:

1. Personal notice, telephonic notice, or written notice to the subject;

2. If requested by the subject, a copy of the laboratory report in person, by delivery service, by facsimile transmission,
or by mail to the subject; and

3. Personal notice, telephonic notice, or written notice to the officer in charge of the facility.

Within 34 30 days after the date of receipt of alaberatery-repert written notice, the occupational health care provider shall

provide personal notice, telephonic notice, or written notice to the officer or firefighter and the employer.

An individual who notifies a subject, officer, or firefighter shall describe the test results and provide or arrange for the

subject, officer, or firefighter to receive the following information about each agent for which the subject was tested:

A description of the disease or syndrome caused by the agent, including its symptoms;

A description of how the agent is transmitted to others;

The average window period for the agent:

An explanation that a negative test result does not rule out infection and that retesting for the agent after the average

window period has passed is necessary to rule out infection;

M easures to reduce the likelihood of transmitting the agent to others and that it is necessary to continue the measures

until a negative test result is obtained after the average window period has passed or until an infection, if detected, is

eliminated;

That it is necessary to notify others that they may be or may have been exposed to the agent by the individual receiv-

ing natice;

The availability of assistance from local health agencies or other resources; and

The confidential nature of the subject’s test results.

An individual who notifies the employer or the officer in charge of the facility shall describe the test results and provide or

arrange for the employer or the officer in charge of the facility to receive the following information about each agent for

which the subject’s test results indicate the presence of infection:

1. A description of the disease or syndrome caused by the agent, including its symptoms;

A description of how the agent is transmitted to others;

M easures to reduce the likelihood of transmitting the agent to others;

The availability of assistance from local health agencies or other resources; and

The confidential nature of the subject’s test results.

An individual who provides notice under this Section shall not provide a copy of the laboratory report to anyone other
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An |nd|V|duaI who provi des n0t| ce under this Section shaII take measures to protect the confidentiality of the subject’s
Dersonal |dent|fV| ng information and test results

3-H.The health care provider who ordered the tests shall eomplv with all applicable reporting requirements contained in this

Chapter.

R9-6-803. Renumbered Notice of Test Results; Subject Not | ncarcerated or Detained
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Within 44 30 days after the date of receipt of alaboratory report for blood tests ordered by the a health care provider on a

subject, the health care provider shall provide:

1. Personal notice, telephonic notice, or written notice to the subject;

2. If requested by the subject, a copy of the laboratory report in person, by delivery service, by facsimile transmission,
or by mail to the subject; and

3. Written notice to the occupational health care provider.

Within 34 30 days after the date of receipt of ataberatery-repert written notice, the occupational health care provider shall

provide personal notice, telephonic notice, or written notice to the officer or firefighter and the employer.

An individual who notifies a subject, officer, or firefighter shall describe the test results and provide or arrange for the

subject, officer, or firefighter to receive the following information about each agent for which the subject was tested:

1. A description of the disease or syndrome caused by the agent, including its symptoms;

2. A description of how the agent is transmitted to others;

3. Theaverage window period for the agent;

4. An explanation that a negative test result does not rule out infection and that retesting for the agent after the average
window period has passed is necessary to rule out infection;

5. Measuresto reduce the likelihood of transmitting the agent to others and that it is necessary to continue the measures
until a negative test result is obtained after the average window period has passed or until an infection, if detected, is
eliminated;

6. That it isnecessary to notify others of the possibility of exposure to the agent by the individual receiving notice;

7. Theavailability of assistance from local health agencies or other resources; and

8. The confidential nature of the subject’s test results.

An individual who notifies the employer shall describe the test results and provide or arrange for the employer to receive
the following information about each agent for which the subject’s test results indicate the presence of infection:

1. A description of the disease or syndrome caused by the agent, including its symptoms;

A description of how the agent is transmitted to others;

M easures to reduce the likelihood of transmitting the agent to others;

The availability of assistance from local health agencies or other resources; and

The confidential nature of the subject’s test results.

An individual who provides notice under this Section shall not provide a copy of the |aboratory report to anyone other
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An individual who QI’OVIdeS not|ce under thls Sect|on shaII take measures to protect the confidentiality of the sub-

ject’'s Dersonal |dent|fV|nq information and test results
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The health care prow der Who orders the tests on a sub|ect shl ood may, at the t| me the subject is seen by the health
care provider, present the subject with a telephone number and instruct the subject to contact the health care provider
after a stated period of time for telephonic notice of the test results. Providing a telephone number and instructions as
allowed by this subsection does not satisfy the health care provider’s obligation to notify under subsection (A) if the
subj ect do& not contact the health care Drowder and receve tel ephon| c hotice.

+H.The health care prowder who orders the tests ona SJb|eCI s bIood shall comply with all applicable reporting require-

ments contained in this Chapter.
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