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NOTICE OF FINAL RULEMAKING

TITLE 7. EDUCATION

CHAPTER 2. STATE BOARD OF EDUCATION

PREAMBLE

1. Sections Affected Rulemaking Action
R7-2-306 Amend

2. The statutory authority for the rulemaking, including both the authorizing statute (general) and the statutes the
rule is implementing (specific):

Authorizing statute: A.R.S. § 15-203(A)
Implementing statutes: A.R.S. §§ 15-751 through 15-756 and 15-206 through 15-210

3. The effective date of the rule:
March 8, 2004

4. A list of all previous notices appearing in the Register addressing the final rule:
Notice of Proposed Rulemaking: 7 A.A.R. 4784, October 19, 2001
Notice of Supplemental Proposed Rulemaking: 9 A.A.R. 506, February 21, 2003
Notice of Supplemental Proposed Rulemaking: 9 A.A.R. 4118, September 26, 2003

5. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Christy Farley, Executive Director
Address: Arizona State Board of Education

1535 W. Jefferson
Phoenix, AZ 85007

Telephone: (602) 542-5057
Fax: (602) 542-3046

6. An explanation of the rule, including the agency’s reasons for initiating the rule:
The state law governing required services for English language learners (“ELLs”) formerly known as “limited
English proficient or LEP students,” has changed significantly in recent years. In November 2000, Arizona voters
approved Proposition 203, which repealed A.R.S. Title 15, Chapter 7, Article 3.1, and replaced it with a new Article
3.1 (codified as A.R.S. §§ 15-751 through 15-755).
In addition, the issuance of a federal court judgment and consent decree in Flores v. State of Arizona, United States
District Court case no. CIV 92-596 TUC-ACN (“Flores”), further changed the legal landscape in this area. The
Flores consent order imposed a number of duties on the State Board of Education (“Board”) and the State Superinten-
dent of Public Instruction (“Superintendent”) relating to the identification of and services for ELLs. These supple-
mental rules are intended to affect the mandates of the Flores consent order, as well as House Bill 2010, 2000
(codified as A.R.S. § 15-756).

7. A reference to any study relevant to the rule that the agency reviewed and either relied on in its evaluation of or
justification for the rule or did not rely on in its evaluation of or justification for the rule, where the public may
obtain or review each study, all data underlying each study, and any analysis of each study and other supporting
material:

None
8. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-

ous grant of authority of a political subdivision of this state:
The rule will not diminish a previous grant of authority of a political subdivision of this state.

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which have
appeared in the Register first as proposed rules and have been through the formal rulemaking process including approval by the Gover-
nor’s Regulatory Review Council or the Attorney General. The Secretary of State shall publish the notice along with the Preamble and the
full text in the next available issue of the Register after the final rules have been submitted for filing and publication.
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9. The summary of the economic, small business, and consumer impact:
Although the rule imposes various requirements on schools and the Arizona Department of Education (“Depart-
ment”), those requirements are unlikely to have any economic impact on small businesses and consumers.

The rule will most likely result in increased costs for school in three fiscal areas. First, schools will be required to per-
form new and additional assessments of certain students to determine their English language proficiency. Second,
schools may be required to hire additional or new teachers with appropriate training to teach students enrolled in ELL
programs. Third, schools may be required to hire additional staff to track ELL student progress and report that infor-
mation to the Department. All of these requirements will likely require additional school resources, but the economic
impact on each school will of course vary depending upon the school’s available resources and its ELL population.

The rule will also result in increased costs for the Department because the rule requires that the Department monitor
school compliance with the rule and with statutes related to ELL education.

10. A description of the changes between the proposed rule, including supplemental notices, and final rule (if applica-
ble):

The changes made between the proposed rule and the Notice of Final Rulemaking, including two supplemental rule-
making notices, are as follows:

Subsection (F)(4); subsection (I)(3): Before “Written” add “A”; then replace “W” in “Written” to “w”; before “docu-
mentation,” then insert “plan or other written”; then after “documentation” insert “describing”; then delete “of,” in
response to public comment and Attorney General’s opinion. Thus, these sections should now read: “A written plan
or other written documentation describing the compensatory instruction provided shall be kept in the student’s aca-
demic file.”

Subsection (G)(3); (G)(4): After “publisher’s” replace “recommended” with “designated,” in response to public com-
ment.

Subsection (G)(5): After “as” replace “FEW” with “FEP,” for clarification of intent.

Subsection (J)(4): After “that” replace “shal” with “shall,” for clarification of intent.

Subsection (J)(7): After “funds” add “for LEP students,” in response to public comment.

Subsection (K)(1) and (2): Delete the added subsection (K), in response to public comment.

The proposed rules used the term “IEP,” but did not include a definition for the term. The supplemental rules included
a definition that is incorporated into this Notice of Final Rulemaking.

The proposed rules require an LEA to assess the English language proficiency of all new PHLOTE students within 60
days of the beginning of the school year or within 30 school days of a student’s enrollment in school, whichever is
later. The final rules added a caveat to ensure compliance with NCLB Title III requirements, stating “unless the LEA
receives funds under Title III of the NCLB or another federal grant that requires earlier assessment and parental noti-
fication.”

The proposed rules, when referring to scores on assessments, made reference to the proficiency scores set by the pub-
lisher of the assessments. The supplemental rules clarified that the proficiency scores will be adopted by the State
Board of Education (“Board”) by adding language that allows the Board to set a proficiency score of its own determi-
nation if it believes the publisher’s proficiency score to be inappropriate. This change is included in this Notice of
Final Rulemaking.

The proposed rules, when addressing the re-evaluation of students exited from ELL programs, indicated that profi-
ciency scores on the evaluations would be set by the Superintendent of Public Instruction (“Superintendent”). Since it
is the Board, and not the Superintendent, that is charged by statute with adopting assessments, the supplemental rules,
and this Notice of Final Rulemaking, add language that properly vests that power with the Board.

The proposed rules required that the same test be used for reassessment of ELLs as was used for their initial assess-
ment. The final rules require an alternate version of the test be used.

The proposed rules provide a limited definition for “WICP” that lacked specificity. These Supplemental Rules pro-
vide a more extensive definition.

The proposed rules provide that a student could be determined to be a PHLOTE student based on responses to the
home language survey. These Supplemental Rules make two additions to this section: (1) language is added to require
the forms to inform parents that the responses to these questions will determine whether their student will be assessed
for English language proficiency, and (2) an additional option is added stating that PHLOTE status may also be deter-
mined based on responses on an enrollment form. 

The proposed rules provide that PHLOTE students be categorized as ELLs if they scored below the publisher’s desig-
nated score for English language proficiency or other such score adopted by the Board. These supplemental rules
clarify that if the Board adopts another score it must be based on the publisher’s designated score.
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The proposed rules eliminate the option to forego an English language proficiency test for a PHLOTE student based
on academic achievement demonstrated on the English reading comprehension subtest of the nationally standardized
norm-referenced achievement test. These supplemental rules reinsert this language and add demonstration of aca-
demic achievement based on meeting or exceeding the standards measured by the reading and writing portions of the
AIMS test.
The proposed rules include the statutory references as guidance for providing daily instruction in English language
development in ELL programs. These supplemental rules add A.R.S. § 15-753 as applicable to the existing references
of A.R.S. §§ 15-751 and 15-752.
The proposed rules require ELL programs to provide instruction in subject areas adopted by Board rules. These sup-
plemental rules add that this instruction shall be provided daily and shall be comparable in amount, scope, and quality
to that provided to English proficient students.
The proposed rules allow the parent or guardian of an ELL student to request a meeting with the school principal to
review the student’s progress in achieving proficiency and specified the individuals who must be included in such a
meeting. These final rules modify the language to require a principal to schedule a meeting if requested and specifies
the issues for discussion.
The proposed rules require notification to teachers when an ELL student has been reclassified as FEP. These final
rules eliminate this requirement.
The proposed rules require FEP students to be evaluated after reclassification for two years with the same English
language proficiency test used for initial assessment of the exited student. The supplemental rules changed the evalu-
ation tool from the English language proficiency test to an evaluation based on performing satisfactorily in achieving
the Arizona Academic Standards adopted by the Board. Performing satisfactorily was further defined in the supple-
mental and final rules.
The proposed rules require the Department to monitor at least 32 schools annually, including at least 10 LEAs that
have reported that they do not offer ELL programs in their schools. The supplemental and final rules modify this
requirement to reflect that these 10 LEAs have reported that they have 25 or fewer ELL students in their schools.
The proposed rules require the Department to monitor schools in addition to those specifically listed, “as appropriate,
upon receipt of a written complaint…” The supplemental and final rules modify this language to read: “Other LEAs
upon receipt of a documented written complaint…”
The proposed rules follow the Flores consent order language to allow the Board to direct the withholding of funds
that an LEA would normally receive for ELLs under A.R.S. § 15-943(1)(b) if an LEA was determined to be in contin-
ued noncompliance with state or federal laws applicable to ELL students. This was based on the version of A.R.S. §
15-756 that existed at the time the consent order was signed. This statute was later repealed by Proposition 203 in
November 2000. The supplemental and final rules therefore remove these consequences for continued noncompli-
ance. The final rules have been modified to reflect the enforcement mechanisms provided under federal law, 34 CFR
80.43 and Arizona state law, A.R.S. §§ 15-206 through 15-210.
The proposed rules eliminate references to “Appendix A,” and simply retain the language stating that the tests to be
administered shall be the “language proficiency tests approved by the Board.” However, the proposed rules mistak-
enly retained the “Appendix A” attachment which should have been eliminated. The final rules eliminate “Appendix
A.”
These final rules also contain additional technical and conforming changes.

11. A summary of the principal comments and the agency response to them:
The following comments were made to the proposed and supplemental rules:
Comment: Students in kindergarten and first grade should be administered reading and writing tests for English pro-
ficiency not just oral.
Response: Students in kindergarten and first grade are not administered reading and writing tests for English profi-
ciency because students have not yet attained these skills. The reading, writing, and oral English proficiency tests are
administered in grades 2-12 when they have attained the necessary skills, and if a student is reclassified as FEP, the
student will be evaluated annually for the next two years to determine if the student is performing satisfactorily. 

Comment: Teacher qualifications, experience, background, and training requirements are not specifically identified,
and there are no specifications for the number of, or in which academic areas, EL qualified teachers are required for
an EL program.
Response: Deleted subsection (K) from the proposed rules and began a new rule process to address this issue.

Comment: Not eliminate endorsements.
Response: Elimination of endorsements was not included in this activity.
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Comment: Consistency in using the terms “designated” and “recommended” score.

Response: Amended to “designated” score.

Comment: Use of IEP instead of “written documentation.”

Response: IEP is language used in Special Education and not applicable; amend to “written plan/documentation.”

Comment: Language directed Superintendent to withhold Group B weight funds from LEA, not just Group B weight
funds for LEP students.

Response: Amended to remove ability to withhold state funds due to statutory changes and replaced with authority to
withhold federal funds as allowed under federal law.

Comment: Evaluation instructions should include AIMS and Stanford 9.

Response: The rule adequately addresses the issue as proposed.

Comment: Inclusion of waiver process identified in Proposition 203.

Response: Superintendent is seeking an Attorney General’s Opinion for clarification before proposing as rule lan-
guage.

Comment: Only students identified as PHLOTE on a home language survey are to be assessed.

Response: Only parents or legal guardians may complete the home language survey. The rule language is consistent
with existing practice and aligns with federal requirements.

Comment: There was language in the proposed rules that was not consistent with the Flores Consent Order.

Response: The Board acknowledges that this rules package is the first step toward substantial compliance with the
Flores consent order and Proposition 203 passed in 2000, and has incorporated a majority of the issues raised
throughout public discussion in the second Notice of Supplemental Rulemaking and these Final Rules. The Board
also acknowledges that additional rules will be necessary to make further modifications and additions. 

Comment: The rules should include standards for performing satisfactorily during the monitoring of an FEP student
when a mechanism other than AIMS is used.

Response: The Board agrees that a standard should be developed and has asked the ADE to include this in the moni-
toring guidelines they are responsible for developing under A.R.S. § 15-756(B).

Comment: Rather than requiring an alternate version of the test be used for reassessment of ELLs, the guidelines
from the publishers should be utilized.

Response: The Board agrees that this is appropriate, however, was concerned that this may be considered a substan-
tive change and further delay the rulemaking process. This issue will be addressed in a future rules package on this
issue.

12. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of
rules:

No

13. Incorporations by reference and their location in the rule:
None

14. Was this rule previously adopted as an emergency rule?
No

15. The full text of the rule follows:
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TITLE 7. EDUCATION

CHAPTER 2. STATE BOARD OF EDUCATION

ARTICLE 3. CURRICULUM REQUIREMENTS AND SPECIAL PROGRAMS

Section
R7-2-306. Bilingual programs and English as a second language program English Language Learner Programs

ARTICLE 3. CURRICULUM REQUIREMENTS AND SPECIAL PROGRAMS

R7-2-306. Bilingual programs and English as a second language program English Language Learner Programs
A. Definitions. All terms defined in A.R.S. § 15-751 are applicable, with the following additions:

1. “AIMS test” means the Arizona Instrument to Measure Standards test prescribed by A.R.S. § 15-741.
2. “Arizona Academic Standards” means the standards adopted by the State Board of Education pursuant to A.R.S. §§

15-203, 15-701, and 15-701.01.
3. “Board” means the State Board of Education.
4. “Compensatory instruction” means instruction given in addition to regular classroom instruction, such as individual

or small group instruction, extended day classes, summer school or intersession school.
5. “Department” means the Department of Education.
6. “ELL” means English language learner.
7. “FEP” means fluent English language proficient, a student who has met the requirements for exit from an English

language learner program.
8. “Federal ELL grant monies” means federal grants or funds awarded to an LEA to educate ELLs or to improve the

LEA’s capacity to educate ELLs, including but not limited to grants awarded under Title III of the No Child Left
Behind Act of 2001, 20 U.S.C. 6301, et seq.

9. “IEP” means individualized education program, a written statement specifying special education services to be pro-
vided to a child with a disability.

10. “LEA” means local education agency, the school district or charter school that provides educational services.
11. “PHLOTE” means primary or home language other than English.
12. “Reassessment for reclassification” means the process of determining whether an English language learner may be

reclassified as fluent English proficient (FEP).
13. “Superintendent” means the State Superintendent of Public Instruction.
14. “WICP” means written individualized compensatory plan that documents the scope and type of services provided to

an ELL to overcome the identified language and academic deficiencies.
A.B.Identification of students to be assessed 

1. The primary or home language of all students shall be identified by the students’ parent or legal guardian on the upon
enrollment forms and on the home language survey. These documents shall inform parents that the responses to these
questions will determine whether their student will be assessed for English language proficiency.

2. The primary home language of the student shall be considered to be other than English in any of the following cases
A student shall be considered as a PHLOTE student if the home language survey or enrollment form indicates that
one or more of the following are true:
a. The primary language most often spoken used in the student’s home is a language other than English, regardless

of the language spoken by the student.
b. The language most often spoken by the student is a language other than English.
c. The student’s first acquired language is a language other than English.

3. The English language proficiency of all PHLOTE students shall be assessed as provided in subsection (C).
B.C.English language proficiency assessment

1. PHLOTE Students students in kindergarten and first grade whose primary language is other than English shall be
administered an oral English language proficiency assessment test approved by the State Board. of Education for the
purpose of assessing the comprehension and speaking of English. (Appendix A) Students in kindergarten and first
grade who score below the publisher’s designated score for fluent English proficient language proficiency, or other
such score based on the publisher’s designated score that is adopted by the Board, shall be classified as limited
English proficient (LEP) students ELLs.

2. PHLOTE Students students in grades 2-12 whose primary language is other than English may be screened prior to the
administration of a State Board of Education approved oral language proficiency assessment test. For the purpose of
screening, schools shall review the achievement level on the English reading comprehension subtest of the state pupil
achievement testing program. Students in grades 2-12 whose primary language is other than English and who score at
or below the 40th percentile or for whom no standardized test scores are available shall be administered an oral lan-
guage proficiency assessment test approved by the State Board of Education. shall be administered the oral, reading
and writing English language proficiency tests approved by the Board. Students who score below the publisher’s des-
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ignated score for fluent English proficient proficiency, or such other score based on the publisher’s designated score,
that is adopted by the Board, shall be classified as limited English proficient ELLs. PHLOTE students in grades 2-12
who have scored at or above the 40th percentile on the English reading comprehension subtest of the nationally stan-
dardized norm-referenced achievement test adopted pursuant to A.R.S. § 15-741 or who have met or exceeded the
standards on the reading and writing portions of the AIMS test are exempt from taking the oral, reading, and writing
English language proficiency tests and shall not be classified as ELLs.

3. Upon district staff recommendation or parental request, students in grades 2-12 whose primary language is other than
English and who score above the 40th percentile on the reading comprehension subtest of the state pupil achievement
testing program shall be administered an oral language proficiency assessment test approved by the State Board of
Education. Students who score below the publisher’s designated score for fluent English proficient shall be classified
as limited English proficient. English language proficiency assessments shall be conducted by individuals who are
proficient in English and trained in language proficiency testing to administer and score the tests.

4. Students in grades 2-12 whose primary language is other than English and who score as fluent English proficient on
the State Board of Education’s approved oral language proficiency assessment test shall be evaluated for achievement
in English reading and writing. Students who are determined to be performing below district standards established
pursuant to R7-2-301 and R7-2-302 for grade level shall be tentatively classified as limited English proficient and
referred for primary language assessment. The LEA shall assess the English language proficiency of all new
PHLOTE students as prescribed above within 60 days of the beginning of the school year or within 30 school days of
a student’s enrollment in school, whichever is later, unless the LEA receives funds under Title III of the No Child Left
Behind Act of 2001, 20 U.S.C. 6301 et seq. or another federal grant that requires earlier assessment and parental noti-
fication. 

5. English language proficiency assessments shall be conducted by individuals who are proficient in English and who
have been thoroughly trained to administer and score the test or procedure.

C. Primary language assessment
1. Students who are classified as limited English proficient shall be administered a primary language assessment in

comprehending, speaking, reading, and writing utilizing tests or procedures approved by the State Board of Educa-
tion. (Appendix B) Students in kindergarten and first grade and students whose primary language is not commonly
written, need not be assessed in reading and writing the primary language.

2. Primary language assessments shall be conducted by individuals who are proficient in the particular language and
who have been thoroughly trained to administer and score the test or procedure.

3. Students in grades 2-12 who were classified as limited English proficient on the basis of reading and writing alone
and who demonstrate no language proficiency in a language other that English shall be further reviewed by the dis-
trict to determine whether the student’s low performance in reading and writing is because the student is from an
environment in which another language is spoken. If the district finds that the low achievement is language related
the student shall continue to be classified as limited English proficient.

4. Students in grades K-12 who, as a result of the language assessments, are determined to have little or no fluency in
either language shall continue to be classified as limited English proficient and shall be referred for further evaluation
to complete the assessment.

D. Assessment of students in Special Education or in the Referral Process
1. Students in special education whose primary language is other than English shall be assessed for limited English pro-

ficiency as prescribed in subsections (B) and (C). If the special education director or designee finds the procedures to
be inappropriate for a particular student because of the nature of the handicapping condition, the district shall employ
alternate procedures for assessing English and primary language skills.

2. Students in special education shall be classified as limited English proficient as prescribed in subsections (B) and (C).
If the special education director or designee finds these standards to be inappropriate for a particular student, he shall
determine the impact of the handicapping condition upon the level of language proficiency and shall set the standards
for each student accordingly. Persons conducting the language assessments shall participate with the special educa-
tion director or designee in the determination of the student’s language proficiency designation.

3. Students whose primary language is other than English and who have been referred for special education evaluation
shall be assessed for limited English proficiency as prescribed in subsections (B) and (C). If the multidisciplinary
conference team finds the procedures to be inappropriate for a particular student because of the nature of the handi-
capping condition, the district shall employ alternate procedures for assessing English and primary language skills.

4. Students who have been referred for special education evaluation shall be classified as limited English proficient as
prescribed in subsections (B) and (C). If the multidisciplinary conference team finds these standards to be inappropri-
ate for a particular student, the team shall determine the impact of the handicapping condition upon the level of lan-
guage proficiency and shall set the standards for each student accordingly. Persons conducting the language
assessments shall participate with the multidisciplinary conference team in the determination of the student’s lan-
guage proficiency designation.
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E. Time to complete assessment
1. English and primary language assessments shall be completed by December 1, 1984, for all students whose primary

language is other than English, and by December 1, annually, thereafter for all newly enrolled students whose pri-
mary language is other than English.

2. Students whose primary language is other than English and who enroll after December 1, shall be assessed within 30
days of enrollment.

F. Program options
1. All students who have been classified as limited English proficient shall be provided a program as prescribed in

A.R.S. § 15-799.03.
2. Limited English proficient students shall be provided the State Board of Education’s course of study pursuant to R7-

2-301 and R7-2-302.
D. Assessment of students in special education or in the special education referral process

If a multidisciplinary evaluation or IEP team finds the procedures prescribed in subsections (B) and (C) inappropriate for
a particular special education student, the LEA shall employ alternate procedures for identifying such students or assess-
ing their English language proficiency. Persons conducting the English language assessment shall participate with the spe-
cial education multidisciplinary evaluation or IEP team in the determination of the student’s English language proficiency
designation.

E. Screening and assessment of students in gifted education
ELLs who meet the qualifications for placement in a gifted educational program shall receive programmatic services
designed to develop their specific areas of potential and academic ability and may be concurrently enrolled in gifted pro
grams and English language learner programs.

F. English language learner programs
1. All ELLs shall be provided daily instruction in English language development appropriate to their level of English

language proficiency and consistent with A.R.S. §§ 15-751, 15-752, and, as applicable, 15-753. The English language
instruction shall include listening and speaking skills, reading and writing skills, and cognitive and academic devel-
opment in English.

2. ELLs shall be provided daily instruction in subject areas required under the minimum course of study adopted by the
Board pursuant to R7-2-301 and R7-2-302 that is understandable and appropriate to the level of academic achieve-
ment of the ELL and is in conformity with accepted strategies for teaching ELLs. This subsection does not require an
LEA to provide daily instruction in every subject area required pursuant to R7-2-301 and R7-2-302 if those subject
areas are not provided daily to English proficient students.

3. The curriculum of all English language learner programs shall incorporate the Academic Standards adopted by the
Board and shall be comparable in amount, scope and quality to that provided to English language proficient students.

4. ELLs who are not progressing toward achieving proficiency of the Arizona Academic Standards adopted by the
Board, as evidenced by the failure to improve scores on the AIMS test or the nationally standardized norm-referenced
achievement test adopted pursuant to A.R.S. § 15-741, shall be provided compensatory instruction to assist them in
achieving those Arizona Academic Standards. A WICP describing the compensatory instruction provided shall be
kept in the student’s academic file.

5. On request of a parent or legal guardian of an ELL the principal of the ELL’s school shall require a meeting with the
principal or principal’s designee, the parent or legal guardian and the classroom teacher to review the student’s
progress in achieving proficiency in the English language or in making progress toward the Arizona Academic Stan-
dards adopted by the Board, to identify any problems, to determine appropriate solutions and to identify the person or
persons responsible for implementing the changes and determining their effectiveness.

G. Reassessment for reclassification
1. The purpose of reassessment is to determine if a limited English proficient student an ELL has developed the English

language skills necessary to succeed in the English language curricula.
2. A limited English proficient student An ELL may be reassessed for reclassification to fluent English proficient at any

time but no less than every two years at any time, but shall be reassessed for reclassification at least once per year.
3. All of the following criteria must be met in order for a student to be reclassified:

a. Teacher evaluation. The teacher must observe the student’s oral English proficiency and review the student’s per-
formance on the State Board of Education’s minimum competency skills in the required subjects to determine the
student’s readiness to succeed in an English language course of study. The student must be performing at a level
consistent with district standards for grade level established pursuant to R7-2-301 and R7-2-302.

b. Parental opinion and consultation. At least one of the student’s parents or legal guardians must be contacted by
telephone, written communication, or personal interview in the language of the home to inform him/her that the
child is being considered for reclassification and to give him/her the opportunity to review student performance
data and to provide input into the reclassification decision.
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c. Objective assessment of English oral language proficiency. The student must be reassessed with an oral language
proficiency assessment test selected by the district from the State Board of Education’s approved list. The student
must achieve the publisher’s designated score for fluent English proficient.

d. Objective assessment of writing skills. The student shall demonstrate writing skills at a level consistent with the
district standards for grade level established pursuant to R7-2-301 and R7-2-302. This shall be determined by use
of a standardized writing test or by a writing sample.

e. Objective assessment of reading skills. Two options are provided for this standard:
i. The student shall have scored at or above the 36th percentile of national norms on the reading comprehen-

sion subtest of the state pupil achievement testing program; or
ii. The student shall have scored in the range of the 31st to the 35th percentile if the criteria in subparagraphs

(a) through (d) are met and a decision to reclassify is made by a language assessment team which includes
the student’s parent, the student’s limited English proficiency program teacher pursuant to A.R.S. § 15-
799.03, and a school district representative.

4. Students who are exempt from the state pupil achievement testing program pursuant to A.R.S. § 15-744(B), need not
be administered an English reading and writing test. Such students shall continue to be classified as limited English
proficient.

5. Review of program sufficiency. When, as a result of each reassessment, a student continues to be classified as limited
English proficient, a review of the program services offered must be conducted. The purpose of the program review
will be to determine whether the program model and services selected for the student are being provided of the nature
and to the extent necessary to afford the limited English proficient student the opportunity to acquire sufficient
English language and academic skills to enable the student to meet reclassification criteria.

6. Follow-up for reclassified students. For one year following the reclassification of each student, the district shall
review achievement levels to ensure that each student has been correctly reclassified. This review must be conducted
at least twice during the follow-up year.

3. ELLs in kindergarten or first grade shall be reassessed with an alternate version of the oral test of English language
proficiency used for initial assessment, unless the same test is no longer published or available when a student is to be
reassessed. In such case, the school shall select a test from the Board approved tests for reassessment. Students who
score at or above the test publisher’s designated score for English language proficiency, or such other score adopted
by the Board based on the publisher’s designated score, may be reclassified as FEP. LEAs may also consider other
indications of a student’s overall progress, including teacher evaluation, and subject matter assessments that are
aligned with grade level state content and performance standards in deciding whether to reclassify a student who has
passed the oral proficiency test.

4. ELLs in grades 2-12 shall be reassessed with an alternate version of the oral, reading and writing English language
proficiency tests used for initial assessment, unless the same test is no longer published or available when a student is
to be reassessed. In such case the school shall select a test from the Board approved tests for reassessment. Students
who score at or above the test publisher’s designated score for English language proficiency, or such other score
adopted by the Board, in all of the tests shall be reclassified as FEP.

5. LEAs shall notify the parents or legal guardians in writing that their child has been reclassified as FEP when the stu-
dent meets the criteria for such reclassification.

H. Reassessment for reclassification of limited English proficient students whose language needs are addressed within the
context of special education of special education students for English language reclassification 
If a multidisciplinary evaluation or IEP team finds the procedures prescribed in subsection (G) inappropriate for a particu-
lar special education student, the LEA shall employ alternate procedures for reassessing the student for purposes of
English language reclassification. Persons conducting the English language reassessment shall participate with the special
education multidisciplinary evaluation or IEP team in the determination of the student’s English language proficiency des-
ignation.
1. Reassessment for language reclassification may be conducted at any time but no less than every two years. This pro-

cess shall be conducted in conjunction with the review of the individualized education plan (IEP) team.
2. The purpose of the reassessment is to determine whether the limited English proficient student in special education

has developed the English language skills necessary to succeed in English-only instruction.
3. The reassessment of special education students for reclassification shall be conducted as prescribed in subsection (G).

If the individualized education plan team finds the procedures to be inappropriate for a particular student because of
the nature of the handicapping condition, the district shall employ alternate procedures for reassessment.

4. Special education students shall be reclassified to fluent English proficient as prescribed in subsection (G). If the indi-
vidualized education plan team finds these standards to be inappropriate for a particular student, the team shall deter-
mine the impact of the handicapping condition upon the level of language proficiency and shall set the standards for
each student accordingly. Persons conducting the language assessments shall participate with the individualized edu-
cation plan team in the determination of the student’s language proficiency designation.
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I. Evaluation of FEP students after exit from ELL programs
1. The LEA shall monitor exited students based on the criteria provided in this Section during each of the two years

after being reclassified as FEP to determine whether these students are performing satisfactorily in achieving the Ari-
zona Academic Standards adopted by the Board. Such students will be monitored in reading, writing and mathemat-
ics skills and mastery of academic content areas, including science and social studies. The criteria shall be grade-
appropriate and uniform throughout the LEA, and upon request, is subject to Board review. Students who are not
making satisfactory progress shall, with parent consent, be provided compensatory instruction or shall be re-enrolled
in an ELL program. A WICP describing the compensatory instruction provided shall be maintained in the students’
ELL files.

2. The LEA shall use AIMS test scores to determine progress toward achieving the Arizona Academic Standards in
monitoring FEP students after exit from an ELL program unless no score is available. Performing satisfactorily will
be measured by whether a student meets or exceeds the state standards in reading, writing, and mathematics as mea-
sured by AIMS.

3. If an AIMS test score is not available because the test is not administered in the students’ grade or to assess progress
in academic subjects not assessed by AIMS, the LEA shall use one or more of the following criteria in its evaluation
to determine progress toward achieving the Arizona Academic Standards in monitoring FEP students after exit from
an ELL program:
a. LEA-developed criterion-referenced tests of academic achievement that demonstrate alignment to the Arizona

Academic Standards; or
b. Standardized tests measuring academic achievement that demonstrate alignment to the Arizona Academic Stan-

dards; or
c. Nationally norm-referenced test scores; or
d. Teacher recommendations based on classroom assessments that demonstrate alignment to the Arizona Academic

Standards.
J. Monitoring of ELL programs

1. Each year the Department shall monitor at least 32 LEAs, as follows:
a. At least 12 of the 50 LEAs with the highest ELL enrollment;
b. At least 10 LEAs with ELLs that are not included in the 50 described above;
c. At least 10 LEAs that have reported that they have 25 or fewer ELL students in their schools; and
d. Other LEAs upon receipt of a documented written complaint from any Arizona resident, the U.S. Department of

Education, or the U.S. Office for Civil Rights, alleging that the LEA is not complying with state or federal law
regarding ELLs.

2. All of the 50 LEAs in subsection (1)(a) shall be monitored by the Department at least once every four years.
3. The monitoring shall be on-site monitoring and shall include classroom observations, curriculum reviews, faculty

interviews, student records reviews, and review of ELL programs. The Department may use personnel from other
schools to assist in the monitoring.

4. The Department shall issue a report on the results of its monitoring within 45 days after completing the monitoring. If
the Department determines that an LEA is not complying with state or federal laws applicable to ELL students, the
LEA shall prepare and submit to the Department, within 60 days of the Department’s determination, a corrective
action plan that sets forth steps that the LEA will take to correct the deficiencies noted in the report.

5. The Department shall review and return such corrective action plan to the LEA within 30 days, noting any required
changes. No later than 30 days after receiving its corrective action plan back from the Department, the LEA shall
begin implementing the measures set forth in the plan, including any revisions required by the Department.

6. The Department shall conduct a follow-up evaluation of the LEA within one year after returning the corrective action
plan to the LEA.

7. If the Department finds continued non-compliance during the follow-up evaluation, the LEA shall be referred to the
Board for a determination of non-compliance. If the Board determines the LEA to be out of compliance with state or
federal laws applicable to ELL students, it may take one or more of the following actions:
a. Temporarily withhold cash payments of federal ELL grant monies;
b. Disallow (that is deny both use of funds and matching credit for) all or part of the cost of the activity or action not

in compliance;
c. Wholly or partly suspend or terminate the current award of federal ELL grant monies;
d. Withhold further awards of federal ELL grant monies for the program.

8. The Department shall monitor all LEAs that the Board has determined to be non-compliant and which have had fed-
eral ELL grant monies withheld or terminated to ensure that such LEAs do not reduce the amount of funds spent on
their ELL programs as the result of its loss of funds.
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Appendix A
English Language Assessment Tests and Procedures

A. Oral Language Proficiency Assessment
1. The following tests are approved for oral language assessment in English:

a. Bilingual Syntax Measure I (BSM I) K-2
b. Bilingual Syntax Measure II (BSM II) 3-12

Publisher: The Psychological Corporation
c. IDEA Oral Language Proficiency Test I (IPT I) K-6
d. IDEA Oral Language Proficiency Test II (IPT II) 7-12

Publisher: Ballard and Tighe, Inc.
e. Language Assessment Scales I (LAS I) -- Forms A and B, K-5
f. Language Assessment Scales (LAS II) -- Forms A and B, 6-12
g. Language Assessment Scales I (LAS I) Short Form, K-5
h. Language Assessment Scales II (LAS II) Short Form, 6-12

Publisher: Linguametrics Group
2. Districts may request authorization on an annual basis to utilize a test not listed above. The request shall be submitted

to the Department of Education by April 1 and shall include a copy of the test and the technical manual for the test.
The Department of Education shall review and approve/disapprove such requests by June 1 annually, based upon the
technical adequacy of the test in the areas of norming, reliability, validity, and administration.

3. Districts which conducted oral language proficiency assessment prior to August, 1984 may continue to utilize the
current tests for the 1984-1985 school year if the tests provide for the individual assessment of comprehension and
speaking.

B. Reading and Writing Assessments
1. Districts shall utilize the reading comprehension subtest of the state pupil achievement test or district procedures

established pursuant to R7-2-301 and R7-2-302 to assess proficiency in reading English.
2. Districts shall utilize procedures established pursuant to R7-2-301 and R7-2-302 to assess proficiency in writing

English.
Appendix B

Primary Language Assessment Tests and Procedures
A. Districts shall utilize formal tests to the extent such tests are available in the particular language for assessing comprehen-

sion, speaking, reading, and writing. Districts may refer to a list of such tests maintained by the Department of Education.
B. The parallel versions of the tests listed under Appendix A, (A)(1) shall be used for oral language proficiency assessment

in the native language, if available.
C. In the event no test is available in a particular language, a structured interview and academic evaluation shall be conducted

by personnel with proficiency in the particular language. Districts may refer to the Directory of Bilingual Resource Per-
sons maintained by the Department of Education to identify such individuals.
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NOTICE OF FINAL RULEMAKING

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS;
SECURITIES REGULATION

CHAPTER 4. CORPORATION COMMISSION
SECURITIES

PREAMBLE

1. Sections Affected Rulemaking Action
R14-4-149 New Section

2. The specific authority for the rulemaking, including both the authorizing statute (general) and the statutes the rule
is implementing (specific):

Authorizing statutes: A.R.S. §§ 44-1821 and 44-1845
Implementing statute: A.R.S. § 44-1844
Constitutional authority: Arizona Constitution, Article XI, §§ 6 and 13

3. The effective date of the rule:
March 8, 2004

4. A list of all previous notices appearing in the Register addressing the final rule:
Notice of Rulemaking Docket Opening: 8 A.A.R. 2903, July 12, 2002
Notice of Proposed Rulemaking: 9 A.A.R. 1238, April 18, 2003

5. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Sharleen A. Day, Associate General Counsel
Address: Arizona Corporation Commission, Securities Division

1300 W. Washington, 3rd Floor
Phoenix, AZ 85007-2996

Telephone: (602) 542-4242
Fax: (602) 594-7470

6. An explanation of the rule, including the agency’s reasons for initiating the rulemaking:
A.A.C. R14-4-149 (“rule 149”) will exempt from registration requirements offers made in connection with a pending
application. The exemption of offers that are made while a filing is pending is common practice in the industry. Sales
can be made only after the filing is effective. Preeffective offers take the form of the publication of tombstone adver-
tisements and the distribution of preliminary or “red herring” prospectuses (collectively “preliminary offering materi-
als”). In Arizona, preeffective offers are addressed in a 1986 Commission policy statement. The Commission
proposes the policy statement with the making of rule 149. All issuers in Arizona will be required to comply with rule
149 before distributing preliminary offering materials. The Commission believes the making of rule 149 will benefit
industry and investors while maintaining investor protections.

7. A reference to any study relevant to the rule that the agency reviewed and either relied on in its evaluation of or
justification for the rule or did not rely on in its evaluation of or justification for the rule, where the public may
obtain or review each study, all data underlying each study, and any analysis of each study and other supporting
material:

None
8. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-

ous grant of authority of a political subdivision of this state:
Not applicable

9. The summary of the economic, small business, and consumer impact:
The economic, small business, and consumer impact statement for the amendments to R14-4-149 (“the rule”) ana-
lyzes the costs, savings, and benefits that accrue to the Commission, the office of the Attorney General, the regulated
public, and the general public. With the adoption of the proposed rule, the impact on established Commission proce-
dures, Commission staff time, and other administrative costs is minimal. The estimated additional cost to the office of
the Attorney General is minimal. The benefits provided by the rule are nonquantifiable. The rule should benefit the
Commission’s relations with the regulated public because the industry can gauge interest in Arizona for an offering
before it sells out in another jurisdiction while awaiting registration in Arizona. The public will benefit from being
able to participate in an offering before it sells out in another jurisdiction while awaiting registration in Arizona. The
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Commission anticipates that the proposed rulemaking will not significantly increase monitoring, recordkeeping, or
reporting burdens on businesses or persons. The costs of implementation or enforcement are only marginally
increased.

10. A description of the changes between the proposed rule, including supplemental notices, and final rule (if applica-
ble):

To comply with format rules of the Secretary of State, the Division has reformatted the capitalization of the Section
heading. In response to written comments, the Division has proposed a change to the text in one subsection, which is
not substantially different from the proposed rule. This change is set forth below and has been incorporated into the
rule attached to this Notice.
R14-4-149(A)(3):
The issuer, or any of its predecessors, affiliates, directors, officers, general partners, or individuals holding a similar
position of leadership, or beneficial owners of ten percent or more of any class of its equity securities, or any under-
writer of the securities do not fall within any of the disqualification provisions of A.R.S. § 44-1901(G)(1) through (6).

11. A summary of the comments made regarding the rule and the agency response to them:
The agency received two comments letters following the Notice of Proposed Rulemaking from the following persons:
Alan Parness, Esq. of Cadawalader, Wickersham & Taft LLP in New York, and Edward Alterman, Esq. of Fried,
Frank, Harris, Shriver & Jacobson in New York. The comments addressed the following.
Public comment suggested that the disqualification provision in subsection (A)(3) disqualifies more persons than are
disqualified under A.R.S. § 44-1901, from which the disqualifying language in proposed rule 149 was taken, specifi-
cally that subsection (A)(3) prevents an issuer from using the exemption if “any” underwriter falls within the disqual-
ification provisions while A.R.S. § 44-1901(G) requires that the “managing” underwriter fall within the
disqualification provisions before the issuer would be disqualified. The objective with respect to proposed subsection
(A)(3) is to prevent persons with certain disciplinary histories from using the exemption. The Commission revised
subsection (A)(3) to delete any reference to underwriters. The Commission believes the reference to underwriters is
unnecessary and deletion of the reference will not dilute investor protections because to conduct business in Arizona,
a dealer must be registered under the Arizona Securities Act.
General concern was also expressed regarding the disqualification provisions in subsection (A)(5) prohibiting the use
of the exemption by offerings of a blind pool, and in subsection (A)(6) prohibiting the offerings of “speculative or
high risk” securities. The persons commenting believe these provisions are unnecessarily restrictive because sales can
only be made to the public after the offering was registered in Arizona and the persons commenting recommended the
disqualification provisions be deleted from the proposed rule. The Commission disagreed that the provisions were
unnecessarily restrictive and made no change. An offering of a blind pool would not be registered under the Arizona
Securities Act without specificity of proceeds. Offerings of securities defined as “speculative” must include a legend
on the front of the prospectus identifying the securities as “speculative or high risk” before they may be sold under the
Arizona Securities Act. While investors will receive additional relevant disclosure in the final prospectus, the Com-
mission believes it important that investors receive all relevant information in the prospectus by which they will make
their investment decision, which may be the preliminary prospectus that has not been subject to registration standards
under the Arizona Securities Act. The Commission believes no investor protection interests are served by permitting
an issuer to use an exemption to generate interest in an offering that may not ultimately be registered under the Ari-
zona Securities Act without significant disclosure amendments. The Commission made no change.
Finally, the comments suggest that the disqualifying provisions in proposed rule 149 will make it more difficult for an
issuer to conduct a public offering in Arizona. An issuer disqualified under proposed rule 149 cannot distribute any
offering materials to potential Arizona investors until the offering is effective with the Securities and Exchange Com-
mission and the Commission. The Commission noted that while this may affect an issuer’s ability to ultimately sell its
securities in Arizona, the disqualification provisions serve broad investor protection interests. The Commission made
no change. 

12. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of
rules:

None
13. Incorporations by reference and their location in the rule:

The following materials are incorporated by reference in rule 149(A):
17 CFR 230.134 (2001)
17 CFR 230.255 (2001)
17 CFR 230.430 (2001)

14. Was this rule previously made as an emergency rule?
Not applicable

15. The full text of the rule follows:
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TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS;
SECURITIES REGULATION

CHAPTER 4. CORPORATION COMMISSION
SECURITIES

ARTICLE 1. IN GENERAL RELATING TO THE ARIZONA SECURITIES ACT

Section
R14-4-149. Exemption From Registration for Offers Made in Connection with a Pending Application

ARTICLE 1. IN GENERAL RELATING TO THE ARIZONA SECURITIES ACT

R14-4-149. Exemption From Registration for Offers Made in Connection with a Pending Application
A. If all of the following apply, offers made in accordance with the requirements under U.S. Securities and Exchange Com-

mission rule 134, 17 C.F.R. 230.134 (2001), rule 255, 17 C.F.R. 230.255 (2001), or rule 430, 17 C.F.R. 230.430 (2001),
which are incorporated by reference and contain no later editions or amendments, shall be added to the class of transac-
tions exempt under A.R.S. § 44-1844.
1. The issuer has applied for registration of the securities to which the offers relate under the Securities Act of 1933, or

the securities are exempt from registration under that act.
2. The issuer has filed with the Commission an application for registration of the securities to which the offers relate, or

the issuer has filed a notice under A.R.S. § 44-1843.01(B).
3. The issuer, or any of its predecessors, affiliates, directors, officers, general partners, or individuals holding a similar

position of leadership, or beneficial owners of ten percent or more of any class of its equity securities do not fall
within any of the disqualification provisions of A.R.S. § 44-1901(G)(1) through (6).

4. The issuer is not applying for registration under A.R.S. § 44-1902.
5. The offering is not of a blind pool as defined in A.R.S. § 44-1801(1).
6. The offering is not of speculative or high risk securities as defined by R14-4-118(C).
7. No part of the purchase price is received until the securities are registered in Arizona, or the exemption under A.R.S.

§ 44-1843.01(B) is effective.
8. An indication of interest in response to an offer made under this Section involves no obligation or commitment of any

kind.
B. The rules incorporated by reference are on file with the Office of the Secretary of State. Copies of the incorporated mate-

rial are available from the Commission and the Superintendent of Documents, Government Printing Office, Washington,
DC, 20402.
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	CHAPTER 2. STATE BOARD OF EDUCATION
	Article 3. Curriculum Requirements and Special Programs
	Section
	R7-2-306. Bilingual programs and English as a second language program English Language Learner Programs

	Article 3. Curriculum Requirements and Special Programs
	R7-2-306. Bilingual programs and English as a second language program English Language Learner Programs
	A. Definitions. All terms defined in A.R.S. § 15-751 are applicable, with the following additions:
	1. “AIMS test” means the Arizona Instrument to Measure Standards test prescribed by A.R.S. § 15-741.
	2. “Arizona Academic Standards” means the standards adopted by the State Board of Education pursuant to A.R.S. §§ 15-203, 15-701, and 15-701.01.
	3. “Board” means the State Board of Education.
	4. “Compensatory instruction” means instruction given in addition to regular classroom instruction, such as individual or small group instruction, extended day classes, summer school or intersession school.
	5. “Department” means the Department of Education.
	6. “ELL” means English language learner.
	7. “FEP” means fluent English language proficient, a student who has met the requirements for exit from an English language learner program.
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	9. “IEP” means individualized education program, a written statement specifying special education services to be provided to a child with a disability.
	10. “LEA” means local education agency, the school district or charter school that provides educational services.
	11. “PHLOTE” means primary or home language other than English.
	12. “Reassessment for reclassification” means the process of determining whether an English language learner may be reclassified as fluent English proficient (FEP).
	13. “Superintendent” means the State Superintendent of Public Instruction.
	14. “WICP” means written individualized compensatory plan that documents the scope and type of services provided to an ELL to overcome the identified language and academic deficiencies.

	A.B. Identification of students to be assessed
	1. The primary or home language of all students shall be identified by the students’ parent or legal guardian on the upon enroll...
	2. The primary home language of the student shall be considered to be other than English in any of the following cases A student...
	a. The primary language most often spoken used in the student’s home is a language other than English, regardless of the language spoken by the student.
	b. The language most often spoken by the student is a language other than English.
	c. The student’s first acquired language is a language other than English.

	3. The English language proficiency of all PHLOTE students shall be assessed as provided in subsection (C).

	B.C. English language proficiency assessment
	1. PHLOTE Students students in kindergarten and first grade whose primary language is other than English shall be administered a...
	2. PHLOTE Students students in grades 2-12 whose primary language is other than English may be screened prior to the administrat...
	3. Upon district staff recommendation or parental request, students in grades 2-12 whose primary language is other than English ...
	4. Students in grades 2-12 whose primary language is other than English and who score as fluent English proficient on the State ...
	5. English language proficiency assessments shall be conducted by individuals who are proficient in English and who have been thoroughly trained to administer and score the test or procedure.

	C. Primary language assessment
	1. Students who are classified as limited English proficient shall be administered a primary language assessment in comprehendin...
	2. Primary language assessments shall be conducted by individuals who are proficient in the particular language and who have been thoroughly trained to administer and score the test or procedure.
	3. Students in grades 2-12 who were classified as limited English proficient on the basis of reading and writing alone and who d...
	4. Students in grades K-12 who, as a result of the language assessments, are determined to have little or no fluency in either l...

	D. Assessment of students in Special Education or in the Referral Process
	1. Students in special education whose primary language is other than English shall be assessed for limited English proficiency ...
	2. Students in special education shall be classified as limited English proficient as prescribed in subsections (B) and (C). If ...
	3. Students whose primary language is other than English and who have been referred for special education evaluation shall be as...
	4. Students who have been referred for special education evaluation shall be classified as limited English proficient as prescri...

	E. Time to complete assessment
	1. English and primary language assessments shall be completed by December 1, 1984, for all students whose primary language is o...
	2. Students whose primary language is other than English and who enroll after December 1, shall be assessed within 30 days of enrollment.

	F. Program options
	1. All students who have been classified as limited English proficient shall be provided a program as prescribed in A.R.S. § 15-799.03.
	2. Limited English proficient students shall be provided the State Board of Education’s course of study pursuant to R7- 2-301 and R7-2-302.

	D. Assessment of students in special education or in the special education referral process
	If a multidisciplinary evaluation or IEP team finds the procedures prescribed in subsections (B) and (C) inappropriate for a par...
	E. Screening and assessment of students in gifted education
	ELLs who meet the qualifications for placement in a gifted educational program shall receive programmatic services designed to d...
	F. English language learner programs
	1. All ELLs shall be provided daily instruction in English language development appropriate to their level of English language p...
	2. ELLs shall be provided daily instruction in subject areas required under the minimum course of study adopted by the Board pur...
	3. The curriculum of all English language learner programs shall incorporate the Academic Standards adopted by the Board and shall be comparable in amount, scope and quality to that provided to English language proficient students.
	4. ELLs who are not progressing toward achieving proficiency of the Arizona Academic Standards adopted by the Board, as evidence...
	5. On request of a parent or legal guardian of an ELL the principal of the ELL’s school shall require a meeting with the princip...

	G. Reassessment for reclassification
	1. The purpose of reassessment is to determine if a limited English proficient student an ELL has developed the English language skills necessary to succeed in the English language curricula.
	2. A limited English proficient student An ELL may be reassessed for reclassification to fluent English proficient at any time but no less than every two years at any time, but shall be reassessed for reclassification at least once per year.
	3. All of the following criteria must be met in order for a student to be reclassified:
	a. Teacher evaluation. The teacher must observe the student’s oral English proficiency and review the student’s performance on t...
	b. Parental opinion and consultation. At least one of the student’s parents or legal guardians must be contacted by telephone, w...
	c. Objective assessment of English oral language proficiency. The student must be reassessed with an oral language proficiency a...
	d. Objective assessment of writing skills. The student shall demonstrate writing skills at a level consistent with the district ...
	e. Objective assessment of reading skills. Two options are provided for this standard:
	i. The student shall have scored at or above the 36th percentile of national norms on the reading comprehension subtest of the state pupil achievement testing program; or
	ii. The student shall have scored in the range of the 31st to the 35th percentile if the criteria in subparagraphs (a) through (...


	4. Students who are exempt from the state pupil achievement testing program pursuant to A.R.S. § 15-744(B), need not be administered an English reading and writing test. Such students shall continue to be classified as limited English proficient.
	5. Review of program sufficiency. When, as a result of each reassessment, a student continues to be classified as limited Englis...
	6. Follow-up for reclassified students. For one year following the reclassification of each student, the district shall review a...
	3. ELLs in kindergarten or first grade shall be reassessed with an alternate version of the oral test of English language profic...
	4. ELLs in grades 2-12 shall be reassessed with an alternate version of the oral, reading and writing English language proficien...
	5. LEAs shall notify the parents or legal guardians in writing that their child has been reclassified as FEP when the student meets the criteria for such reclassification.

	H. Reassessment for reclassification of limited English proficient students whose language needs are addressed within the context of special education of special education students for English language reclassification
	If a multidisciplinary evaluation or IEP team finds the procedures prescribed in subsection (G) inappropriate for a particular s...
	1. Reassessment for language reclassification may be conducted at any time but no less than every two years. This process shall be conducted in conjunction with the review of the individualized education plan (IEP) team.
	2. The purpose of the reassessment is to determine whether the limited English proficient student in special education has developed the English language skills necessary to succeed in English-only instruction.
	3. The reassessment of special education students for reclassification shall be conducted as prescribed in subsection (G). If th...
	4. Special education students shall be reclassified to fluent English proficient as prescribed in subsection (G). If the individ...

	I. Evaluation of FEP students after exit from ELL programs
	1. The LEA shall monitor exited students based on the criteria provided in this Section during each of the two years after being...
	2. The LEA shall use AIMS test scores to determine progress toward achieving the Arizona Academic Standards in monitoring FEP st...
	3. If an AIMS test score is not available because the test is not administered in the students’ grade or to assess progress in a...
	a. LEA-developed criterion-referenced tests of academic achievement that demonstrate alignment to the Arizona Academic Standards; or
	b. Standardized tests measuring academic achievement that demonstrate alignment to the Arizona Academic Standards; or
	c. Nationally norm-referenced test scores; or
	d. Teacher recommendations based on classroom assessments that demonstrate alignment to the Arizona Academic Standards.


	J. Monitoring of ELL programs
	1. Each year the Department shall monitor at least 32 LEAs, as follows:
	a. At least 12 of the 50 LEAs with the highest ELL enrollment;
	b. At least 10 LEAs with ELLs that are not included in the 50 described above;
	c. At least 10 LEAs that have reported that they have 25 or fewer ELL students in their schools; and
	d. Other LEAs upon receipt of a documented written complaint from any Arizona resident, the U.S. Department of Education, or the U.S. Office for Civil Rights, alleging that the LEA is not complying with state or federal law regarding ELLs.

	2. All of the 50 LEAs in subsection (1)(a) shall be monitored by the Department at least once every four years.
	3. The monitoring shall be on-site monitoring and shall include classroom observations, curriculum reviews, faculty interviews, ...
	4. The Department shall issue a report on the results of its monitoring within 45 days after completing the monitoring. If the D...
	5. The Department shall review and return such corrective action plan to the LEA within 30 days, noting any required changes. No...
	6. The Department shall conduct a follow-up evaluation of the LEA within one year after returning the corrective action plan to the LEA.
	7. If the Department finds continued non-compliance during the follow-up evaluation, the LEA shall be referred to the Board for ...
	a. Temporarily withhold cash payments of federal ELL grant monies;
	b. Disallow (that is deny both use of funds and matching credit for) all or part of the cost of the activity or action not in compliance;
	c. Wholly or partly suspend or terminate the current award of federal ELL grant monies;
	d. Withhold further awards of federal ELL grant monies for the program.

	8. The Department shall monitor all LEAs that the Board has determined to be non-compliant and which have had federal ELL grant ...

	Appendix A
	English Language Assessment Tests and Procedures
	A. Oral Language Proficiency Assessment
	1. The following tests are approved for oral language assessment in English:
	a. Bilingual Syntax Measure I (BSM I) K-2
	b. Bilingual Syntax Measure II (BSM II) 3-12
	Publisher: The Psychological Corporation
	c. IDEA Oral Language Proficiency Test I (IPT I) K-6
	d. IDEA Oral Language Proficiency Test II (IPT II) 7-12
	Publisher: Ballard and Tighe, Inc.
	e. Language Assessment Scales I (LAS I) -- Forms A and B, K-5
	f. Language Assessment Scales (LAS II) -- Forms A and B, 6-12
	g. Language Assessment Scales I (LAS I) Short Form, K-5
	h. Language Assessment Scales II (LAS II) Short Form, 6-12
	Publisher: Linguametrics Group

	2. Districts may request authorization on an annual basis to utilize a test not listed above. The request shall be submitted to ...
	3. Districts which conducted oral language proficiency assessment prior to August, 1984 may continue to utilize the current tests for the 1984-1985 school year if the tests provide for the individual assessment of comprehension and speaking.

	B. Reading and Writing Assessments
	1. Districts shall utilize the reading comprehension subtest of the state pupil achievement test or district procedures established pursuant to R7-2-301 and R7-2-302 to assess proficiency in reading English.
	2. Districts shall utilize procedures established pursuant to R7-2-301 and R7-2-302 to assess proficiency in writing English.

	Appendix B
	Primary Language Assessment Tests and Procedures
	A. Districts shall utilize formal tests to the extent such tests are available in the particular language for assessing comprehension, speaking, reading, and writing. Districts may refer to a list of such tests maintained by the Department of Education.
	B. The parallel versions of the tests listed under Appendix A, (A)(1) shall be used for oral language proficiency assessment in the native language, if available.
	C. In the event no test is available in a particular language, a structured interview and academic evaluation shall be conducted...
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	CHAPTER 4. CORPORATION COMMISSION SECURITIES
	PREAMBLE
	1. Sections Affected Rulemaking Action
	R14-4-149 New Section

	2. The specific authority for the rulemaking, including both the authorizing statute (general) and the statutes the rule is implementing (specific):
	Authorizing statutes: A.R.S. §§ 44-1821 and 44-1845
	Implementing statute: A.R.S. § 44-1844
	Constitutional authority: Arizona Constitution, Article XI, §§ 6 and 13

	3. The effective date of the rule:
	March 8, 2004
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	Notice of Proposed Rulemaking: 9 A.A.R. 1238, April 18, 2003

	5. The name and address of agency personnel with whom persons may communicate regarding the rulemaking:
	Name: Sharleen A. Day, Associate General Counsel
	Address: Arizona Corporation Commission, Securities Division 1300 W. Washington, 3rd Floor Phoenix, AZ 85007-2996
	Telephone: (602) 542-4242
	Fax: (602) 594-7470

	6. An explanation of the rule, including the agency’s reasons for initiating the rulemaking:
	A.A.C. R14-4-149 (“rule 149”) will exempt from registration requirements offers made in connection with a pending application. T...

	7. A reference to any study relevant to the rule that the agency reviewed and either relied on in its evaluation of or justifica...
	None

	8. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previous grant of authority of a political subdivision of this state:
	Not applicable

	9. The summary of the economic, small business, and consumer impact:
	The economic, small business, and consumer impact statement for the amendments to R14-4-149 (“the rule”) analyzes the costs, sav...

	10. A description of the changes between the proposed rule, including supplemental notices, and final rule (if applicable):
	To comply with format rules of the Secretary of State, the Division has reformatted the capitalization of the Section heading. I...
	R14-4-149(A)(3):
	The issuer, or any of its predecessors, affiliates, directors, officers, general partners, or individuals holding a similar posi...

	11. A summary of the comments made regarding the rule and the agency response to them:
	The agency received two comments letters following the Notice of Proposed Rulemaking from the following persons: Alan Parness, E...
	Public comment suggested that the disqualification provision in subsection (A)(3) disqualifies more persons than are disqualifie...
	General concern was also expressed regarding the disqualification provisions in subsection (A)(5) prohibiting the use of the exe...
	Finally, the comments suggest that the disqualifying provisions in proposed rule 149 will make it more difficult for an issuer t...

	12. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class of rules:
	None

	13. Incorporations by reference and their location in the rule:
	The following materials are incorporated by reference in rule 149(A):
	17 CFR 230.134 (2001)
	17 CFR 230.255 (2001)
	17 CFR 230.430 (2001)

	14. Was this rule previously made as an emergency rule?
	Not applicable

	15. The full text of the rule follows:
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	ARTICLE 1. IN GENERAL RELATING TO THE ARIZONA SECURITIES ACT
	Section
	R14-4-149. Exemption From Registration for Offers Made in Connection with a Pending Application

	ARTICLE 1. IN GENERAL RELATING TO THE ARIZONA SECURITIES ACT
	R14-4-149. Exemption From Registration for Offers Made in Connection with a Pending Application
	A. If all of the following apply, offers made in accordance with the requirements under U.S. Securities and Exchange Commission ...
	1. The issuer has applied for registration of the securities to which the offers relate under the Securities Act of 1933, or the securities are exempt from registration under that act.
	2. The issuer has filed with the Commission an application for registration of the securities to which the offers relate, or the issuer has filed a notice under A.R.S. § 44-1843.01(B).
	3. The issuer, or any of its predecessors, affiliates, directors, officers, general partners, or individuals holding a similar p...
	4. The issuer is not applying for registration under A.R.S. § 44-1902.
	5. The offering is not of a blind pool as defined in A.R.S. § 44-1801(1).
	6. The offering is not of speculative or high risk securities as defined by R14-4-118(C).
	7. No part of the purchase price is received until the securities are registered in Arizona, or the exemption under A.R.S. § 44-1843.01(B) is effective.
	8. An indication of interest in response to an offer made under this Section involves no obligation or commitment of any kind.

	B. The rules incorporated by reference are on file with the Office of the Secretary of State. Copies of the incorporated material are available from the Commission and the Superintendent of Documents, Government Printing Office, Washington, DC, 20402.



