Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which have
appeared in the Register first as proposed rules and have been through the formal rulemaking process including approval by the Gover-
nor’s Regulatory Review Council or the Attorney General. The Secretary of State shall publish the notice along with the Preamble and the
full text in the next available issue of the Register after the final rules have been submitted for filing and publication.

NOTICE OF FINAL RULEMAKING
TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 12. BOARD OF FUNERAL DIRECTORS AND EMBALMERS

Editor’s Note: The following two Notices of Final Rulemaking were exempt from Executive Order 2012-03 as issued by Gov-
ernor Brewer. (See the text of the executive order on page 2720.)

1.

[~

[

[~

[

6.

[R14-144]
PREAMBLE
Articles. Parts, or Sections Affected (as applicable) Rulemaking Action
R4-12-101 Amend
R4-12-602 Repeal
R4-12-612 Amend
R4-12-613 Amend
R4-12-621 Repeal
R4-12-631 Amend
R4-12-632 Repeal
R4-12-633 Amend
R4-12-634 Repeal

Citations to the agency’s statutory rulemaking authority to include the authorizing statute (general) and the imple-
menting statute (specific):
Authorizing statute: A.R.S. § 32-1307(A)(5)

Implementing statute: A.R.S. 88 32-1301, 32-1365.01, 32-1365.02, 32-1371, 32-1372, 32-1373, 32-1393, 32-1394,
32-1397, 32-1398, 32-1398.01, 32-1399, 36-831

The effective date of the rule:
November 9, 2014

Citations to all related notices published in the Reqgister as specified in R1-1-409(A) that pertain to the record of the
final rules:
Notice of Rulemaking Docket Opening: 20 A.A.R 1111, May 16, 2014

Notice of Proposed Rulemaking: 20 A.A.R. 1101, May 16, 2014

The agency’s contact person who can answer guestions about the rulemaking:
Name: Rudy Thomas, Executive Director

Address: Board of Funeral Directors and Embalmers
1400 W. Washington St., Suite 230
Phoenix, AZ 85007

Telephone: (602) 542-3095

Fax: (602) 542-3093

E-mail: rudy.thomas@funeralboard.us
Web site: www.azfuneralboard.us

An agency’s justification and reason why a rule should be made, amended. repealed. or renumbered. to include an
explanation about the rulemaking:
The Board is amending its cremation rules in Article 6 to make them conform to current statutory authority and cur-
rent standards for crematories; make the rules clear, concise, and understandable; correct statutory citations; and
reflect the changes set out in its 2012 Five-Year Review Report. The Board is amending its definitions in R4-12-101
to make the terms understandable to the reader and afford consistent interpretation and application of the terms
throughout the rules. The Board is repealing R4-12-602, Authorizing Agent, because A.R.S. § 32-1365.02 governs
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most of the provisions in the rule. The Board is amending crematory requirements in R4-12-613 to ensure that certain
information required by the Board’s statutes as stated in the rule is conveyed to a consumer purchasing cremation.
The Board is repealing R4-12-621 because many of the requirements are currently found in A.R.S. 8§ 32-1365.01
and 32-1365.02 and A.R.S. § 32-1393 et seq. Because the records requirements for a crematory or funeral establish-
ment that provides for cremation are the same, the Board is combining records requirements that are currently in R4-
12-631 and R4-12-632 into one rule, R4-12-631. The Board is repealing R4-12-634 because authorization for crema-
tion is set forth in A.R.S. § 32-1365.02.

The Board is submitting this rulemaking to the Secretary of state’s office in accordance with the exemption authoriza-
tion under item 4 of Executive Order 2012-03, State Regulatory Rulemaking Moratorium.

A reference to any study relevant to the rules that the agency reviewed and proposes either to rely on or not to rely

on _in_its evaluation of or justification for the rules. where the public may obtain or review each study. all data

underlying each study. and any analysis of each study and other supporting material:

[

The Board did not review or rely on any study.

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will

diminish a previous grant of authority of a political subdivision of this state:

[©

None

The summary of the economic. small business. and consumer_impact:

Annual cost/revenue changes are designated as minimal when less than $1,000, moderate when between $1,000 and
$5,000, and substantial when greater than $5,000.

The Board will incur moderate costs to write the rules. The rules update the current practices and procedures of the
Board and reflect amendments made to the Board’s statutory authority in 2007. The Board is repealing four of the
eight rules contained in Article 4, Chapter 12, Article 6 because the requirements are already contained in the funeral
board statutes, making the rules being repealed unnecessary. The requirements in R4-12-612 should not increase
costs to a crematory because the requirements clarify A.R.S. § 32-1394. Refrigeration is already required for human

remains that are not embalmed, so a crematory is required to either have a refrigerated holding facility or send the
human remains to a funeral establishment or crematory that has refrigeration. The requirements in R4-12-613 ensure
that certain information required by the Board’s statutes is being conveyed to a consumer purchasing cremation and is
already required by A.R.S. 8§ 32-1371, 32-1372, and 32-1373. The amendments should not increase costs to a
funeral establishment that provides for cremation. The records requirements in R4-12-631 should not increase costs
to a funeral establishment that provides for cremation or crematory because the rule is being combined with R4-12-
632 and the language is being amended for clarity, conciseness, and understandability. The language in R4-12-633
does not add any new requirements and should not increase costs to a funeral establishment that provides for crema-
tion, crematories, or the Board.

The Board, crematories, funeral establishments that provide for cremations, and consumers who choose cremation as
their final disposition should benefit from rules that are clearly and consistently written. A hospital or medical prac-
tice should not realize any increase in costs from the rules.

10. A description of any changes between the proposed rulemaking. to include supplemental notices. and the final

rulemaking:

Minor non-substantive changes were made between the proposed and final rulemaking at the request of GRRC staff.
Current provisions in R4-12-101 that were not amended were changed to “no change” in the final rulemaking. The
Board added definitions of “permanent” and “harmful” as suggested in its five-year review report and renumbered the
definitions in logical sequence. These changes are not substantial and make the terms used in the rules more under-
standable.

11. Anagency’s summary of the public stakeholder comments made about the rulemaking and the agency response to

the comments:

There were no comments made to the rules.

12. All agencies shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or

class of rules. Additionally. an agency subject to Council review under A.R.S. 8§ 41-1052 and 41-1055 shall respond

to the following questions:

a.

b.

o

Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-
mit is not used:
This section does not apply to this rulemaking.

Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal
law and if so. citation to the statutory authority to exceed the requirements of federal law:
Federal law is not applicable to the subject of the rules.

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness
of business in this state to the impact on business in other states:
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The Board did not receive such an analysis from any person.

13. A list of any incorporation by reference material as specified in A.R.S. § 41-1028 and its location in the rules:

None
14. Whether the rules were previously made. amended or repealed as emergency rules. If so, cite the notice published

in the Reqgister as specified in R1-1-409(A). Also. the agency shall state where the text was changed between the

emergency and the final rulemaking packages:

The rules were not made as emergency rules.

15. The full

text of the rules follows:

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 12. BOARD OF FUNERAL DIRECTORS AND EMBALMERS

ARTICLE 1. GENERAL PROVISIONS

Section
R4-12-101.  Definitions
ARTICLE 6. CREMATORY AND CREMATORY REGULATION
R4-12-602.  Awtherizing-agent Repealed
R4-12-612. Crematory requirements
R4-12-613.  Cremationcontainer-or-casketforcremation:requirements Requirements for a funeral establishment that pro-
vides for cremation
R4-12-621.  Cremationrequirements;prohibited-practices Repealed
R4-12-631. Crematoryrecord-of-cremations:—retention Record requirements for crematories and funeral establishments
that provide for cremation
R4-12-632.  Cremation-decumentationby-funeral-establishments Repealed
R4-12-633.  Disposition of records
R4-12-634.  Awutherization-oferemationrequiredinformation Repealed
ARTICLE 1. GENERAL PROVISIONS
R4-12-101.  Definitions
In this Chapter:
1. No change
a. Nochange
b. No change
c. Nochange
i. Nochange
ii. Nochange
iili. No change
iv. No change
2. No change
3. No change
4. No change
5. No change
6. No change
7. No change
8. No change
9. “Pesi
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40.9.No change

10. “Disposition-transit permit” means the document that meets the requirements in A.R.S. § 36-326 and A.A.C. R4-19-
302.

11. No change
12. No change

13. “Funeral establishment that provides for cremation” means a funeral establishment defined in A.R.S. § 32-1301(25)
that owns a crematory on or off the funeral establishments premises or contracts with a crematory for cremation.

43:14.No change

15. “Harmful” means to cause damage or impairment to an individual’s body.

44-16.No change

45:17.No change

18. “Permanent” means everlasting and existing perpetually.

46:19.No change

20. “Refrigerated” means the act of maintaining human remains at or below a temperature of 38 degrees Fahrenheit.
47 21.No change

48:22.No change

49:23.No change

ARTICLE 6. CREMATORY AND CREMATORY REGULATION
R4-12-602. A-u{-hei’-ﬁng-agem Regeale

eess—rs—Femeved—a#e#eaeh—eFemaHeﬂ Euumment and supplles malntalned in the crematorv do not |mDede Dassaoe
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through the crematory. and

- Human remains that are not embalmed are held in a
refrlqerated holdlnq faC|I|tv at the crematorv or sent to a funeral establlshment or another crematorv for refrlqeratlon

R4-12-613.  Cremation-containerorcasketforcremation—requirements Requirements for a funeral establishment

that provides for cremation
A. A funeral establishment that owns a crematory on or off the funeral establishment’s premises shall designate a responsible
cremationist.
A=B. The responsible funeral director of a funeral establishment which-effers that provides for cremation serviees shall display;
ensure that:

1 The cost of crematlon is mcluded on lts qeneral price Ilst reqmred by A.R. S 8 32 1371

2. A price card for cremation is placed as required by A.R.S. § 32-1372:

3. If the funeral establishment contracts with a licensed crematory to perform the cremation; the information required in
A.R.S. § 32-1373(A) and (B) is provided to the purchaser of the cremation;

4. A consumer who chooses cremation is informed that human remains may be cremated in a cremation container capa-
ble of being entirely consumed or reduced to fine residue during the cremation process, such as a casket, unfinished

wood box, or fiberboard container; and

&-5.Caskets or containers constructed of metal or of a substance whieh that
may emit harmful fumes When sub|ected to the crematlon process shaH—ne{—be are not not sold or used for crematlon
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R4-12-631.  GCremateryrecord-efcremation—retention Records requirements for crematories and funeral establish-

A.

B.

C.

D.

ments that provide for cremation

The responsible cremationist of a crematory or funeral establishment that provides for cremation autherity shall establish

and-maintain ensure for each cremation performed that the following records are established and maintained for a-peried

of five years from the date of the cremation a+recerd-efecach-eremation-which-shalHneclude-the following:

1. The name of the decedent and date of death

2. A i tghed-by H A - The authorization document
reduwed bv A R S. § 32 1365 01 |f apnllcable ora record of the oral or ertten consent of the authorizing agent that
meets the requirements in A.R.S. § 32-1365.02; and

2:3. A Coepy copy of the completed and—e*eeuted—dﬁpe&a%ﬁanert disposition-transit permit which-autherizes-the-erema-
tien- that meets the reduwements in A R S 8§ 36-326 and A.A.C. R9-19- 302

The responsible crematlonlst of a crematory or funeral establlshment that provides for cremation shall establish and main-

tain a written permanent chronological log of cremations shewing-the-fellowing-information that includes the identifica-
tion number and identification information required in A.R.S. § 32-1399(1) and the following for each cremation

performed:

1. The Bate day. month, and year the human remains were received at the crematory or funeral establishment that pro-
vides for cremation-;

2. Name of the decedent:;

3. The Name name of the persen-er-funeral-establishment-forwarding-the-human-rematns: responsible cremationist;

4. The Fype type of receptacle in which the human remains were received at the crematory, such as a wooden casket or

a cardboard, fiberboard, or wooden container-erwooeden-casket-ete;;

A Cheek check list showing receipt of the following:

a. Awuthorization-of cremation: The authorization document required in R4-12-631(A)(2); and

b. DBispesalftransitautherizing-the-cremation The disposition-transit permit-;
6 Code-indicatoriftherearereporisinthe-decedent’sfe:
7-6. The Fimeand-date time, day, month, and year of the cremation.;

8-7. The Name printed name and signature of the autheH-zed—eFematePy—epeFatetf cremationist who performed the crema-
tion;

8. The following information regarding Bispesitien-ef the cremated remalns meledmgtheefeuemng
a.

Pate The time, day, month, and year the cremated remains were
record-of-the-oceurrenee: disposed of according to the authority set forth i |n A.R.S. § 32-1365.01 or 32-1365.02;
Signature The name of the crematory, funeral establishment, or authorizing agent

persen-who-delivered;shipped
er—drspesed—ef—theeFemated—Femams authorized according to A.R.S. § 32-1365.01 or 32-1365.02 to dispose of

cremated remains; and

thenameef—mehpeesenmmemelelweeed—
C. The desﬂnaﬂenef—shmmentre# place and manner of d+spes+tren isposal accordlng t0 A R.S. § 32- 1399(7)

o

=

If the uncremated human remains are returned to the a funeral establishment, and-subsequenthy-delivered-to-the-erematory,
a—new—leg—entry—eha”—be—made the responsible cremationist shall ensure that the time, day, month, and year the human

remains were picked up and the name of the individual who picked up the human remains are recorded on the written
chronological log required in subsection (B).

If a funeral establishment returns human remains that have been sent back according to subsection (C), the responsible
cremationist shall ensure that a new entry that meets the requirements of subsection (B) is made.
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R4-12-632. eFemat-ren-deeu-meH{a{HH-by—fhmeFa-Fe&a-anems Regeale

R4-12-633. Disposition of records

A. If athe crematory of a funeral establishment that provides for cremation or a crematory changes ownership era-crematery
isseld, the responsible funeral director or responsible cremationist shall ensure the records described in R4-12-631 and
R4-12-632shall-be-delivered are provided to and-maintained-by-the-rew-ewners the new responsible funeral director of
the funeral establishment or responsible cremationist of the crematory.

B. If a funeral establishment that provides for cremation or a crematory is—¢losed ceases operations, within seven 20 days
afterelosing from the date of cessation, the responsible funeral director of the funeral establishment that provides for cre-
mation or responsible cremationist of a crematory shall ensure that the records required in R4-12-631 and-R4-12-632-shall
be are:

1. Belivered Provided to the Board office in person or by certified delivery mail; or
2. Delivered Prowded to another funeral establlshment or crematory and the location of the records is Drowded to the

NOTICE OF FINAL RULEMAKING

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 22. BOARD OF OSTEOPATHIC EXAMINERS IN MEDICINE AND SURGERY

[R14-145]
PREAMBLE
1. Articles. Parts, and Sections Affected (as applicable) Rulemaking Action

R4-22-101 Amend

R4-22-102 Renumber

R4-22-102 Amend

R4-22-103 Renumber

R4-22-103 New Section

R4-22-104 Renumber
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R4-22-104 Amend
R4-22-105 Renumber
R4-22-105 Amend
R4-22-106 Renumber
R4-22-106 Amend
R4-22-107 Repeal
R4-22-107 Renumber
R4-22-107 Amend
R4-22-108 Renumber
R4-22-108 Amend
R4-22-110 Renumber
R4-22-111 Renumber
R4-22-112 Renumber
R4-22-115 Renumber
Avrticle 2 Amend
R4-22-201 New Section
R4-22-202 New Section
R4-22-203 Renumber
R4-22-203 Amend
R4-22-204 New Section
R4-22-205 New Section
R4-22-206 New Section
R4-22-207 Amend
R4-22-212 Renumber
R4-22-212 New Section
Avrticle 3 New Article
R4-22-301 New Section
R4-22-302 New Section
R4-22-303 New Section
R4-22-304 New Section
R4-22-305 New Section
Avrticle 4 New Article
R4-22-401 Renumber
R4-22-401 Amend
R4-22-402 Renumber
R4-22-402 Amend
R4-22-403 Renumber
R4-22-403 Amend
Avrticle 5 New Article
R4-22-501 New Section
R4-22-502 New Section
R4-22-503 New Section
R4-22-504 New Section
R4-22-505 New Section
R4-22-506 New Section
R4-22-507 New Section
R4-22-508 New Section

2. Citations to the agency's statutory rulemaking authority to include both the authorizing statute (general) and the
implementing statute (specific):
Authorizing statute: A.R.S. §8 32-1803(A)(5) and 32-1803(C)(1)

Implementing statute: A.R.S. 88 32-1822, 32-1823, 32-1825, 32-1826, 32-1828, 32-1829, 32-1830, 32-1831, 32-
1832, 32-1855, 32-1855.01, 32-1859, 32-1861, and 32-1871

3. The effective date for the rules:
November 8, 2014
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a. If the agency selected a date earlier than the 60-day effective date as specified in A.R.S. § 41-1032(A). include
the earlier date and state the reason or reasons the agency selected the earlier effective date as provided in
AR.S. §41-1032(A)(1) through (5):

Not applicable

If the agency selected a date later than the 60-day effective date as specified in A.R.S. § 41-1032(A). include the
later date and state the reason or reasons the agency selected the later effective date as provided in A.R.S. § 41-
1032(B):

Not applicable
Citation to all related notices published in the Register to include the Redgister as specified in R1-1-409(A) that per-
tain to the record of the final rulemaking package:
Notice of Rulemaking Docket Opening: 19 A.A.R. 3988, December 6, 2013
Notice of Proposed Rulemaking: 20 A.A.R. 757, March 28, 2014

The agency's contact person who can answer questions about the rulemaking:
Name: Jenna Jones, Executive Director

[=

Address: Board of Examiners in Osteopathic Medicine and Surgery
9535 E. Doubletree Ranch Rd.
Scottsdale, AZ 85258

Telephone: (602) 771-2522
Fax: (480) 657-7715
E-mail: Jenna.Jones@azdo.gov
Web site: www.azdo.gov

An agency's justification and reason why a rule should be made, amended. repealed. or renumbered. to include an

explanation about the rulemaking:
The Board is making the changes identified as needed in a five-year review report approved by the Council on June 8,
2010, making new rules establishing minimum standards for dispensing drugs and office-based surgery, establishing
standards for reentering medical practice, and establishing a program for treatment and rehabilitation of impaired
physicians. The Board is making the rules consistent with statute, agency practice, and current rule-writing standards.
The standards established by the Board fulfill part of the Board’s statutory responsibility to protect public health and
safety.

A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its
evaluation of or justification for the rule. where the public may obtain or review each study. all data underlying
each study. and any analysis of each study and other supporting material:

The Board did not review and does not rely on a study in its evaluation of or justification for the rules.

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will
diminish a previous grant of authority of a political subdivision of this state:
Not applicable

A summary of the economic, small business, and consumer impact:
The following rule changes will have minimal economic impact on applicants and licensees:

» Increasing the charge for verification of a license issued by the Board;

» Establishing minimum requirements for dispensing drugs;

» Establishing standards for reentering medical practice;

» Establishing a program for treatment and rehabilitation of impaired physicians;

 Expanding the procedures that a medical assistant is permitted to perform under direct supervision; and
» Establishing minimum standards for performing office-based surgery.

10. A description of any changes between the proposed rulemaking. including supplemental notices. and the final

rulemaking:
In the Notice of Proposed Rulemaking, the date of the material incorporated by reference at R4-22-106(A)(1) was
incorrectly listed as August 2013. The correct date is March 2013. The incorporated material has never been pub-
lished with an August 2013 date so the mistake clearly is clerical. Correcting the date is not a substantial change
under the standards at A.R.S. 41-1025(B).

The Board made a non-substantial change to R4-22-102(A)(5) so the rule language tracks more closely the statutory
language at A.R.S. § 32-1826(A)(6).
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11. Anagency's summary of the public or stakeholder comments made about the rulemaking and the agency response
to comments:

The Board received no comments regarding the rulemaking and no one attended the oral proceeding on May1, 2014.

12. All agencies shall list any other matters prescribed by statute applicable to the specific agency or to any specific
rule or class of rules. Additionally. an agency subject to Council review under A.R.S. 88 41-1052 and 41-1055 shall
respond to the following questions:

None
a. Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-
mit is not used:
The licenses, registrations, and permits listed in R4-22-201 are general permits.
b. Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal
law and if so, citation to the statutory authority to exceed the requirements of federal law:
The rules are not more stringent than federal law. An osteopathic physician who dispenses a controlled substance
is required under 21 CFR, Chapter Il, to register with the federal Drug Enforcement Administration and to com-
ply with provisions regarding labeling, packaging, and recordkeeping. All health care providers are required
under the Health Information Technology for Economic and Clinical Health Act to make meaningful use of elec-
tronic records. The rules in Article 3 are consistent with federal law.
c. Whether a person submitted an analysis to the agency that compares the rule's impact of the competitiveness
of business in this state to the impact on business in other states:
No analysis was submitted.
13. Alist of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rule:
The following materials are incorporated by reference in R4-22-106:
Handbook of the Bureau of Osteopathic Specialists, revised March 2013, available from the AOA at 142 E. Ontario
Street, Chicago, IL 60611, 800-621-1773, or www.osteopathic.org
ABMS Guide to Medical Specialties, 2013, available from the ABMS at 222 N. LaSalle Street, Suite 1500, Chicago,
IL 60601, 312-436-2600, or www.abms.org
The following material is incorporated by reference in R4-22-402:
Standards and Guidelines for the Accreditation of Educational Programs in Medical Assisting, revised 2008, avail-
able from CAAHEP, 1361 Park Street, Clearwater, FL 33756, 727-210-2350, or www.caahep.org.

14. Whether the rule was previously made. amended. or repealed as an emergency rule. If so. cite the notice published
in the Reqister as specified in R1-1-409(A). Also. the agency shall state where the text was changed between the
emergency and the final rulemaking packages:

None of the rules was previously made, amended, or repealed as an emergency rule.
15. The full text of the rules follows:
TITLE 4. PROFESSIONS AND OCCUPATIONS
CHAPTER 22. BOARD OF OSTEOPATHIC EXAMINERS IN MEDICINE AND SURGERY
ARTICLE 1. GENERAL PROVISIONS
Section

R4-22-101. Definitions
R4-22-108- R4-22-102. Fees and Charges
R4-22-103. Submitting Documents to the Board

R4-22-212- R4-22-104. Licensing Time-frames

R4-22-103- R4-22-105. Repealed Equivalents to an Approved Haternships-and-Resideneies Internship or Residency
R4-22-102- R4-22-106. Specialist Designation

R4-22-167-  Labelingi Recordkeeping;-Sterageand-Packaging-of Brugs Repealed
R4-22-115: R4-22-107. Petitions Petition for Rulemaking or Review
R4-22-106- R4-22-108. Rehearing or Review of Decision

R4-22-110. Renumbered

R4-22-111. Renumbered

R4-22-112. Renumbered

R4-22-115. Renumbered

October 3, 2014 Page 2657 Volume 20, Issue 40



Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

ARTICLE 2. LICENSING ANBDFHMEFRAMES

Section

R4-22-201. Reserved Application Required

R4-22-202. Reserved Determining Qualification for Licensure

R4-22-104- R4-22-203. Reserved Examination; and-lssuance-of-Licenses—tapse—of-Appheation Practice Equivalency to an
Examination

R4-22-204. Reserved License Issuance; Effective Date of License

R4-22-205. Reserved License Renewal

R4-22-206. Reserved Procedure for Application to Reenter Practice

R4-22-207.  Continuing Medical Education; Waiver; Extension of Time to Complete

R4-22-212. Confidential Program for Treatment and Rehabilitation of Impaired Osteopathic Physicians

ARTICLE 3. DISPENSING DRUGS

Section

R4-22-301. Reqistration to Dispense Required
R4-22-302. Packaging and Inventory

R4-22-303. Prescribing and Dispensing Requirements
R4-22-304. Recordkeeping and Reporting Shortages
R4-22-305. Inspections; Denial and Revocation

ARTICLE 4. MEDICAL ASSISTANTS

Section

R4-22-110- R4-22-401. Approval of Educational Programs for Medical Assistants
R4-22-111- R4-22-402. Medical Assistants — Authorized Procedures

R4-22-112. R4-22-403. Medical Assistant Training Requirement

ARTICLE 5. OFFICE-BASED SURGERY

Section

R4-22-501. Definitions

R4-22-502. Health Care Institution License

R4-22-503. Administrative Provisions

R4-22-504. Procedure and Patient Selection

R4-22-505. Sedation Monitoring Standards

R4-22-506. Perioperative Period; Patient Discharge

R4-22-507. Emergency Drugs; Equipment and Space Used for Office-based Surgery
R4-22-508. Emergency and Transfer Provisions

ARTICLE 1. GENERAL PROVISIONS

R4-22-101. Definitions
In addition to the definitions in A.R.S. 8 32-1800, in this Chapter:
“ABHES” means Accrediting Bureau of Health Education Schools.

“ABMS” means American Board of Medical Specialties.

“ACCME” means the Accreditation Council for Continuing Medical Education.
“ACGME” means the Accreditation Council on Graduate Medical Education.
“AOA” means the American Osteopathic Association.

“AOIA” means the American Osteopathic Information Association.

“Approved internship,” “approved preceptorship,” and “approved residency” mean training accredited by the AOA or
ACGME.

“CAAHEP” means Commission on Accreditation of Allied Health Education Programs.
“CME” means continuing medical education.
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“COMLEX” means Comprehensive Osteopathic Medical Licensing Examination.
“Continuing medical education” means a course, program, or other training that the Board approves for license renewal.

“Controlled substance” means a drug. substance, or immediate precursor, identified, defined, or listed in A.R.S. Title 36,
Chapter 27, Article 2.

“FCVS” means Federal Credentials Verification Service.

“Licensee” means an individual who holds a current license issued under A.R.S. Title 32, Chapter 17.
“MAP” means Monitored Aftercare Program.

“NBME” means the National Board of Medical Examiners.

“NBOME"” means the National Board of Osteopathic Medical Examiners.

“Post-graduate training program” means an approved internship or residency.

“USMLE” means United States Medical Licensing Examination.

R4-22-108- R4-22-102. Fees and Charges
A. Under the specific authority provided by A.R.S. 88 32-1826(A) and 32-1871(A)(5), the Board establishes and shall collect
the following fees for the Board’s licensing activities:
1. Application to practice osteopathic medicine, $400;
2. Issuance of initial license, $180 (pre-rated prorated);
3. Biennial renewal of license, $636 plus the penalty and reimbursement fees specified in A.R.S. § 32-1826(B), if appli-
cable;
4. Locum tenens registration, $300;
5. Annual registration fer of an approved internship, residency, or clinical fellowship program or short-term residency
program, $50;
6. Teaching license, $318;
7. Five-day educational teaching permit, $106; and
8. Annual registration to dispense drugs and devices, $240 (initial registration fee is pre-rated prorated).
B. Under the specmc authority provided by A.R.S. § 32-1826(C), the Board establishes and shall collect the following
charges for services provided by the Board:
1. Verification of a license to practice osteopathic medicine issued by the Board and copy of licensee’s complaint his-
tory, $5-00- $10;
Issuance of a duplicate license, $10;
List of physicians licensed by the Board, $25.00 if for non-commercial use or $100 if for commercial use;
Copying records, documents, letters, minutes, applications, and files, 25¢ per page.;
Copy of an audio tape, $35.00; and
Digital medium not requiring programming, $100.
C. Except as provided under A.R.S. 8 41-1077, the fees listed in subsection (A) are not refundable.

R4-22-103. Submitting Documents to the Board
An individual who wants the Board to consider a document at a meeting or hearing shall submit the document to the Board at
least 15 days before the meeting or hearing or at another time as directed by the Board.

R422212. R4-22-104. Licensing Time-frames

A. The overall time-frame described in A.R.S. § 41-1072(2) for each type of license issued by the Board is listed in Table 1.
An applicant and the Executive Director of the Board may agree in writing to extend the substantive review and overall
time-frames by no more than 25 percent of the overall time-frame listed in Table 1.

B. The administrative completeness review time-frame described in A.R.S. § 41-1072(1) for each type of license issued by
the Board is listed in Table 1. The administrative completeness review time-frame for a particular license begins on the
date the Board receives an application package for that license.

1. If the application package is incomplete, the Board shall send to the applicant a written notice specifying the missing
document or incomplete information. The administrative completeness review and overall time-frames are suspended
from the postmark date on the notice until the date the Board receives the missing document or incomplete informa-
tion.

2. If the application package is complete, the Board shall send to the applicant a written notice of administrative com-
pleteness.

3. If the Board grants or denies a license during the administrative completeness review time-frame, the Board shall not
issue a separate written notice of administrative completeness.

C. The substantive review time-frame described in A.R.S. § 41-1072(3) for each type of license issued by the Board is listed
in Table 1. The substantive review time-frame begins on the postmark date of the Board’s notice of administrative com-
pleteness.

SESGIEEAEN
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During the substantive review time-frame, the Board may make one comprehensive written request for additional
information or documentation. The substantive review and overall time-frames are suspended from the postmark date
on the comprehensive written request for additional information or documentation until the Board receives the addi-
tional information or documentation. The Board and applicant may agree in writing to allow the Board to submit sup-

The Board shall send a written notice of approval to an applicant who meets the requirements of A.R.S. Title 32,

1.

plemental requests for additional information.
2.

Chapter 17 and this Chapter.
3.

The Board shall send a written notice of denial to an applicant who fails to meet the requirements of A.R.S. Title 32,
Chapter 17 or this Chapter.

D. The Board shall administratively close an applicant’s file if the applicant fails to submit the information or documentation
required under subsection (B)(1) or (C)(1) within 360 days from the date on which the application package was originally
submitted. If an individual whose file is administratively closed wishes to be licensed, the individual shall file another

application package and pay the appllcatlon fee.

PopE

g—F&m—HﬂdEFA—R—S%%Q—%S%QGA-X@)—
5. Five-day educational training permit vrder-A-R-S—§-32-1828; and

6-5. Extension of one-year renewable tralnlng permit urderA-R-S-8-32-1829(B).

F. In computing any time-frame prescribed in this Section, the day of the act or event that begins the time-frame is not
included. The computation includes intermediate Saturdays, Sundays, and official state holidays. If the last day of a time-
frame falls on a Saturday, Sunday, or official state holiday, the next business day is the time-frame’s last day.

the The Board shaII grant or deny eaeh—l+eense the foIIOWInq I|censes W|th|n seven days after recelpt of an appllcatlon

Ninety-day extension of locum tenens registration srder-A-R-S—§-32-1823(C);
Waiver of continuing education requirements for a particular period under-A-R-S—8§-32-1825(C);
Exten5|0n of t|me to complete contlnumg educatlon requwements uneler—A—R%—§—32——l825(G)

Table 1. Time-frames (in days)

Type of License Statutory Authority Overall Time- Administrative Substantive
frame Completeness Time- | Review Time-

frame frame

License A.R.S. § 32-1822 120 30 90

License Renewal A.R.S. § 32-1825 120 30 90

90-day Locum Tenens A.R.S. §32-1823 60 30 30

Registration

One-year Renewable A.R.S. § 32-1829(A) 60 30 30

Training Permit

Short-term Training Per- | A.R.S. § 32-1829(C) 60 30 30

mit

One-year Training Per- A.R.S. § 32-1830 60 30 30

mit at Approved School

or Hospital

Two-year Teaching A.R.S. §32-1831 60 30 30

License

Registration to Dispense | A.R.S. § 32-1871 90 30 60

Drugs and Devices

Renewal of Registration | A.R.S. §§ 32-1826(A)(11) | 60 30 30

to Dispense Drugs and and 32-1871

Devices

Autherizationte-Reador | A-RS§32-2842 60 30 36

Interpret-Mammeographic-

mages

Renewalof Autherization | A-R-S—§32-2842 60 30 36

to-Read-ertnterpret

Mammeographic-Hnages
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Approval of Educational | A.R.S. § 32-1866(19) 60 30 30
Program for Medical 32-1800(17)
Assistants

R422103- R4-22-105. Repealed Equivalents to an Approved Hrterrshipsand-Resideneies Internship or Residency

For purposes of A.R.S. § 32-1822, the equivalent of an approved internship or approved residency is any of the following:

1. One or more years of a fellowship training program approved by the American-Osteopathic-Asseciation{AGA} AOA
or the Aeered+ta&eﬂ€e&ne+ket+6¥adﬁate—Med+eaFEdﬁeaﬁeﬁ—€AeGME) ACGME; or

A current certlflcatlon by the AOA in an osteopathlc medical spemalty—er—

2
3

R422-102- R4-22-106. Specialist Designation
A. A-specialty-board-approved-by-the The Board ineludes-enly-these approves specialty boards recognized by the
1. American Osteopathic Association Bureau of Osteopathic Specialists and listed in the
American—Osteopathic-Asseciation,—1991—page—643 Handbook of the Bureau of Osteopathic Specialists (BOS),
revised March 2013, available from the AOA at 142 E. Ontario Street, Chicago, IL 60611, 800-621-1773, or
www.osteopathic.org; erthe and

[

Amerlcan Board of Medlcal SpeC|aIt|es (ABMS) and Ilsted in the AHnHaJ—RepeFt—aﬁd—RefeFeme—Haﬂdbeek—ef—the

w&h—ﬂ%&@#&e&ef—ﬂ%e%ee%talty—ef—smte ABMS Gmde to Medlcal SDeC|aIt|es 2013 avallable from the ABMS at 222
N. LaSalle Street, Suite 1500, Chicago, IL. 60601, 312-436-2600, or www.abms.org.
B. The Board incorporates the materials listed in subsection (A) by reference. The materials include no future editions or
amendments. The Board shall make the materials available at the Board office and on its web site.

R4—2-2—]:9—7— l:abeH%g—Reeedeeepmg—Stemge—aﬁd—Paekagmg-ef—Dmgs Regeale

NP @ p PP

i
2
3
4.
5
6
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R4-22-115- R4-22-107. Retitions Petition for Rulemaking or Review
A. A Derson mav Detltlon Peﬂﬂeﬂﬁe the Board purseam—te under A. R S. 8 41-1033 for e|ther a shaH—beLmaelemJWHHHg—by

Rulemaklnq action relating to a Board rule, including making a new rule or amendlnq or reDeallnq an eX|st|nq rule; or

1.
2. Review of an existing Board practice or substantive policy statement alleged to constitute a rule.
B. A person shall submit to the Board a written petition including the following information:
1. Name, address, e-mail address, and telephone and fax numbers of the person submitting the petition;
2. Name of any person represented by the person submitting the petition:;
3. If requesting a rulemaking action:
a. Statement of the rulemaking action sought, including the A.A.C. citation of all existing rules, and the specific
language of a new rule or rule amendment; and
b. Reasons for the rulemaking action. including an explanation of why the existing rule is inadequate, unreasonable,
unduly burdensome, or unlawful;
4. If requesting a review of an existing practice or a substantive policy statement:

a. Subject matter of the existing practice or substantive policy statement, and
b. Reasons why the existing practice or substantive policy statement constitutes a rule; and
5. Dated signature of the person submitting the petition.
A person may submit supporting information with a petition.
A person may submit a petition and any supporting information by e-mail. hand delivery, or the U.S. Postal Service.
The Board shall send the person submitting a petition a written response within 60 days of the date the Board receives the

petition.
R4-22-106- R4-22-108. Rehearing or Review of Decision

mo I.O

A. The Board shall provide for a rehearing and review of its decisions under A.R.S. Title 41, Chapter 6, Article 10 and rules
established by the Office of Administrative Hearings.

B. A Except as provided in subsection (1), a party is required to file a motion for rehearing or review of a decision of the
Board to exhaust the party’s administrative remedies.

C. A party may amend a motion for rehearing or review at any time before the Board rules on the motion.

D. The Board may grant a rehearing or review for any of the following reasons materially affecting a party’s rights:

1. Irregularity in the proceedings of the Board, or any order or abuse of discretion, that deprived the moving party of a
fair hearing;

2. Misconduct of the Board, its staff, an administrative law judge, or the prevailing party;

3. Accident or surprise that could not have been prevented by ordinary prudence;

4. Newly discovered material evidence that could not, with reasonable diligence, have been discovered and produced at
the hearing;

5. Excessive penalty;

6. Error in the admission or rejection of evidence or other errors of law occurring at the hearing or during the progress of
the proceedings;

7. Thatthe The Board’s decision is a result of passion or prejudice; or

8. Thatthe The findings of fact or decision is not justified by the evidence or is contrary to law.

E. The Board may affirm or modify a decision or grant a rehearing to all or any of the parties on all or part of the issues for
any of the reasons in subsection (D). An order modifying a decision or granting a rehearing shall specify with particularity
the grounds for the order.

F. When a motion for rehearing or review is based upon affidavits, the affidavits shall be served with the motion. An oppos-

ing party may, within 15 days after serV|ce serve opposmg affidavits. Fhe Beard-may-extend-this-pertod-fora-maximum

G. Not later eha{ than 10 days after the date of a decision, after giving parties notice and an opportunity to be heard, the Board
may grant a rehearing or review on its own initiative for any reason for which it might have granted relief on motion of a
party. The Board may grant a motion for rehearing or review, timely served, for a reason not stated in the motion.

H. If a rehearing is granted, the Board shall hold the rehearing within 60 days after the issue date on the order granting the
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rehearing.

de0|5|0n needs to be effectlve immediately to preserve the public peace, health, or safety and that a review or rehear-

ing of the decision is impracticable, unnecessary, or contrary to the public interest, the Board shall issue the decision
as a final decision without an opportunity for rehearing or review.

A party that has exhausted the party’s administrative remedies may appeal a final order of the Board under A.R.S. Title

12, Chapter 7, Article 6.

R4-22-110. Renumbered
R4-22-111. Renumbered
R4-22-112. Renumbered
R4-22-115. Renumbered

ARTICLE 2. LICENSING ANBDFHMEFRAMES

R4-22-201.  Reserved Application Required
An individual or entity that seeks a license or other approval from the Board shall complete and submit an application form

prescribed by the Board. The Board has prescribed the following application forms, which are available from the Board office

or web site:

1. License

2. License renewal

3. Locum tenens registration,

4. Initial registration to dispense,

5. Registration to dispense renewal,

6. Renewable one-year post-graduate training permit,

7. Renewal of post-graduate training permit,

8. Short-term training permit,

9. Two-year teaching license, and

10. Approval of an educational program for medical assistants.
R4-22-202. Reserved Determining Qualification for Licensure
A. To obtain a license, an applicant shall submit:

1. The application form specified in R4-22-201;

2. The proof required under A.R.S. § 32-1822(A):

3. A list of all Board-certified specializations, the certifying entity, and a copy of each certification or letter verifying

specialization;
4. A malpractice claim or suit questionnaire for each instance of medical malpractice in which there was an award. set-
tlement, or payment;
5. A passport-size picture taken within the last 60 days; and
6. The application fee required under R4-22-102(A).

B.

C.

In addition to the materials required under subsection (A), an applicant shall have the following information submitted

directly to the Board by the specified entity:

1.
2.
3.
4.

5.

Professional Education Verification form or an official transcript submitted by the osteopathic college from which the
applicant graduated:

Verification of Postgraduate Training form submitted by each postgraduate facility or program at which the applicant
trained;

Practice Experience Verification form for at least seven of the last 10 years submitted by each health care facility or
employer at which the applicant obtained experience;

Verification of passing the medical licensure examination if the examination was passed within the last seven years
submitted by the examining entity; and

Verification of licensure form submitted by every state in which the applicant is or has been licensed as an osteo-

pathic physician.

If an applicant has established a credentials portfolio with the FCVS or AOIA. the applicant may request that the FCVS

forward to the Board some or all of the materials required under subsection (B).
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The Board shall conduct a substantive review of the information submitted under subsections (A) and (B) and determine
whether the applicant is qualified for licensure by virtue of:
1. Possessing the knowledge and skills necessary to practice medicine safely and skillfully:;

2. Demonstrating a history of professional conduct; and

3. Possessing the physical, mental, and emotional fitness to practice medicine.

If the substantive review referenced in subsection (D) does not yield sufficient information for the Board to determine

whether an applicant is qualified for licensure, the Board shall request that the applicant appear before the Board for an

interview.

1. The Board shall conduct an application interview in the same manner as an informal hearing conducted under A.R.S.
§ 32-1855 and shall accord the applicant the same rights as a respondent.

2. In conjunction with an application interview, the Executive Director or Board may require that the applicant, at the
applicant’s expense:

Provide additional documentation,

Submit to a physical or psychological examination,

Submit to a practice assessment evaluation,

Pass an approved special purposes competency examination listed in R4-22-203(A)(3), or

Fulfill any combination of the requirements listed in subsections (E)(2)(a) through (d).

If the substantive review referenced in subsection (D) reveals that an applicant has been subject to disciplinary action or

criminal conviction, the Board shall consider the following factors to determine whether the applicant has been rehabili-

tated from the conduct underlying the disciplinary action or criminal conviction:

[® |20 & |

1. Nature of the disciplinary or criminal action including charges and final disposition:

2. Whether all terms of court-ordered sentencing or Board-issued order were satisfied:;

3. Whether the disciplinary action or criminal conviction was set aside, dismissed with prejudice, or reduced:

4. Whether a diversion program was entered and completed;

5. Whether the circumstances, relationships. or personal attributes that caused or contributed to the underlying conduct
changed:;

6. Personal and professional references attesting to rehabilitation; and

7. Other information the Board determines demonstrates whether the applicant has been rehabilitated.

R422-104- R4-22-203. Reserved Examination; are-ssuanee-ofHeensestapse-of-Application Practice Equivalency to

an Examlnatlon

ons. For the purposes of I|censmq the Board approves the foIIowmq examlnatlons
All levels and parts of the COMLEX required by the NBOME with a passing score determined by the NBOME;

tio

1.

2. All levels and parts of the USMLE required by the NBME with a passing score determined by the NBME; and
3.

A special purposes competency examination given by the NBOME or NBME to an applicant at the request of the

Board Wlth a Dassmq score establlshed bv the NBOME or NBME

S M if: Practlce eguw-
alencv to an examlnatlon If an applicant has not Dassed an aDDroved examination within the seven years before the date

of application, the Board shall find that the applicant has practice experience equivalent to an approved examination if the
appllcant submlts documentation of all of the foIIowmq

On the date of application and contmuouslv unt|I

the date the applicant is issued or denied a license, the aDpIicant holds:
a. An active license to practice osteopathic medicine issued by another state, or
b. An actlve Dermlt or temporarv license to Dractlce in an aDDroved re5|dencv or feIIowshlo

{-he—fGH'GW-I-Hg— For at Ieast seven of the 10 years |mmed|atelv before the date of appllcatlon the aDDhcant

re- Was in clinical practice providing direct

iee- Was in the

#uH—Hme—pFaeHeeL Has comDIeted a certlflcatlon examlnatlon Drowded bv a SDeC|aItV board under R4 22- 106

and
3. Within two years immediately before the date of application, the applicant completed at least 40 hours of approved
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R4-22-204. Reserved License Issuance; Effective Date of License

A. Within 90 days after an applicant for licensure receives notice from the Board that the applicant is approved, but no later
than 360 days after the date on which the application was originally submitted, the approved applicant shall submit to the
Board the license issuance fee required by A.R.S. § 32-1826(A) and the following information in writing:

1. Practice address and telephone number,

Residential address. and

A statement of whether the practice address or residential address should be used by the Board as the address of

record.

B. The Board shall issue a license to an approved applicant that is effective on the date the information required under sub-
section (A) is received.

C. The Board shall administratively close an approved applicant’s file if the approved applicant fails to submit the informa-
tion required within the time specified under subsection (A). If an applicant whose file is administratively closed wishes
to be considered further for licensure, the applicant shall reapply by complying with R4-22-202.

R4-22-205. Reserved License Renewal
To renew a license, the licensee shall submit to the Board the renewal application required under R4-22-201. Failure to receive
notice of the need to renew does not excuse failure to renew timely.

R4-22-206. Reserved Procedure for Application to Reenter Practice
A. The procedures in this Section apply only to an osteopathic physician who:
1. Was licensed and practiced as an osteopathic physician in Arizona or another jurisdiction, and
2. Currently is not licensed and practicing as an osteopathic physician in Arizona or another jurisdiction.
B. All applicants to reenter practice shall:
1. Submit the application required under R4-22-201, including all documents specified in the application; and
2. Pay the fee specified in R4-22-102(A).
In addition to complying with subsection (B). an applicant who has been out of practice for less than two years and has no
disciplinary history shall submit documentation of completing at least 40 hours of Category 1-A or Category 1 CME in
the applicant’s intended field of practice within the two years before the date the application to reenter practice is
approved.
In addition to complying with subsection (B). an applicant who has been out of practice for two or more years and has no
disciplinary history shall attend a Board meeting and:
Discuss with the Board evidence that the applicant remains competent to practice medicine; and
Develop a reentry plan designed to ensure that the applicant is competent to practice medicine. The re-entry plan may
include any or all of the following, at the discretion of the Board:
Taking a competency or specialty examination;
Taking continuing education;
Completing a practice assessment program;
Practicing under supervision or with restrictions; and
e. Submitting to a physical or psychological examination.
E. In addition to complying with subsection (B), an applicant who has been out of practice and has a history of disciplinary

2.
3.

1

|©

N> =

L e
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action shall attend a Board meeting and:

1. Establish to the Board’s satisfaction that the applicant is rehabilitated from the underlying unprofessional conduct. In
determining whether the applicant is rehabilitated. the Board shall consider the factors listed in R4-22-202(F); and

2. If the Board determines that the applicant is rehabilitated, take the actions listed in subsection (D) to ensure that the
applicant is competent to practice medicine.

R4-22-207.  Continuing Medical Education; Waiver; Extension of Time to Complete
A. Under A.R.S. § 32-1825(B), a licensee is required to obtain 20 hours of Board-approved CME in each of the two years
preeeding before license renewal. The Board shall approve the CME of a licensee if the CME complies with the follow-
ing:
1. Atleast 12 hours are obtained annually by completing a CME classified by the AOA as Category 1A; and
2. No more than eight hours are obtained annually by completing a CME classified as American Medical Association
Category 1 approved by the an ACCME-accredited CME provider as-Categoery-+.
B. Buring &heﬂfklts{—year—matra#eeﬂseehﬁheeﬂsed—the A licensee may fulfill 20 hours of the CME requirement for a particular
year by participating in an approved residency, internship, fellowship, or preceptorship during that year.
C. The Board shall accept the following documentation as evidence of compliance with the CME requirement:
1. Fora CME under subsection (A)(1):
a. The AOA printout of the licensee’s CMEs, or
b. A copy of the certificate of attendance from the provider of the CME showing:
i.  Licensee’s name,
ii. Title of the CME,
iii. Name of the provider of the CME,
iv. Category of the CME,
V. Number of hours in the CME, and
vi. Date of attendance;
2. For a CME under subsection (A)(2);:
a. aA copy of the certificate of attendance from the provider of the CME showing the information listed in subsec-
tion (C)(1)(b); and or
b. A specialty board’s printout showing a licensee’s completion of CME.
3. For a CME under subsection (B), either a letter from the Director of Medical Education or a certificate of completion
for the approved internship, residency, fellowship, or preceptorship.
D. Waiver of CME requirements. To obtain a waiver under A.R.S. § 32-1825(C) of the CME requirements, a licensee shall
submit to the Board a written request that includes the following:
1. The period for which the waiver is requested,
2. CME completed during the current license period and the documentation required under subsection (C), and
3. Reason that a waiver is needed and the applicable documentation:
a. For military service. A copy of current orders or a letter on official letterhead from the licensee’s commanding
officer;
b. Forabsence from the United States. A copy of pages from the licensee’s passport showing exit and reentry dates;
c. Fordisability. A letter from the licensee’s treating physician stating the nature of the disability; or
d. For circumstances beyond the licensee’s control- :
i. A letter from the licensee stating the nature of the circumstances, and
i aw—sappemﬂgdeeumemaﬂen Documentation that provides evidence of the circumstances.
E. The Board shall grant a request for waiver of CME requirements that:
1. Isbased on areason listed in subsection (D)(3),
2. s supported by the required documentation,
3. s filed no sooner than 60 days before and no later than 30 days after the license renewal date, and
4. Will promote the safe and professional practice of osteopathy in this state.
F. Extension of time to complete CME requirements. To obtain an extension of time under A.R.S. § 32-1825(C) to complete
the CME requirements, a licensee shall submit to the Board a written request that includes the following:
1. Ending date of the requested extension,
2. CME completed during the current license period and the documentation required under subsection (C),
3. Proof of registration for additional CME that is sufficient to enable the licensee to complete all CME required for
license renewal before the end of the requested extension, and
4. Licensee’s attestation that the CME obtained under the extension will be reported only to fulfill the current license
renewal requirement and will not be reported on a subsequent license renewal application.
G. The Board shall grant a request for an extension that:
1. Specifies an ending date no later than May 1,
2. Includes the required documentation and attestation,
3. Issubmitted no sooner than 60 days before and no later than 30 days after the license renewal date, and
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4. Will promote the safe and professional practice of osteopathy in this state.

R4-22-212.  Heensing—Hmeframes Confidential Program for Treatment and Rehabilitation of Impaired Osteo-

A.

B.

pathic Physicians

To protect the public health and safety. a licensee is required by A.R.S. § 32-1822 to be physically, mentally, and emotion-

ally able to practice medicine.

If the Board determines that a licensee may be impaired by substance abuse and there is evidence of an imminent danger

to the public health and safety, the Board’s Executive Director, with the concurrence of investigative staff, the medical

consultant, or a Board member, may enter into:

1. A consent agreement with the licensee to restrict the licensee’s practice if there is evidence that a restriction of the
licensee’s practice is needed to mitigate the danger to the public health and safety:

2. A stipulated agreement with the licensee requiring the licensee to complete a Board-approved evaluation and treat-
ment program for abuse or misuse of chemical substances if there is evidence the program would be successful in
enabling the licensee to return to practice safely; and

3. A stipulated agreement with the licensee to enter a Monitored Aftercare Program (MAP) if there is evidence the
licensee intends to comply with a program for rehabilitation.

ARTICLE 3. DISPENSING DRUGS

R4-22-301. Registration to Dispense Required

A.

An osteopathic physician shall register with the Board annually if the osteopathic physician:

1. Maintains a supply of controlled substances, as defined in A.R.S. § 32-1901(13), prescription-only drugs, as defined
in A.R.S. § 32-1901(76), or prescription-only devices, as defined in A.R.S. § 32-1901(75), excluding manufacturers'

samples;

Prescribes the items listed in subsection (A)(1) to a patient of the osteopathic physician for use outside the office of

the osteopathic physician; and

3. Obtains payment for the items listed in subsection (A)(1) at a practice location in Arizona.

To reqister with the Board to dispense. an osteopathic physician shall:

1. Submit the form referenced in R4-22-201,

2. Submit a copy of the osteopathic physician’s current Drug Enforcement Administration certificate of reqgistration for
each location from which the osteopathic physician will dispense a controlled substance, and

3. Pay the fee authorized by A.R.S. § 32-1826(A)(11).

An osteopathic physician who is registered with the Board to dispense shall renew the registration by December 31 of

each year by complying with subsection (B). If an osteopathic physician submits a timely and complete application to

renew a registration to dispense, the osteopathic physician may continue to dispense until the Board approves or denies
the renewal application.

If an osteopathic physician fails to submit a timely and complete application to renew a registration to dispense, the osteo-

pathic physician shall immediately cease dispensing.

1. If the osteopathic physician wishes to resume dispensing, the osteopathic physician shall register with the Board by
complying with subsection (B) and shall not dispense until the osteopathic physician receives notice from the Board
that the registration is approved.

2. If the osteopathic physician does not wish to resume dispensing, the osteopathic physician shall, as required by
A.R.S. § 32-1871(F), submit to the Board an inventory disposal form, which is available from the Board office or on
its web site.

N>

R4-22-302. Packaging and Inventory

A.

C.

An osteopathic physician shall dispense a controlled substance or prescription-only drug in a prepackaged or light-resis-
tant container with a consumer safety cap that complies with standards specified in the official compendium., as defined at
A.R.S. § 32-1901(55). and state and federal law, unless a patient or the patient's representative requests a non-safety cap.

An osteopathic physician shall ensure that a dispensed controlled substance or prescription-only drug is labeled with the
following information:

1. The name, address, and telephone number of the dispensing osteopathic physician;

2. The date the controlled substance or prescription-only drug is dispensed:;

3. The patient's name;

4. The name of the controlled substance or prescription-only drug, strength, dosage, form, name of manufacturer, guan-
tity dispensed. directions for use, and any cautionary statement necessary for the safe and effective used of the con-
trolled substance or prescription-only drug; and

5. A beyond-use date not to exceed one year from the date of dispensing or the manufacturer's expiration date if less

than one year.
An osteopathic physician shall:
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Secure all controlled substances in a locked cabinet or room;

Control access to the locked cabinet or room by a written procedure that includes, at a minimum:

a. Designation of the persons who have access to the locked cabinet or room. and

b. Procedures for recording requests for access to the locked cabinet or room;

Make the written procedure required under subsection (C)(2) available on demand by the Board or its authorized rep-
resentative for inspection or copying:

Store prescription-only drugs so they are not accessible to patients; and

Store controlled substances and prescription-only drugs not requiring refrigeration in an area where the temperature
does not exceed 85° F

An osteopathic physician shall maintain a dispensing log for all controlled substances and the prescription-only drug nal-
buphine hydrochloride (Nubain) dispensed. The osteopathic physician shall ensure that the dispensing log includes the
following information on a separate inventory sheet for each controlled substance or prescription-only drug:

Date the drug is dispensed:

Patient's name;

Name of controlled substance or prescription-only drug. strength, dosage. form, and name of manufacturer;

Number of dosage units dispensed;

Running total of each controlled substance or prescription-only drug dispensed; and

Written signature of the osteopathic physician next to each entry.

An osteopathic physician may use a computer to maintain the dispensing log required under subsection (D) if the log is
quickly accessible through either on-screen viewing or printing a copy.

This Section does not apply to a prepackaged manufacturer sample of a controlled substance or prescription-only drug
unless otherwise provided by federal law.

N> =

|«

< |~

[ [O7 [ [ N =

R4-22-303. Prescribing and Dispensing Reguirements

A.

|

C.

D.

An osteopathic physician who dispenses a controlled substance, prescription-only drug, or prescription-only device shall
record the following information on the patient's medical record:
1. Name, strength, dosage, and form of the controlled substance, prescription-only drug. or prescription-only device dis-
pensed;

Quantity or volume dispensed;

Date of dispensing;

Medical reasons for dispensing; and

Number of refills authorized.
fore dispensing a controlled substance, prescription-only drug, or prescription-only device, an osteopathic physician
hall review the prepared controlled substance, prescription-only drug. or prescription-only device to ensure that:
The container label and contents comply with the prescription; and
The patient is informed of the name of the controlled substance, prescription-only drug. or prescription-only device,
directions for use, precautions, and storage requirements.
An osteopathic physician shall purchase all controlled substance, prescription-only drugs. or prescription-only devices
dispensed from a manufacturer or distributor approved by the United State Food and Drug Administration or a pharmacy
holding a current permit from the Arizona Board of Pharmacy.
The individual who prepares a controlled substance, prescription-only drug, or prescription-only device for dispensing
shall countersign and date the original prescription form.
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R4-22-304. Recordkeeping and Reporting Shortages

A.

B.

C.

An osteopathic physician who dispenses a controlled substance or prescription-only drug shall ensure that an original pre-
scription order, as defined in A.R.S. § 32-1901(77). for the controlled substance or prescription-only drug dispensed is
dated, consecutively numbered in the order in which originally dispensed, and filed separately from patient medical
records. The osteopathic physician shall ensure that original prescription orders are maintained in three separate files, as
follows:

1. Schedule Il controlled substances, which are listed at A.R.S. § 36-2513;

2. Schedule 111, 1V, and V controlled substances, which are defined or listed at A.R.S. 88 36-2514 through 36-2516. and
3. Prescription-only drugs.

An osteopathic physician shall ensure that purchase orders and invoices for all dispensed controlled substances and pre-
scription-only drugs are maintained for three years from the date on the purchase order or invoice in three separate files as
follows:

1. Schedule Il controlled substances:

2. Schedule I11, 1V, and V controlled substances and nalbuphine; and
3. All other prescription-only drugs.
An osteopathic physician who discovers a theft or loss of a controlled substance or dangerous drug. as defined in A.R.S.

Title 36, Chapter 27, Article 2, from the physician's office shall:

Volume 20, Issue 40 Page 2668 October 3, 2014



Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

1. Immediately notify the local law enforcement agency.

2. Provide the local law enforcement agency with a written report, and

3. Send a copy of the report to the U.S. Drug Enforcement Administration and the Board within seven days of the dis-
covery of the theft or loss.

R4-22-305. Inspections; Denial and Revocation

© P>
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An osteopathic physician shall allow the Board or its representative access to the physician's office and the records
required under this Article for inspection of compliance with A.R.S. § 32-1871 and this Article.

Failure to comply with A.R.S. § 32-1871 and this Article is unprofessional conduct and grounds for revocation of the phy-
sician's reqgistration to dispense or denial of renewal of registration to dispense.

The Board shall revoke an osteopathic physician's registration to dispense upon the occurrence of the following:

1. Suspending, revoking, surrendering, or canceling the physician's license;

Failing to timely renew the physician's license: or

Restricting the physician's ability to prescribe or administer medication, including loss or expiration of the physician's
Drug Enforcement Administration Certificate of Registration.

If the Board denies a registration to dispense to an osteopathic physician, the physician may appeal the decision by filing
a written request with the Board no later than 30 days after service of the notice of denial.

2.
3.

ARTICLE 4. MEDICAL ASSISTANTS

R422-1106- R4-22-401. Approval of Educational Programs for Medical Assistants

A.

B.

For purposes of this Section, a Board approved medlcal a55|stant tralnlng program isa program
Accredited by the Cemm

Accredited by the Acerediting-Bureau-of Health-Education-Scheols{ABHES) ABHES;

Accredited by any accrediting agency recognized by the United States Department of Education; or

Designed and offered by a licensed osteopathic physician, that meets or exceeds the standards of one of the accredit-

ing programs listed in subsections (A)(1) through (A)(3), and the licensed osteopathic physician verifies that those

who complete the program have the entry level competencies referenced in R4-22-111 R4-22-402.

A person seeking approval of a training program for medical assistants shall submit to the Board the application required

under R4-22-201 and verification te-the-Beard that the program meets the requirements in subsection (A).

el N

R4221141- R4-22-402. Medical Assistants — Authorized Procedures

A.

|

A medical assistant may, under the direct supervision of an a licensed osteopathic physician er-aphysician-assistant, per-
form the medical procedures listed in the Commission on Accreditation of Allied Health Education Programs’ Standards
and Guidelines for the Accreditation of Educational Programs in Medical Assisting Educational-Programs, revised 2003
2008;-SectionHHESY3)a)threugh(e). This material is incorporated by reference, does not include any later revisions,
amendments or editions, is on file with the Board, and may be obtained from the Commission on Accreditation of Allied
Health Education Programs, 1361 Park Street, Clearwater, FL 33756, 727-210-2350, or at-www.caahep.org.

Additionally, a medical assistant working under the direct supervision of ar a licensed osteopathic physician erphysician
assistapt may:

1. Perform physical medicine modalities, including administering whirlpool treatments, diathermy treatments, elec-
tronic galvanic stimulation treatments, ultrasound therapy, massage therapy, and traction treatments;

Apply Transcutaneous Nerve Stimulation units and hot and cold packs; and

Administer small volume nebulizers:;

Draw blood:;

Prepare proper dosages of medication and administer the medication as directed by the physician;

Assist in minor surgical procedures:

Perform urine analyses, strep screens, and urine pregnancy tests;

Perform EKGs; and

Take vital signs.

[© |0 [N @B w

R422-112- R4-22-403. Medical Assistant Training Requirement

A.

The supervising licensed osteopathic physician erphysician-assistant who will provide direct supervision to a medical

assistant shall ensure that a the medical assistant satisfies one of the following training requirements before the medical

assistant is employed:

1. Completes an approved medical assistant training program,

2. Completes an unapproved medical assistant training program and passes a medical assistant examination adminis-
tered by either the American Association of Medical Assistants or the American Medical Technologists, or

3. Completes a medical services training program of the Armed Forces of the United States.

This Section does not apply to a person who completed a medical assistant training program before theeffective-dateof

October 3, 2014 Page 2669 Volume 20, Issue 40



Arizona Administrative Register / Secretary of State
Notices of Final Rulemaking

this-Seetion August 7, 2004, and was employed continuously as a medical assistant since completing the program.

ARTICLE 5. OFFICE-BASED SURGERY

R4-22-501. Definitions
In this Article

“ACLS” means advanced cardiac life support performed according to certification standards of the American Heart Asso-
ciation.

“Auscultation” means the act of listening to sounds within the human body either directly or through use of a stethoscope
or other means.

“BLS” means basic life support performed according to certification standards of the American Heart Association.

“Capnography” means monitoring the concentration of exhaled carbon dioxide of a sedated patient to determine adequacy
of the patient's ventilatory function.

“Deep sedation” means a drug-induced depression of consciousness during which a patient:
Cannot be easily aroused, but
Responds purposefully following repeated or painful stimulation, and
May partially lose the ability to maintain ventilatory function.
“Discharge” means a written or electronic documented termination of office-based surgery provided to a patient.
“Emergency” means an immediate threat to the life or health of a patient.
“General anesthesia” means a drug-induced loss of consciousness during which a patient:
Can not be aroused even with painful stimulus: and
May partially or completely lose the ability to maintain ventilatory. neuromuscular, or cardiovascular function or air-
way.
“Health care professional” means a registered nurse or a registered nurse practitioner, as defined in A.R.S. § 32-1601,

physician assistant, as defined in A.R.S. § 32-2501, and any individual authorized to perform surgery under A.R.S. Title
32 who participates in office-based surgery.

“Informed consent” means advising a patient of the:
Purpose for and alternatives to office-based surgery.
Risks associated with office-based surgery, and
Possible benefits and complications from office-based surgery.

“Malignant hyperthermia” means a life-threatening condition in an individual who has a genetic sensitivity to inhalant
anesthetics and depolarizing neuromuscular blocking drugs that occurs during or after the administration of an inhalant
anesthetic or depolarizing neuromuscular blocking drug.

“Minimal sedation” means a drug-induced state during which:
A patient responds to verbal commands,
Cognitive function and coordination may be impaired, and
A patient's ventilatory and cardiovascular functions are unaffected.
“Moderate sedation” means a drug-induced depression of consciousness during which:
A patient responds to verbal commands or light tactile stimulations, and
No interventions are required to maintain ventilatory or cardiovascular function.
“Monitor” means to assess the condition of a patient.

“Office-based surgery” means a medical procedure performed by an osteopathic physician in the physician's office or
other practice location that is not part of a licensed hospital or licensed ambulatory surgical center while using sedation.

“PALS” means pediatric advanced life support performed according to certification standards of the American Academy
of Pediatrics or the American Heart Association.

“Rescue” means to correct adverse physiologic consequences of deeper than intended level of sedation and return the
patient to the intended level of sedation.

“Staff member” means an individual who:
Is not a health care professional, and
Assists with office-based surgery under the supervision of the osteopathic physician performing the office-based sur-
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gery.

“Transfer” means a physical relocation of a patient from the office or other practice location of an osteopathic physician to
a licensed health care institution.

R4-22-502. Health Care Institution License
An osteopathic physician who performs office-based surgery shall obtain a health care institution license as required by the
Arizona Department of Health Services under A.R.S. Title 36, Chapter 4 and 9 A.A.C. 10.

R4-22-503. Administrative Provisions
A. An osteopathic physician who performs office-based surgery shall:
1. Establish, document, and implement written policies and procedures that cover:
Patients' rights,
Informed consent,
Care of patients in an emergency, and
Transfer of patients to a local accredited or licensed acute-care hospital;
nsure that a staff member who assists with or a health care professional who participates in office-based surgery:
Has sufficient education, training, and experience to perform assigned duties;
If applicable, has a current license or certification required to perform assigned duties; and
Performs only those acts that are within the scope of practice established in the staff member's or health care pro-
fessional's governing statutes;
nsure that the office or other practice location where office-based surgery is performed has all equipment necessary
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The physician to perform the office-based surgery safely,
The physician or health care professional to administer the sedation safely.
The physician or health care professional to monitor the use of sedation. and
The physician and health care professional administering the sedation to rescue a patient after the sedation is
administered if the patient enters into a deeper state of sedation than was intended by the physician;
Ensure that a copy of the patients' rights policy is provided to each patient before performing office-based surgery:
Obtain informed consent from the patient before performing office-based surgery that:
a. Authorizes the office-based surgery. and
b. Authorizes the office-based surgery to be performed at the specific practice location; and
Review all policies and procedures at least every 12 months and update as needed.
n osteopathic physician who performs office-based surgery shall comply with:
The local jurisdiction's fire code;
The local jurisdiction's building codes for construction and occupancy;
The bio-hazardous waste and hazardous waste standards in 18 A.A.C. 13, Article 14; and
The controlled substances administration, supply. and storage standards in 4 A.A.C. 23, Article 5.
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-504. Procedure and Patient Selection
n osteopathic physician shall ensure that each office-based surgery performed:
Can be performed safely with the equipment, staff members, and health care professionals at the physician's office:;
Is of duration and degree of complexity that allows a patient to be discharged from the physician's office within 24
hours;
Is within the education, training, experience, skills, and licensure of the physician; and
Is within the education, training. experience, skills, and licensure of the staff members and health care professionals
at the physician's office.
B. An osteopathic physician shall not perform office-based surgery if the patient:
1. Has a medical condition or other condition that indicates the procedure should not be performed in the physician's
office, or
2. Will require inpatient services at a hospital.

R4-22-505. Sedation Monitoring Standards
A. An osteopathic physician who performs office-based surgery when minimal sedation is administered to a patient shall
ensure from the time sedation is administered until post-sedation monitoring begins that a guantitative method of assess-
ing the patient's oxygenation, such as pulse oximetry, is used.
B. An osteopathic physician who performs office-based surgery when moderate or deep sedation is administered to a patient
shall ensure from the time sedation is administered until post-sedation monitoring begins that:
1. A guantitative method of assessing the patient's oxygenation, such as pulse oximetry, is used;
2. The patient's ventilatory function is monitored by any of the following:
a. Direct observation,
b. Auscultation, or
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¢. Capnography;
3. The patient's circulatory function is monitored by:

a. Having a continuously displayed electrocardiogram,

b. Documenting arterial blood pressure and heart rate at least every five minutes, and

c. Evaluating the patient's cardiovascular function by pulse plethysmography:

The patient's temperature is monitored if the physician expects the patient's temperature to fluctuate; and

A licensed and qualified health care professional, other than the physician performing the office-based surgery, is:
a. Present throughout the office-based surgery. and

b. Has the sole responsibility of attending to the patient.

< |~

R4-22-506. Perioperative Period; Patient Discharge

An osteopathic physician performing office-based surgery shall ensure all of the following:

1. The physician is physically present in the room where office-based surgery is performed while the office-based sur-
gery is performed:;

2. After the office-based surgery is performed and until the patient's post-sedation monitoring is discontinued, a physi-
cian is at the physician's office and sufficiently free of other duties to respond to an emergency;

3. If using minimal sedation, the physician or a health care professional certified in ACLS, PALS, or BLS is at the phy-
sician's office and sufficiently free of other duties to respond to an emergency until the patient is discharged;

4. If using moderate or deep sedation, the physician or a health care professional certified in ACLS or PALS is at the
physician's office and sufficiently free of other duties to respond to an emergency until the patient is discharged:

5. A discharge is documented in the patient's medical record including:
a. The date and time of the patient's discharge, and
b. A description of the patient's medical condition at the time of discharge; and

6. The patient receives discharge instructions and receipt of the discharge instructions is documented in the patient's
medical record.

R4-22-507. Emergency Drugs: Equipment and Space Used for Office-based Surgery

A.

B.

In addition to the requirements in R4-22-503(A)(3) and R4-22-504(A)(1). an osteopathic physician who performs office-
based surgery shall ensure that the physician's office has at a minimum:

1. The following:

a. A reliable oxygen source with a SaO, _monitor;
b. Suction; -
c. Resuscitation equipment, including a defibrillator;
d. Emergency drugs:; and
e. A cardiac monitor;
2. The equipment for patient monitoring according to the standards in R4-22-505;
3. Space large enough to:
a. Allow access to the patient during office-based surgery. recovery, and any emergency;
b. Accommodate all equipment necessary to perform the office-based surgery: and
c. Accommodate all equipment necessary for sedation monitoring;
4. A source of auxiliary electrical power available in the event of a power failure;
5. Eaquipment, emergency drugs, and resuscitative capabilities required under this Section for patients less than 18 years
of age, if office-based surgery is performed on these patients; and
6. Procedures to minimize the spread of infection.

An osteopathic physician who performs office-based surgery shall:

1. Ensure that all equipment used for office-based surgery is maintained, tested, and inspected according to manufac-
turer specifications; and

2. Maintain documentation of manufacturer-recommended maintenance of all equipment used in office-based surgery.

R4-22-508. Emergency and Transfer Provisions

A.

B.

An osteopathic physician who performs office-based surgery shall ensure that a health care professional who participates
in or a staff member who assists with office-based surgery receives instruction in the following:

1. Policy and procedure in cases of emergency.,

2. Policy and procedure for office evacuation, and

3. Safe and timely patient transfer.

When performing office-based surgery, an osteopathic physician shall not use any drug or agent that may trigger malig-

nant hyperthermia.
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NOTICE OF FINAL RULEMAKING

TITLE 12. NATURAL RESOURCES

CHAPTER 15. DEPARTMENT OF WATER RESOURCES

Editor’s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2012-03 as issued by Governor
Brewer. (See the text of the executive order on page 2720.) The Governor’s Office authorized the notice to proceed through the
rulemaking process on May 9, 2014.
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[R14-150]
PREAMBLE
Article, Part. or Section Affected (as applicable) Rulemaking Action
R12-15-725.01 Amend
R12-15-725.02 Repeal

Citations to the agency’s statutory rulemaking authority to include the authorizing statute (general) and the imple-
menting statute (specific):
Authorizing statute: A.R.S. §§ 45-105(B)(1) and 45-576(H)

Implementing statutes: A.R.S. § 45-576

The effective date of the rule:
September 12, 2014

a. If the agency selected a date earlier than the 60 day effective date as specified in A.R.S. § 41-1032(A). include
the earlier date and state the reason or reasons the agency selected the earlier effective date as provided in
AR.S. § 41-1032(A)(1) through (5):

Pursuant to A.R.S. 8 41-1032(A)(4), the rule amendment and repeal become effective on September 12, 2014.
A.R.S. § 41-1032(A)(4) provides that a rule may be effective immediately if the rule provides a benefit to the
public and a penalty is not associated with a violation of the rule. The amended rule and rule repeal provide a
benefit to the public by allowing irrigation grandfathered right (IGRF) holders a delay in the reduction of the
allocation factor used to calculate extinguishment credits in the Pinal Active Management Area (AMA) until
January 1, 2019. This delay is designed to allow IGFR holders in the Pinal AMA time to explore alternatives for
meeting the Pinal AMA’s management goal and make recommendations to the Arizona Department of Water
Resources (Department). Additionally, no penalty is associated with a violation of the rule.

If the agency selected a date later than the 60-day effective date as specified in A.R.S. § 41-1032(A). include the
later date and state the reason or reasons the agency selected the later effective date as provided in A.R.S. § 41-

1032(B):
Not applicable

Citations to all related notices published in the Reqgister as specified in R1-1-409(A) that pertain to the record of the
final rulemaking package:
Notice of Rulemaking Docket Opening: 20 A.A.R. 1274, June 6, 2014.

Notice of Proposed Rulemaking: 20 A.A.R. 1257, June 6, 2014.

Adgency contacts who can answer guestions about the rulemaking:
Name: Jeff Tannler
Statewide Active Management Area Director
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Address: Department of Water Resources
3550 N. Central Ave.
Phoenix, AZ 85012

Telephone: (602) 771-8424
Fax: (602) 771-8686
E-mail: jmtannler@azwater.gov
Name: Ayesha Vohra
Deputy Counsel
Address: Department of Water Resources

3550 N. Central Ave.
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Phoenix, AZ 85012

Telephone: (602) 771-8472
Fax: (602) 771-8686
E-mail: avohra@azwater.gov

6. An agency’s justification and reason why a rule should be made. amended. repealed or renumbered. to include an
explanation about the rulemaking:
Reasons for Initiating the Rulemaking

Developers of new subdivisions within an Active Management Area (“AMA”) must either obtain a certificate of
assured water supply (“AWS”) from the Arizona Department of Water Resources (“Department™) or obtain a com-
mitment of water service from a municipal water provider designated by the Department as having an AWS prior to
the sale of any lots. A.R.S. § 45-576(A). One of several requirements to obtain a certificate or designation of AWS is
to demonstrate that any groundwater use is consistent with the management goal of the AMA. The management goal
of the Pinal AMA, where a predominately agricultural economy exists, is to allow development of non-irrigation uses
and to preserve existing agricultural economies for as long as feasible, consistent with the necessity to preserve future
water supplies for non-irrigation uses. A.R.S. § 45-562(B).

One method of demonstrating that groundwater use is consistent with the management goal of the AMA is through a
mechanism for the extinguishment of grandfathered groundwater rights in the AMA. Under the Department’s AWS
Rules, when a grandfathered groundwater right is extinguished, the Department issues credits that can be used by a
developer or municipal water provider to demonstrate that a specified volume of groundwater use by the development
or water provider will be consistent with the management goal of the AMA.

Prior to 2007, the amount of credits issued for the extinguishment of a grandfathered groundwater right in the Pinal
AMA was an annual volume that remained the same each year, regardless of when the right was extinguished. In
2007, the Department amended the rule governing the calculation of extinguishment credits in the Pinal AMA, R12-
15-725, to provide for a gradual reduction in the amount of credits given for the extinguishment of grandfathered
groundwater rights, depending on when the extinguishment occurs. Under the rule as amended, the first reduction in
the allocation factor for calculating extinguishment credits was to take effect on January 1, 2010, with additional
reductions each year thereafter until 2054, when no credits would be given for the extinguishment of a grandfathered
right.

One of the major reasons for the 2007 amendment was that residential development in the Pinal AMA was increasing
rapidly, and the rate of development was projected to continue for the foreseeable future. Some of this development
was anticipated to result in the extinguishment of Irrigation Grandfathered Rights (“IGFRs”) for extinguishment
credits. Extinguishment of IGFRs under the extinguishment credit rule in effect at that time, combined with rapid
development, would lead to over-allocation of unreplenished groundwater supplies. The 2007 amendment was
designed to preserve sufficient groundwater supplies to meet the demands of agricultural irrigation, existing assured
water supply determinations and possible future assured water supply determinations, consistent with the Pinal
AMA’s management goal.

Shortly after the 2007 rule amendment, the Arizona real estate market began experiencing a significant downturn, and
residential development in the Pinal AMA slowed dramatically. In 2009, landowners and irrigation districts in the
Pinal AMA expressed concerns to the Department that implementation of the reduction in extinguishment credits as
scheduled could result in owners of farm land in the AMA prematurely extinguishing their irrigation grandfathered
rights before the first reduction in credits was to take effect on January 1, 2010. It was feared that this would exacer-
bate the effects of the economic recession in the area by prematurely taking more lands out of agricultural production
and increasing the water and power costs for those lands that continued to be farmed.

Consistent with the Pinal AMA management goal of preserving the agricultural economy for as long as feasible while
ensuring water supply availability for future municipal and industrial water uses, the Department amended rule R12-
15-725 in 2009 to delay the effective date of the first reduction of the allocation factor for calculating extinguishment
credits in the Pinal AMA until January 1, 2014. It was felt that by 2014, economic conditions in the AMA would
improve sufficiently so that implementation of the reduction in extinguishment credits at that time would not have a
significant negative impact on the local economy. Through the 2009 amendment, the allocation factors for calendar
years 2010 through 2013 were increased to 100, and the allocation factors for calendar years 2014 through 2016 were
increased to 94, 88 and 82, respectively. No changes were made to the allocation factors for calendar years 2017 and
thereafter.

In 2013, a number of landowners in the Pinal AMA requested that the Department again delay the reduction in the
allocation factor used to calculate extinguishment credits in the Pinal AMA because economic conditions in the area
had not improved as much as expected when rule R12-15-725 was amended in 2009. In response to this request, the
Department again amended the AWS rules to temporarily delay the first reduction in the allocation factor until Sep-
tember 15, 2014. This was accomplished through the adoption of two new rules, R12-15-725.01 and R12-15-725.02.

R12-15-725.01 contains a table with the allocation factor for each year beginning with calendar year 2010. Under that
table, the first reduction in the allocation factor occurs in calendar year 2019, with an additional reduction each year
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thereafter until the allocation factor becomes zero in 2060. R12-15-725.01 contained an “automatic repeal” provi-
sion stating that the section repealed automatically effective September 15, 2014.

R12-15-725.02 contained a table of allocation factors that became effective on September 15, 2014. Under that table,
the first reduction in the allocation factor occurred on September 15, 2014, with additional reductions occurring each
year thereafter until the allocation factor became zero in 2055.

The combined effect of the adoption of R12-15-725.01 and R12-15-725.02 was that the first reduction in the alloca-
tion factor was delayed until September 15, 2014, when the reduction schedule adopted in 2009 was to become effec-
tive again. The temporary delay in the reduction schedule was designed to allow water users and other interested
parties in the Pinal AMA to work together to examine conditions within the AMA and offer alternatives for meeting
the Pinal AMA’s management goal.

In late 2013 the Pinal Local Water Group (Water Group) was formed by Arizona State Representatives T.J. Shope
and Frank Pratt to examine the AWS extinguishment credit rules in the Pinal AMA, explore alternatives to the exist-
ing rules, and make recommendations to the Department. The group is comprised of AMA water users including
farmers, local elected officials, municipalities, developers, and real estate investors. On March 12, 2014, the Water
Group requested that the Department delay, for a third time, implementation of the allocation factor reductions in the
Pinal AMA to allow the Water Group additional time to explore alternative solutions to extinguishment credit reduc-
tions in the AMA and make recommendations before the first extinguishment credit reduction becomes effective. The
Water Group explained that more time is needed to fully explore alternatives to the allocation factor reductions and
make informed recommendations to the Department.

Specifically, the Water Group asked the Department to make the allocation factor reduction table contained in R12-
15-725.01 permanent. After considering this request, the Department agrees that the reduction schedule in R12-15-
725.01 should be made permanent. This means that the first allocation factor reduction will be delayed until January
1, 2019. The delay will allow the Water Group and any other interested water users in the AMA ample time to fully
explore alternative long-term solutions and make suggestions to the Department.

Explanation of the Rules

Rule R12-15-725.01 is amended by deleting subsection (B), which states “[t]his section shall repeal automatically
effective September 15, 2014.” Rule R12-15-725.02, the rule containing the allocation factor reduction table sched-
uled to become effective on September 15, 2014 is repealed. Therefore, the allocation factor reduction table in R12-
15-725.01 becomes permanent, thereby delaying the first reduction in the allocation factor used to calculate extin-
guishment credits in the Pinal AMA until January 1, 2019.

A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its

evaluation of or justification for the rule. where the public may obtain or review each study. all data underlying

each study. and any analysis of each study and other supporting material:

None.

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-

ous grant of authority of a political subdivision of this state:

Not applicable.

A summary of the economic, small business. and consumer impact:

The rule amendment will have potential positive economic impacts on IGFR holders who would have prematurely
extinguished their IGFRs under the existing rule, but will retain their IGFRs and continue farming under the rule
amendment. These IGFR holders may benefit in the following ways: 1) by continuing farming operations so that they
can receive an income from the land, 2) by maintaining the lower tax rates applicable to agricultural land uses, and 3)
from an increased volume of extinguishment credits if they decide to extinguish their IGFRs between September 15,
2014 and December 31, 2059. The rule amendment will likely have positive economic impacts on businesses within
the Pinal AMA that sell farming materials, such as seed and equipment.

Lastly, the rule changes may have a positive economic impact on land developers and new homeowners within the
Pinal AMA who develop or purchase homes in subdivisions with AWS determinations based wholly or in part on
extinguishment credits created between September 15, 2014 and December 31, 2059. Because this rulemaking delays
the first extinguishment credit allocation factor reduction from September 15, 2014 to January 1, 2019 and also
extends the period in which extinguishment credits can be issued from December 31, 2053 to December 31, 2059, the
rulemaking may increase the total number of extinguishment credits that will be created. This will potentially reduce
some of the costs associated with Central Arizona Groundwater Replenishment District membership for developers
and new homeowners because it will likely allow more groundwater to be used without a replenishment obligation.

The rule amendment may have a negative short-term economic impact on governmental entities that receive tax reve-
nues from the real estate taxes assessed on lands within the Pinal AMA, such as Pinal County and Maricopa County.
Some lands within the AMA that otherwise would have been taken out of agricultural production may remain in agri-
cultural production during the September 15, 2014 to January 1, 2019 delay period. These lands would retain their
lower agricultural tax status during that period. However, the loss in real estate tax revenue may be offset by more
revenues from other taxes paid by the persons farming the lands, such as income taxes and sales taxes.
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The rule amendment will likely result in more unreplenished groundwater withdrawals within the Pinal AMA, as
some IGFR holders will likely continue irrigating their lands with groundwater during the period from September 15,
2014 to January 1, 2019. Additionally, those IGFR holders who extinguish their rights between September 15, 2014
and December 31, 2059 will receive more extinguishment credits than they would receive without the rule amend-
ment. These additional unreplenished groundwater withdrawals could have a slight negative economic impact on
groundwater users and landowners within the general areas of the withdrawals by reducing the physical availability
of groundwater supplies in those areas. The economic impact is not possible to quantify because it depends on factors
such as the current groundwater levels and rates of urbanization in the areas of the withdrawals. However, the Depart-
ment believes there will be no significant negative economic impact.

10. A description of any changes between the proposed rulemaking. to include supplemental notices. and the final

rulemaking:

There are no changes between the proposed rules and the final rules.

11. A summary of the public or stakeholder comments made about the rulemaking and the agency response to the

comments:

Comment from the Pinal Partnership: The Pinal Partnership supports the proposed rulemaking and urges its expe-
dient enactment.

Response: The Department appreciates the support and is requesting an immediate effective date for the rule amend-
ment and repeal pursuant to A.R.S. § 45-1032(A)(4).

Comment from the Pinal Partnership: The Pinal Partnership acknowledges the need to continue to address the
impacts of this rule and work toward evaluating reasonable approaches consistent with the Pinal AMA management
goal. The Pinal Partnership urges ADWR to follow the enactment of this rule change with the institution of a process
that engages appropriate stakeholders on a mission to evaluate the effects of the rule and develop acceptable alterna-
tives well in advance of the rule’s future effective date.

Response: The Department is making the rule change in order to provide ample time for interested persons to meet
and suggest alternative solutions to the Pinal AMA extinguishment credit allocation factor reductions. The Depart-
ment urges interested persons to attend the Water Group meetings. Information regarding the Water Group, including
notices of its meetings, is posted on the Department’s website — www.azwater.gov. The Department will continue to
participate in and meet with the Pinal Local Water Group after the current rulemaking. The Department notes that the
Pinal Partnership is a separate organization from the Pinal Local Water Group. Information regarding the Pinal Part-
nership can be found on its website http://pinalpartnership.com.

12. Any other matters prescribed by statute applicable to the specific agency or to any specific rule or class of rules.

a.

[=

o

Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-
mit is not used:
The rules do not require a permit.

Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal
law and if so. citation to the statutory authority to exceed the requirements of federal law:
Federal law is not applicable to the subject of the rules because the rules are based on state law.

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness
of business in this state to the impact on business in another state:
No analysis was submitted.

13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rule:

None.

14. Was this rule previously made. amended. or repealed as an emergency rule?

No.

15. The full text of the rules follows:

Section

TITLE 12. NATURAL RESOURCES

CHAPTER 15. DEPARTMENT OF WATER RESOURCES

ARTICLE 7. ASSURED AND ADEQUATE WATER SUPPLY

R12-15-725.01.Pinal AMA — Extinguishment Credits Calculation;-Autematic-Repeal
R12-15-725.02 Piral AMA—Extinguishment- Credits-CaleulationEffective-September 152614 Repealed
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ARTICLE 7. ASSURED AND ADEQUATE WATER SUPPLY

R12-15-725.01.Pinal AMA - Extinguishment Credits Calculation:--Autematic Repeat
A<= The Director shall calculate the extinguishment credits for the extinguishment of a grandfathered right in the Pinal AMA

as follows:
1. No Change
2. No Change
a. No Change
b. No Change
3. No Change
4. No Change
a. No Change
b. No Change
i. No Change
ii. No Change

R12-15-725.02. PiratAMA—BEdtinrguishment-Credits-Caledlation-Effective-September15:2044 Repealed

Y
Raninnin antamha N1A4 ha Niractn A A thn n nounchman adi P ha aviinanichmaon
S Y 5 = s o atctha g s S

Year AHocationFactor
2016 106
2011 106
2012 106
2013 106
January 12014 | 100
142014
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NOTICE OF FINAL RULEMAKING

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 13. DEPARTMENT OF ENVIRONMENTAL QUALITY
SOLID WASTE MANAGEMENT

Editor’s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2012-03 as issued by Governor
Brewer. (See the text of the executive order on page 2720.) The Governor’s Office authorized the notice to proceed through the
rulemaking process on November 27, 2013.
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[R14-146]
PREAMBLE
Articles. Parts, or Sections Affected (as applicable) Rulemaking Action
R18-13-802 New Section

Citations to the agency’s statutory rulemaking authority to include the authorizing statutes (general) and the
implementing statutes (specific):
Authorizing Statutes: A.R.S. §§ 41-1003 and 49-104

Implementing Statute: A.R.S. §8 49-706 and 49-761

The effective date of the rule:
November 9, 2014

Citations to all related notices published in the Reqgister as specified in R1-1-409(A) that pertain to the record of the
final rule:
Notice of Rulemaking Docket Opening: 20 A.A.R. 286, February 7, 2014

Notice of Proposed Rulemaking: 20 A.A.R. 1263, June 6, 2014

The agency’s contact person who can answer guestions about the rulemaking:
Name: Mark Lewandowski

Address: Department of Environmental Quality
Waste Programs Division
1110 W. Washington St.
Phoenix, AZ 85007

Telephone: (602) 771-2230, or (800) 234-5677, enter 771-2230 (Arizona only)
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Fax: (602) 771-4381
TTD: (602) 771-4829
E-mail: lewandowski.mark@azdeg.gov

6. An agency’s justification and reason why a rule should be made. amended. repealed or renumbered. to include an
explanation about the rulemaking:

Summary. The Arizona Department of Environmental Quality (ADEQ) is adopting a rule to establish a solid waste
general permit under A.R.S. 8 49-706 for a class of solid waste land disposal facilities that would otherwise need a
solid waste facility plan under A.R.S. 8 49-762. Under the final rule, the general permit offers coverage to a mining
landfill if: 1) the landfill is already included as a discharging facility in an area-wide Aquifer Protection Permit
(APP), or 2) the landfill would be exempt from such an APP, or 3) the landfill is part of an application for an APP and
is located at a site with a groundwater protection permit.

What is a General Permit? A general permit is a single permit document written with language comprehensive
enough to cover a large number of substantially similar facilities. (See the definition at A.R.S. § 41-1001.) The issu-
ing agency and regulated facilities can realize savings through the issuance of a single document that can cover mul-
tiple facilities, a simplified application procedure, and no requirement that a hearing may potentially be held for each
covered facility. Only the general permit itself requires a hearing.

A general permit can be established either outside of rules or within a rule itself. This General Permit was required to
be established in rule and is written as one rule Section.

Scope of this General Permit. ADEQ regulates non-municipal solid waste landfills (NMSWLFs) under both the Solid
Waste and APP Programs. These landfills are identified in A.R.S. § 49-762(A) as facilities requiring a Solid Waste
Facility Plan but can be exempt from the requirement under § 49-762(B) if covered under a general permit. This Gen-
eral Permit is designed to cover the solid waste requirements that would be contained in Facility Plans issued under §
49-762(A).

At mining sites, NMSWLFs are generally considered discharging facilities pursuant to A.R.S. § 49-241 and are often
included in what is known as an area-wide APP to specify those aquifer protection standards. Historically, rather than
issuing a separate Plan Approval to identify the solid waste requirements, ADEQ has included the requirements in the
area-wide APP that covers the entire mining site. Although ADEQ is allowed to set aquifer protection standards that
are more stringent than federal rules, the solid waste standards for NMSWLFs may not be more stringent than or con-
flict with 40 CFR 257. (A.R.S. § 49-761(C)) This General Permit is drafted so that it will cover the solid waste
requirements of these mining landfills with one document and is derived from 40 CFR 257 and related Arizona solid
waste statutes.

Advantages of this General Permit. This General Permit will allow ADEQ permitting staff to cover multiple facilities
with a single document instead of having to write the same or similar solid waste conditions in individual permits
multiple times. In addition, it eliminates the inherently inefficient division of labor that results from a single permit
being drafted and coordinated by both the Waste Programs and Water Quality Divisions at ADEQ.

The General Permit will also provide greater certainty to mining entities with landfills. Applicants and commenters
have expressed concern about non-groundwater conditions being included in APPs. This has added confusion to dis-
cussion of permit conditions in APPs related to landfills and could easily result in permits that are not consistent. This
General Permit contains uniform, specific criteria and methods that demonstrate compliance with the general perfor-
mance standards in 40 CFR 257 and provide greater assurance that each similarly situated landfill is being regulated
in the same way.

In order to establish a general permit under A.R.S. § 49-706, 3 conditions must be satisfied: 1) the facilities, activities
or practices in the class of eligible facilities must be substantially similar; 2) there should not be environmental or
public health benefits that would be gained from issuing individual permits that offset the savings of the general per-
mit; and 3) the Director must be satisfied that the requirements in the general permit will enable the facilities covered
under it to meet applicable solid waste requirements.

With this general permit, the first requirement is realized because the eligibility requirements are drafted so that the
landfills described by the permit and their waste disposal practices are substantially similar. ADEQ believes that there
are 10-20 of these hard rock mining landfills.

ADEQ has also determined that there would be little, if any, environmental or public health benefit gained from writ-
ing individual permits for these landfills compared to a single general permit. The solid waste requirements for these
facilities are contained in 40 CFR 257 and A.R.S. Title 49 and are mostly related to public safety rather than to public
health, e.g. protection from fires and explosions. The public health concerns related to impeding vector access to
waste is also covered easily in a general permit since these facilities tend to be located away from populated areas.

Third, the ADEQ director is satisfied that the General Permit conditions will allow applicable requirements to be met.
Although this general permit includes flexible language relating to the operating requirements in order to minimize
permittee cost, there are sufficient built-in opportunities for ADEQ and the applicant to exchange information about
the mechanisms the individual landfills may choose to use to meet the requirements. In order to issue authority to
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operate, ADEQ looks at any individual conditions that would apply to the landfill. For example, the public access
restriction can be met with any combination of signs and physical barriers taking into account the unique characteris-
tics at each landfill, and the applicant’s proposed description, if approved, becomes part of the Authority to Operate.
Similarly, the landfill’s choice of a cover strategy is dependent on many different factors including availability of
materials and equipment as well as the physical and topological characteristics of the landfill.

A reference to any study relevant to the rule that the agency reviewed and proposes either to rely on or not to rely

on _in _its evaluation of or justification for the rule. where the public may obtain or review each study. all data

underlying each study. and any analysis of each study and other supporting material:

None

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a previ-

ous grant of authority of a political subdivision of this state:

Not applicable

The summary of the economic. small business and consumer impact:

Identification of the rulemaking:
18 A.A.C. 13, Article 8; R18-13-802. (For further information, see Part 6 of this preamble.)

This rule provides an alternative permitting mechanism and solid waste regulatory structure for non-municipal solid
waste landfills (NMSWLFs) at mining sites. Entities that own and operate these landfills will be potentially affected
by this rule, if they choose to apply for coverage under the General Permit. In addition, this rule affects ADEQ since
it establishes an additional permit issuance procedure for these facilities.

Costs and benefits for ADEQ. This general permit rule will free ADEQ permit staff from having to write the same or
similar solid waste conditions in individual permits multiple times. In addition, it eliminates the inefficient division of
labor that results when a single permit needs to be drafted and coordinated by both the Waste and Water Divisions at
ADEQ.

Costs and benefits for entities that own and operate mining landfills

This rule will provide greater certainty to mining entities with landfills. Applicants and commenters have expressed
concern over whether and to what extent non-groundwater conditions can be included in APPs. This has complicated
the negotiation of APP permit conditions related to landfills and could potentially result in permits that are not consis-
tent in this regard. The general permit contains uniform, specific criteria and methods to demonstrate compliance
with the general performance standards in 40 CFR 257 and will provide greater assurance that each similarly situated
landfill is being regulated in the same way.

This general permit will also provide two other economic benefits for entities that own these landfills: a less costly
and a faster alternative to obtaining Solid Waste Facility Plan approval. The initial fee prescribed by R18-13-702 to
review a Solid Waste Facility Plan application for the non-APP requirements for a NMSWLF operating under an
APP is $2,000 with a maximum fee of $50,000, whereas initial and maximum fees for other solid waste landfills are
$20,000 and $200,000 respectively. (See R18-13-702) The billing rate for the Plan review is $122 per hour, but the
actual costs are difficult to quantify as there is currently no process for obtaining Solid Waste Facility Plan approval
for NMSWLFs. Costs related to solid waste requirements applicable to landfills are currently incurred by applicants
during the APP permitting process, but these have varied over time, have differed between applications, and are as a
rule difficult to readily isolate because ADEQ costs tied to landfill review are included in the larger overall ADEQ
bills for APP processing.

In general, the process is longer for both the Solid Waste Plan approval and approval under APP and involves: 1) sub-
mitting an application; 2) obtaining agency initial review of whether the plan is administratively complete or not; 3)
responding to requests for additional information from the agency; issuing a public notice of the plan and responding
to public comments; responding to technical deficiencies identified by the agency; and final approval or disapproval.

In contrast, the cost to obtain coverage under this General Permit will be a one-time flat fee of $15,000. The applicant
submits a Notice of Intent with the information specified in rule. The Department reviews the information and either
issues (or denies) an Authority to Operate that is valid indefinitely with no requirement to renew or reapply while the
owner and landfill footprint remain unchanged. The $15,000 fee is intended to cover the costs directly related to pro-
cessing the Authority to Operate, as well as Department costs in developing this General Permit. It should be noted
that each solid waste landfill also pays an annual registration fee authorized by A.R.S. § 49-747. That fee for
NMSWLFs is $3750 per year. (See R18-13-2102)

Probable Impact on Small Businesses. ADEQ is not aware of any small business that has a landfill at a mining opera-
tion. A.R.S. § 41-1035 requires state agencies to reduce the impact of a rulemaking on small businesses, if possible.
As discussed above, this general permit is expected to have a positive economic impact on all entities that choose
coverage. However, if a small business was to be covered under this permit, state and federal law does not allow
ADEQ to relax requirements contained in A.R.S. Title 49 or 40 CFR 257. Therefore, ADEQ would have no legal or
feasible option to reduce stringency for small businesses. Moreover, in developing this general permit, ADEQ has
built flexibility into the permit in the form of alternative operational requirements in subsections (H)(4), (H)(5) and
(H)(6). This flexibility is beneficial to small and large businesses alike.
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Conduct Change Analysis. Under A.R.S. 8 41-1055(A)(1), the agency must discuss the conduct the rule is designed
to affect and how it will affect that conduct. This general permit supplements general federal requirements with
objective performance criteria for operation of a specific set of non-municipal solid waste landfills and deters conduct
that would not meet those performance criteria. In general, the permit protects the environment and public safety and
provides a level playing field for similarly situated entities.

ADEQ believes that there are 10 to 20 of these NMSWLFs at mining sites that will be eligible for coverage under this
permit. Based on some preliminary outreach, ADEQ expects mining operations to put most of their existing landfills
under the General Permit because of the greater clarity and certainty provided.

Probable Benefits Outweigh the Probable Costs; Rule Imposes the | east Burden Necessary to Achieve the Regula-
tory Objective. [A.R.S. 8 41-1052(D)(3)] ADEQ has determined that its own costs to develop this rule will be rela-
tively small-less than $50,000 in employee-related expenses with no other costs involved. The Department has also
identified potential benefits for itself with more efficient permitting. In addition, ADEQ has concluded that there are
significant benefits for regulated facilities that decide to obtain coverage under the General Permit in the cost of the
permit. Although this may result in less revenue for ADEQ, ADEQ costs will also decrease proportionately, perhaps
allowing personnel to be re-deployed to other areas. When balanced against the probable benefits resulting from
reduced permit fees, faster processing, greater consistency, and reduced uncertainty, ADEQ has determined that the
probable benefits outweigh the probable costs.

ADEQ has also determined that the requirements of the general permit impose the least burden necessary to achieve
the regulatory objective. The regulatory objective is to establish a general permit under A.R.S. § 49-706 that contains
design and operating rules for this class of landfills conforming to A.R.S. § 49-761(C). In developing this permit,
ADEQ worked with regulated entities, including the Arizona Mining Association, to make sure that the appropriate
solid waste requirements were in the permit, and in such a way as to provide maximum clarity and flexibility.

10. A description of any changes between the proposed rulemaking. to include supplemental notices. and the final

rulemaking:

No changes were made at the time the final rule was submitted to the Governor’s Regulatory Review Council
(GRRC). As a result of GRRC staff review, some minor changes were made to make the rule more clear, concise and
understandable.

11. Anagency’s summary of the public or stakeholder comments made about the rulemaking and the agency response

to the comments:

ADEQ received a comment from the Arizona Mining Association that supported the rulemaking.

12. All agencies shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or

class of rules. Additionally. an agency subject to Council review under A.R.S. 8§ 41-1052 and 41-1055 shall respond

to the following questions:

a.

b.

o

Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-
mit is not used:
This rule establishes a general permit.

Whether a federal law is applicable to the subject of the rule, whether the rule is more stringent than federal
law and if so. citation to the statutory authority to exceed the requirements of federal law:
A.R.S. § 49-761(C) requires that rules ADEQ adopts for NMSWLFs may not be more stringent than or conflict
with 40 CFR 257 for nonprocedural standards. A.R.S. § 49-761(C) contains another limited exception for more
stringent aquifer protection standards which is not relevant for this permit since it only contains solid waste stan-
dards. A similar provision (prohibiting rules more stringent than federal standards) exists at A.R.S. § 49-
104(A)(17). This general permit is not more stringent than 40 CFR 257 or 40 CFR 761.

Whether a person submitted an analysis to the agency regarding the rule’s impact on the competitiveness of
businesses in this state as compared to the competitiveness of businesses in other states:
No person has submitted a competitiveness analysis under A.R.S. § 41-1055(1).

13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rule:

None

14. Whether the rule was previously made. amended or repealed as an emergency rule. If so. cite the notice published

in the Reqgister as specified in R1-1-409(A). Also. the agency shall state where the text was changed between the

emergency and the final rulemaking packages:

Not applicable

15. The full text of the rule follows:
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TITLE 18. ENVIRONMENTAL QUALITY
CHAPTER 13. DEPARTMENT OF ENVIRONMENTAL QUALITY
SOLID WASTE MANAGEMENT

ARTICLE 2. GENERAL PERMITS

R18-13-802. Disposal General Permit: Non-Municipal Solid Waste Landfills at Mining Operations

ARTICLE 2. GENERAL PERMITS

R18-13-802. Disposal General Permit: Non-Municipal Solid Waste Landfills at Mining Operations

A. This general permit is adopted pursuant to A.R.S. § 49-706 as an alternative to plan approvals for facilities identified in

A.R.S. 8§ 49-762(A)(1). This general permit authorizes disposal of solid waste in a landfill at a mining operation if the

landfill meets one of the following criteria:

1.

2.

3.

The landfill is identified as a discharging facility in an area-wide aquifer protection permit and is located within the
pollutant management area developed for that permit; or

The landfill is located within the pollutant management area of an area-wide aquifer protection permit but is exempt
from the permit requirement because it contains only inert material as defined in A.R.S. § 49-201; or

The landfill is located at a site qualifying as a groundwater protection permit facility as defined in A.R.S. § 49-
241.01(C) and the site has submitted an administratively complete application for an aquifer protection permit that
has not been denied. Landfills that are located at mining operations and that are subject to best management practices
under A.R.S. § 49-762.02(6) are required to comply with those practices and do not require coverage under this gen-

eral permit.

Authorized and prohibited materials.

Disposal of the following is allowed under this general permit:

a. Solid waste generated at the mining operation where the landfill is located; and

b. Incidental amounts of putrescible waste generated at the mining operation where the landfill is located. For the
purposes of this Section, “putrescible waste” means solid waste which contains organic matter capable of being
decomposed by microorganisms and of such a character and proportion as to be capable of attracting or provid-
ing food for birds.

Disposal of the following is prohibited under this general permit:

Used oil as defined in A.R.S. § 49-801(3).

Human excreta as defined in R18-13-1102.

Special waste as defined in A.R.S. § 49-851(A)(5).

Biohazardous medical waste as defined in R18-13-1401.

Radioactive waste material requlated for disposal pursuant to Title 12, Chapter 1 of the Arizona Administrative

Code.

Hazardous waste as defined in A.R.S. § 49-921(5). including hazardous waste generated by a conditionally

exempt small quantity generator.

g. Bulk or noncontainerized liquid waste.

h. Waste containing polychlorinated biphenyls regulated for disposal pursuant to 40 CFR 761.
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person may operate a landfill at a mining operation under this general permit if:

B.
1.
2.

C. A
1.
2.
3.
4,

D.

Operation of the landfill complies with the requirements of this Section;

The person files a Notice of Intent to Operate that complies with subsections (D) and (E):

The person satisfies any requests for additional information from the Department regarding the Notice of Intent to
Operate or landfill operation and receives a written Authorization to Operate from the Director; and

The person submits the applicable fee established in R18-13-801 for the Disposal category.

Notice of Intent to Operate. An applicant shall submit to the Department a Notice of Intent to Operate under this general

permit. The Notice shall contain:
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The name, address, and telephone number of the applicant;

The name, address, and telephone number of a contact person familiar with the operation of the facility:;

The legal description of the landfill area, latitude and longitude coordinates, a detailed figure(s) showing both the
existing landfill boundary and the anticipated future waste footprint of the landfill at the time of closure, and a map
showing the location of the landfill within the mining operation:

A description of how the applicant will meet the public access restrictions in subsection (H)(3):

A description of how the applicant will meet the cover requirements in subsection (H)(4);
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A description of how the applicant will meet the methane requirements in subsection (H)(5). For landfills that have
accepted waste prior to the effective date of this Section only, the applicant shall include recent methane monitoring
sampling results from either:

a. One (1) measurement per acre of landfill waste footprint; or

b. A minimum of four (4) monitoring probes installed to the depth of refuse around the perimeter of the landfill and
measured quarterly for the presence of methane gas for a period of one (1) year:;

7. A narrative description of the landfill. including whether the landfill is existing or planned. the acreage of the current
and planned waste footprint, estimated disposal capacity in cubic yards, expected lifespan, projected rate of waste
disposal in tons per day or per week, and sources of solid waste generation;

8. A listing of any other federal or state environmental permits issued for or needed by the landfill. including any indi-
vidual plan approval, APP, Groundwater Quality Protection Permit, or Notice of Disposal; and

9. A signature on the Notice of Intent to Operate certifying that the applicant agrees to comply with all terms of this gen-
eral permit.

Existing facility application deadline. Existing facilities that qualify for coverage under subsections (A)(1). (A)(2). or

(A)(3) on the effective date of this rule shall submit a Notice of Intent to Operate within 2 years of the effective date of

this rule to obtain coverage. The Director may extend this date in individual cases if the facility could not have submitted

an administratively complete Notice in time with reasonable diligence.

Authorization review.

1. Inspection. The Department may inspect the facility to determine that the applicable terms of this general permit are
being met.

2. Authority to Operate issuance.

a. If the Department determines, based on its review and an inspection, if conducted, that the facility conforms to
the requirements of this general permit, the Director shall issue an Authority to Operate.

b. The Authority to Operate authorizes the person to operate the landfill under the terms of this general permit.

Authority to Operate denial. If the Department determines, based on its review and an inspection, if conducted, that

the facility does not conform to the requirements of this general permit, the Director shall notify the person of the

decision not to issue the Authority to Operate and the person shall not operate the landfill under this general permit.

The notification shall inform the person of:

The reason for the denial with reference to the statute or rule on which the denial is based;

The person's right to appeal the denial. including the number of days the applicant has to file a protest challeng-

ing the denial and the name and telephone number of the Department contact person who can answer guestions

regarding the appeals process:; and
c. The person's right to request an informal settlement conference under A.R.S. 88 41-1092.03(A) and 41-1092.06.

Statutory requirements. The landfill shall be:

1. Located according to the applicable location restrictions in A.R.S. § 49-772; and

2. Subiject to a restrictive covenant recorded pursuant to A.R.S. § 49-771.

Operational requirements.

1. Inspect the landfill at least quarterly and after large storm events for overall integrity and condition of the facility,

including stormwater diversions, and conduct maintenance and repairs as needed. For the purposes of this Section, a

“large storm event” is defined as one-half inch of precipitation in any 24-hour period.
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2. Direct storm water runoff from surrounding areas away from the landfill.

3. Restrict public access to the landfill or to the mining operation site by signs or physical barriers, including natural
barriers.

4. Apply cover at such frequencies and in such a manner as to control windblown dispersion of waste, reduce the risk of
fire and impede disease vectors’ access to the waste, taking into account the types and volumes of waste placed in the
landfill, the frequency of disposal, and other relevant considerations. The Department may allow other technigues
that are demonstrated to be equally protective as applying cover material.

5. Concentrations of methane gas shall not exceed 25% of the lower explosive limit in facility structures within 100 feet
of the landfill boundary and shall not exceed the lower explosive limit beyond the landfill boundary.

6. Methane monitoring.

a. For landfills that have accepted waste prior to the effective date of this Section only, the applicant shall include
recent methane monitoring data as described in subsection (D)(6) with the Notice of Intent to Operate.
i. If the data demonstrate that concentrations of methane gas do not exceed 25% of the lower explosive limit,

then no methane monitoring is required in order to operate under this permit.

ii. If the data demonstrate that concentrations of methane gas exceed 25% of the lower explosive limit, then
annual methane monitoring using one of the data gathering methods described in subsection (D)(6) is
required in order to operate under this permit. Results of such annual methane monitoring shall be submitted
to the Department.

(1) A person operating a landfill subject to annual methane monitoring may reduce monitoring to once
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every five years if the results of three consecutive annual sampling events demonstrate that concentra-
tions of methane gas do not exceed 25% of the lower explosive limit.

(2) A person operating a landfill subject to annual methane monitoring may request the Department to
reduce or eliminate such monitoring based on any other methods approved by the Department, includ-
ing consideration of the potential for methane gas to be present in facility structures within 100 feet of
the landfill boundary at concentrations exceeding 25% of the lower explosive limit.

b. For landfills that have not accepted waste prior to the effective date of this Section. no methane monitoring is
required in order to obtain coverage or operate under this permit.
7. Maintain an operating record that documents compliance with the conditions in this permit.
Recordkeeping. A permittee shall maintain the following information for at least 10 years and make it available to the
Department upon request:
Landfill construction drawings and as-built plans, if available;
The operating record required by subsection (H)(7); and
Methane monitoring results, if any, obtained under subsection (H)(6).
eporting requirements. A permittee shall report the following to the Department:
Methane monitoring concentrations that exceed those listed in subsection (H)(5) within 7 days of the determination.
A change in ownership or expansion of the planned waste footprint as soon as practicable. These events shall require
the filing of a new Notice of Intent to Operate.
K. General applicability. Landfills covered under this general permit:
1.
2.
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Are not subject to rules adopted by the Department under A.R.S. § 49-761.
Are exempt from the solid waste facility plan requirements in A.R.S. 8§ 49-762.03 and 49-762.04 as provided in
A.R.S. § 49-762(B).

L. For the purposes of this Section, “mining” has the definition at A.R.S. § 27-301.
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