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NOTICES OF FINAL EXEMPT RULEMAKING

This section of the Arizona Administrative Register interpretation of the final exempt rule should be addressed to
contains Notices of Final Exempt Rulemaking. the agency proposing them. Refer to ltem #5 to contact the
The Office of the Secretary of State is the filing office  person charged with the rulemaking.
and publisher of these rules. Questions about the

NOTICE OF FINAL EXEMPT RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 22. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (AHCCCS)
ADMINISTRATION

[R15-78]
PREAMBLE

=

Article, Part, or Section Affected (as applicable) Rulemaking Action
R9-22-730 Amend

Citations to the agency’s statutory rulemaking authority to include the authorizing statute (general) and the
implementing statute (specific). and the statute or session law authorizing the exemption:

Authorizing statute: A.R.S. § 36-2901.08

Implementing statute: A.R.S. § 36-2901.08

Statute or session law authorizing the exemption: Laws 2013, 1st Special Session, Chapter 10

[

[

The effective date of the rule and the agency’s reason it selected the effective date:
July 16, 2015

A list of all notices published in the Register as specified in R1-1-409(A) that pertain to the record of the exempt

rulemaking:
Notice of Proposed Exempt Rulemaking: 21 A.A.R. 1041, July 10, 2015

The agency’s contact person who can answer questions about the rulemaking:
Name: Mariaelena Ugarte
Address: AHCCCS Office of Administrative Legal Services
701 E. Jefferson, Mail Drop 6200

[+

[

Phoenix, AZ 85034
Telephone: (602) 417-4693
Fax: (602) 253-9115
E-mail: AHCCCSRules@azahcccs.gov
Web site: www.azahcccs.gov

6. An agency’s justification and reason why a rule should be made. amended. repealed. or renumbered to include
an explanation about the rulemaking:

AR.S. § 36-2901.08 authorizes the Administration to establish, administer and collect an assessment on hospital
revenues, discharges or bed days for funding a portion of the nonfederal share of the costs incurred beginning Janu-
ary 1, 2014, associated with eligible persons added to the program by A.R.S. §§ 36-2901.01 and 36-2901.07. It is
the agency’s objective to assess only so much as is necessary to meet the estimated costs associated with the pro-
jected populations referenced in the statute. As such, it is necessary for the Administration to adjust the assessment
from time to time as the Administration obtains new information to update estimations of the number of eligible
persons and projections of the costs anticipated to provide coverage for those persons. The Administration is pro-
posing a new rule to update the figures to be used as of July 1, 2015 for collecting the assessment on hospitals.

Laws 2013, 1st Special Session, Chapter 10 added an exemption to the Administrative Procedure Act for purposes
of the administration and implementation of the hospital assessment:
A.R.S. § 41-1005 (A)(32) exempts the Administration from Title 41, Chapter 6 of the Arizona Revised Statutes
(the Arizona Administrative Procedure Act) for purposes of implementing and establishing the hospital assess-
ment; however, that provision requires the Administration to provide public notice and an opportunity for pub-
lic comment at least 30 days before doing so.
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7. A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its

evaluation of or justification for the rule. where the public may obtain or review each study. all data underlving
each study., and any analysis of each study and other supporting material:

[

Not applicable

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will
diminish a previous grant of authori

of a political subdivision of this state:

(N

10. A description of any changes between the proposed rulemaking, including any supplemental proposed

Not applicable

The summary of the economic. small business. and consumer impact, if applicable:

The Administration estimates that $250 million will be necessary to be collected from Arizona hospitals to fund the
cost required by statute for State Fiscal Year (SFY) ending June 30, 2016. The assessment amount currently in rule
reflects the amount needed in the last quarter of SFY 2015 and would generate approximately $382 million over the
course of SFY 2016 if left in place. The amendment adjusts the rates downward to reflect the actual need of $250
million.

The AHCCCS program is jointly funded by the State and the federal government through the Medicaid program.
Depending on the eligibility category of the individual, the federal government provides approximately two-thirds,
85%, or 100% of the cost of care for persons described in A.R.S. § 36.2901.08(A). The Administration will use the
amounts collected from the assessment combined with the federal financial participation to fund the cost of health
care coverage for an estimated 360,000 persons described in A.R.S. § 36.2901.08(A) through direct payments to
health care providers and capitation payments to managed care organizations that, in turn, make payments to health
care providers that render care to AHCCCS members. Many of the providers of that medical care are considered
small businesses located in Arizona. A.R.S. § 36-2901.08 prohibits the assessed hospitals from passing the cost of
the assessment on to patients or third parties who pay for care in the hospital. In the aggregate, the Administration
expects to return millions more in SFY 2016 in incremental payments for hospital services than will be collected
through the assessment. Along with a copy of this proposed exempt rule making, the Administration has posted to
its website information regarding the fiscal impact of this amendment. http://www.azahcccs.gov/reporting/state/
proposedrules.aspx

rulemaking. and the final rulemaking package (if applicable):

11. An agency’s summary of the public or stakeholder comments made about the rulemaking and the agency

No changes were made between the proposed rulemaking and the final exempt rulemaking.

response to the comments. if applicable:

Item
#

Rule Cite
Line #

Comment from
and date received

Analysis/

Comment .
Recommendation

1.

R9-22-730 Dennis Dahlen Since this is an iterative process with opportunities | The = Administration under-

Banner Health
(written comment
rec’d 07/13/15)

for improvements, Banner would like, once again,
to bring attention to one of the exclusions that
gives a market advantage to a single hospital
because of its high percentage of Medicare dis-
charges. This exclusion, provided in R9-22-730,
Subsection I, Paragraph 7, of the proposed amend-
ments to the Hospital Assessment Rule, applies to
acute care hospitals “located in a city with a popu-
lation greater than one million, which on average
have at least 15 percent of inpatient days for
patients who reside outside of Arizona, and at least
50 percent of discharges as reported on the 2011
Medicare Cost Report are reimbursed by Medi-
care”. According to the FY 2016 assessment mod-
eling, this exclusion applies only to Mayo Clinic
Hospital in Phoenix.

We believe the methodology continues to unjustly
favor a single high-volume Medicare provider,
Mayo Clinic Hospital, over other hospitals that
serve significantly higher volumes of elderly
patients.

stands that the comments sub-
mitted are the same as those
submitted during the rule devel-
opment process in 2013, and
submitted as a comment on the
original proposed rule. The
Administration understands the
objection to be that certain indi-
vidual hospitals in the Banner
Health System are not treated
similar to other hospitals which
Banner believes to be similarly
situated. The Administration’s
position has not changed and
the Administration reiterates its
previous comments.

As part of its statutory require-
ments, the AHCCCS Adminis-
tration was charged with
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2. R9-22-730

Dennis Dahlen
Banner Health
(written comment
rec’d 07/13/15)

Banner has consistently supported a broad-based,
“all-in” model, especially for hospitals that benefit
under the coverage restoration and expansion. The
other proposed exclusion criteria, particularly the
requirement for a specified percentage of non-Ari-
zona discharges, arbitrarily and capriciously
exempts one high-volume Medicare provider, the
Mayo Clinic Hospital, without any reasonable
basis in policy or fact. If this exclusion remains as
part of the methodology, it should treat similar hos-
pitals equitably.

3. R9-22-730

Dennis Dahlen
Banner Health
(written comment
rec’d 07/13/15)

The proposed model for FY 16 continues to
exclude one hospital in one city of the state that
barely meets the Medicare volume threshold,
resulting in a significant gain on the assessment
model for that hospital, while other hospitals that
serve many more Medicare patients are still
included in the assessment model with a signifi-
cantly lower return. As such, Banner asks that
AHCCCS revisit this policy and design an assess-
ment methodology that is broad-based and treats
all hospitals fairly.

designing an assessment that
ensured that the costs of the
assessment were not passed on
to patients or other health care
payors. As part of its efforts to
do so, AHCCCS adopted as a
guiding principle that it would
make its best efforts to imple-
ment an assessment that mini-
mized the negative impact to
hospital systems — not individ-
ual hospitals. Banner Health
Systems, viewed as a single
entity rather than as individual
hospitals, is not negatively
impacted by the assessment.

In addition, the statute requires
AHCCCS to establish an
assessment that meets federal
requirements for the use of an
assessment on providers as the
basis for the funding of Medic-
aid services. AHCCCS was
required to submit to the federal
government an analysis of the
sources and expected benefits
of increased Medicaid pay-
ments. In summary, the assess-
ment paid by hospitals and
additional payments made by
AHCCCS to hospitals must not
be correlated beyond a degree
set forth in federal regulations.

Recently, AHCCCS received
federal approval for the assess-
ment described in this rule.
Modification of the assessment
at this point would require addi-
tional analysis by AHCCCS
and further review and approval
by the federal government. This
would cause an unacceptable
delay in the implementation of
the assessment.

12. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class
of rules. When applicable, matters shall include. but not be limited to:

No other matters have been prescribed.

a. Whether the rule requires a permit, whether a general permit is used and if not, the reasons why a general

permit is not used:
Not applicable

=

Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than the fed-

eral law and if so. citation to the statutory authority to exceed the requirements of federal law:

Not applicable

I

of business in this state to the impact on business in other states:
No analysis was submitted.

13. A list of any incorporated by reference material and its location in the rule:

None

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness

14. Whether the rule was previously made. amended. repealed or renumbered as an emergency rule. If so, the

agency shall state where the text changed between the emergency and the exempt rulemaking packages:
Not applicable

15. The full text of the rules follows:
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TITLE 9. HEALTH SERVICES

CHAPTER 22. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (AHCCCS)
ADMINISTRATION

ARTICLE 7. STANDARDS FOR PAYMENTS

Section
R9-22-730.  Hospital Assessment

ARTICLE 7. STANDARDS FOR PAYMENTS

R9-22-730.  Hospital Assessment
A. For purposes of this Section, the following terms are defined as provided below unless the context specifically requires

another meaning:
1. “2011 Medicare Cost Report” means:

a. The Medicare Cost Report for the hospital fiscal year ending in calendar year 2011 as reported in the CMS
Healthcare Provider Cost Reporting Information System (HCRIS) release dated December 31, 2012; or

b. For hospitals not included in that CMS HCRIS report, the “as filed” Medicare Cost Report for the hospital fis-
cal year ending in calendar year 2011 submitted by the hospital to the Administration.

2. “2011 Uniform Accounting Report” means the Uniform Accounting Report submitted to the Arizona Department
of Health Services as of December 19, 2012.

3. “2012 Uniform Accounting Report” means the Uniform Accounting Report submitted to the Arizona Department
of Health Services as of August 2, 2013.

4. “Quarter” means the three month period beginning January 1, April 1, July 1, and October 1 of each year.

Beginning January 1, 2014, for each Arizona licensed hospital not excluded under subsection (I) shall be subject to an
assessment payable on a quarterly basis. The assessment shall be levied against the legal owner of each hospital as of
the first day of the quarter, and except as otherwise required by subsections (D), (E) and (F). For the period beginning
Apr52645 July 1, 2015, the assessment shall be calculated by multiplying the number of discharges reported on the
hospital’s 2011 Medicare Cost Report, excluding discharges reported on the Medicare Cost Report as “Other Long Term
Care Discharges” by the following rates based on the hospital’s peer group:

1. $635:00 $416.00 per discharge for hospitals located in a county with a population less than 500,000 that are desig-

nated as type: hospital, subtype: short-term.

. $635:00 $416.00 per discharge for hospitals designated as type: hospital, subtype: critical access hospital.
3. $15875-$104.00 per discharge for hospitals designated as type: hospital, subtype: long term.

$158-75$104.00 per discharge for hospitals designated as type: hospital, subtype: psychiatric, that reported 2,500 or
more discharges on the 2011 Medicare Cost Report.

5. $508:50 $332.75 per discharge for hospitals designated as type: hospital, subtype: short-term with 20% of total
licensed beds licensed as pediatric, pediatric intensive care and neonatal intensive care as reported in the hospital’s
2012 Uniform Accounting Report.

6. $5725 $374.50 per discharge for hospitals designated as type: hospital, subtype: short-term with at least 10% but
less than 20% of total licensed beds licensed as pediatric, pediatric intensive care and neonatal intensive care as
reported in the hospital’s 2012 Uniform Accounting Report.

7. $635:60 $416.00 per discharge for hospitals designated as type: hospital, subtype: short-term not included in
another peer group.

Peer groups for the four quarters beginning July 1 of each year are established based on hospital license type and sub-
type designated in the Provider & Facility Database for Arizona Medical Facilities posted by the Arizona Department of
Health Services Division of Licensing Services on its website Mareh3;2643 April 2, 2015.

Notwithstanding subsection (B), psychiatric discharges from a hospital that reported having a psychiatric sub-provider
in the hospital’s 2011 Medicare Cost Report, are assessed a rate of $+58-75 $104.00 for each discharge from the psychi-
atric sub-provider as reported in the 2011 Medicare Cost Report. All discharges other than those reported as discharges
from the psychiatric sub-provider are assessed at the rate required by subsection (B).

Notwithstanding subsection (B), rehabilitative discharges from a hospital that reported having a rehabilitative sub-pro-
vider in the hospital’s 2011 Medicare Cost Report, are assessed a rate of $0 for each discharge from the rehabilitative
sub-provider as reported in the 2011 Medicare Cost Report. All discharges other than those reported as discharges from
the rehabilitative sub-provider are assessed at the rate required by subsection (B).

Notwithstanding subsection (B), for any hospital that reported more than 29;800-28.900 discharges on the hospital’s
2011 Medicare Cost Report, discharges in excess of 29;000-28.900 are assessed a rate of $63-75 $41.50 for each dis-
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charge in excess of 29,000 28.900. The initial 29;000 28.900 discharges are assessed at the rate required by subsection
(B).

G. Assessment notice. On or before the 15th day of the first month of the quarter; or upon CMS approval, whichever is
later, the Administration shall send to each hospital a notification that the assessment invoice is available to be viewed
on a secure website. The invoice shall include the hospital’s peer group assignment and the assessment due for the quar-
ter.

H. Assessment due date. The assessment Assessment must be received by the Administration by no later than:
1. the The 15th day of the second month of the quarter or

2. In the event CMS approves the assessment after the 15th day of the first month of the quarter, 30 days after notifi-
cation by the Administration that the assessment invoice is available.

I. Excluded hospitals. The following hospitals are excluded from the assessment based on the hospital’s 2011 Medicare

Cost Report and Provider & Facility Database for Arizona Medical Facilities posted by the Arizona Department of

Health Services Division of Licensing Services on its website for Mareh4;2043 April 2, 2015:
1. Hospitals owned and operated by the state, the United States, or an Indian tribe.

2. Hospitals designated as type: hospital, subtype: short-term that have a license number beginning “SH”.

3. Hospitals designated as type: hospital, subtype: psychiatric that reported fewer than 2,500 discharges on the 2011
Medicare Cost Report.

Hospitals designated as type: hospital, subtype; rehabilitation.
Hospitals designated as type: hospital, subtype: children’s.
Hospitals designated as type: med-hospital, subtype: special hospitals.

N oaw s

Hospitals designated as type: hospital, subtype: short-term located in a city with a population greater than one mil-
lion, which on average have at least 15 percent of inpatient days for patients who reside outside of Arizona, and at
least 50 percent of discharges as reported on the 2011 Medicare Cost Report are reimbursed by Medicare.
J.  New hospitals. For hospitals that did not file a 2011 Medicare Cost Report because of the date the hospital began opera-
tions:
1. If the hosmtal was open on the Aprll 1 Drecedlng the July assessment start date, the hospital assessment will begin
i 4 on July 1 following the date the

hosmtal began operatlng.

[

If the hospital began operating between April 2 and June 30. the assessment will begin on July 1 of the following
calendar year.

A hospital is not considered a new hospital based on a change in ownership.

Until the first full vear of data is available, The the assessment will be based on the annualized number of dis-
charges from the date hospital operations began through April 30 preceding the July assessment start date. The
hospital shall submit the discharge data and all other data requested by the Administration necessary to determine

the appropriate assessment to the Administration no later than May 15 preceding the assessment start date for the

new hospitals. reperted-by-the-hospital-to AHCCES forpriorquarters—until-the-hespital-files—its-initial Medieare
CestReport. Thereafter, the assessment will be based on the discharges reported in the hospital’s first aitial Medi-

care Cost Report and Uniform Accounting Report which includes 12 months worth of data; however, when a new
hospital shares a Medicare Identification Number with an existing hospital, the assessment amount will be based on
self reported data from the new hospital instead of the Medicare Cost Report. The data shall include the number of
discharges and all other data requested by the Administration necessary to determine the appropriate assessment.
For hospitals providing self-reported data:

[~ [«

[

a. Psychiatric discharges will be annualized to determine if subsections (B)(4) or (I)(3) apply to the assessment
amount.
b. Discharges will be annualized to determine if subsection (F) applies to the assessment amount.

K. Changes of ownership. The parties to a change of ownership shall promptly provide written notice to the Administration
of a change of ownership and any agreement regarding the payment of the assessment. The assessed amount will con-
tinue at the same amount applied to the prior owner. Assessments are the responsibility of the owner of record as of the
first day of the quarter; however, this rule is not intended to prohibit the parties to a change of ownership from entering
into an agreement for a new owner to assume the assessment responsibility of the owner of record as of the first day of
the prior quarter.

L. Hospital closures. Hospitals that close shall pay a proportion of the quarterly assessment equal to that portion of the
quarter during which the hospital operated.

M. Required information. For any hospital that has not filed a 2011 Medicare Cost report, or if the 2011 Medicare Cost
report does not include the reliable information sufficient for the Administration to calculate the assessment, the Admin-
istration shall use data reported on the 2011 Uniform Accounting Report filed by the hospital in place of the 2011 Medi-
care Cost report to calculate the assessment. If the 2011 Uniform Accounting Report filed by the hospital does not
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include reliable information sufficient for the Administration to calculate the assessment amounts, the hospital shall pro-
vide the Administration with data specified by the Administration necessary in place of the 2011 Medicare Cost report
to calculate the assessment.

The Administration will review and update as necessary rates and peer groups periodically to ensure the assessment is
sufficient to fund the state match obligation to cover the cost of the populations as specified in 36-2901.08.

Enforcement. If a hospital does not comply with this section, the director may suspend or revoke the hospital’s provider
agreement. If the hospital does not comply within 180 days after the hospital’s provider agreement is suspended or
revoked, the director shall notify the director of the Department of Health Services who shall suspend or revoke the hos-
pital’s license.

NOTICE OF FINAL EXEMPT RULEMAKING
TITLE 7. EDUCATION

CHAPTER 2. STATE BOARD OF EDUCATION

[R15-79]
PREAMBLE
Article. Part, or Section Affected (as applicable) Rulemaking Action
R7-2-1002 Amend

Citations to the agency’s statutory rulemaking authority to _include the authorizing statute (general) and the
implementing statute (specific). and the statute or session law authorizing the exemption:
Authorizing statute: A.R.S. §§ 15-203(A)(1) and 15-203(A)(14)

Implementing statute: Not applicable

The effective date of the rules and the agency’s reason it selected the effective date:
October 28, 2013

A list of all notices published in the Register as specified in R1-1-409(A) that pertains to the record of the exempt

rulemaking:
Not applicable

The agency’s contact person who can answer questions about the rulemaking:
Name: Christine M. Thompson, Executive Director

Address: State Board of Education
1700 W. Washington, Suite 300
Phoenix, AZ 85007

Telephone: (602) 542-5057

Fax: (602) 542-3046

E-mail: inbox@azsbe.az.gov

An agency’s justification and reason why a rule should be made., amended. repealed, or renumbered to include

an explanation about the rulemaking:
A.R.S. § 15-213(A) requires the State Board of Education to adopt rules governing the procurement practices for

school districts and charter schools. In part, the Board rules are required to specify the total cost of a procurement
that is subject to invitations for bids, and must conform to the limits for procurements prescribed in A.R.S. § 41-
2535.1n 2013, the legislature amended A.R.S. § 41-2535, now mandating that the total cost of a procurement that is
not subject to invitations for bids shall not exceed $100,000. As required by law, this rule was submitted to the
Auditor General for review and approval.

A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its
evaluation of or justification for the rule, where the public may obtain or review each study. all data underlying
each study. and any analysis of each study and other supporting material:

Not applicable

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a
previous grant of authority of a political subdivision of this state:
Not applicable

The summary of the economic., small business and consumer impact, if applicable:
The rules are not expected to have significant, if any, economic impact on small businesses.
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10. A description of the changes between the proposed rules. including supplemental notices and final rules (if

applicable):
Not applicable

11. A summary of the comments made regarding the rule and the agency response to them:

Pursuant to the Board’s rulemaking procedures, a public hearing on these proposed rules changes will be held on
October 22, 2013. No comments were received.

12. Any other matters prescribed by statute that are applicable to the specific agency or to any specific rule or class

of rules:
Not applicable

Incorporations by reference and their location in the rules:
Not applicable

14. Was this rule previously made as an emergency rule? If so. please indicate the Register citation:

Not applicable

15. The full text of the rule follows:

TITLE 7. EDUCATION

CHAPTER 2. STATE BOARD OF EDUCATION

ARTICLE 10. SCHOOL DISTRICT PROCUREMENT
IN GENERAL

Section
R7-2-1002.  Applicability

R7-
A.

ARTICLE 10. SCHOOL DISTRICT PROCUREMENT
IN GENERAL

2-1002.  Applicability

This Article applies to every expenditure of public monies, including federal assistance monies, by a school district as
specified in A.R.S. § 15-213(A) for the procurement of all construction, materials and services when the total procure-
ment cost exceeds $50;000 $100,000. If procurement involves the expenditure of federal assistance or contract monies,
the school district shall comply with federal law and authorized regulations which are mandatorily applicable and which
are not presently reflected in this Article. This Article does not apply to agreements pursuant to A.R.S. § 15-789 or
grants or contracts between governing boards, except as provided in Sections R7-2-1191 through R7-2-1195. This Arti-
cle also applies to the disposal of school district materials regardless of value. Nothing in this Article shall prevent any
governing board from complying with the terms and conditions of any grant, gift, bequest or cooperative agreement.
Procurements for amounts not exceeding $56;600 $100,000 shall comply with guidelines prescribed by the Auditor
General in the Uniform System of Financial Records pursuant to A.R.S. § 15-271(C).

The provisions of this Article are not applicable to contracts for professional witnesses if the purpose of such contracts
is to provide for professional services or testimony relating to an existing or probable judicial or administrative proceed-
ing in which the school district is or may become a party.

Agreements negotiated by legal counsel representing the school district in settlement of litigation or threatened litiga-
tion are exempt from the provisions of this Article.

Unless displaced by the particular provisions of this Article, the principles of law and equity, including the Uniform
Commercial Code of this state, the common law of contracts as applied in this state and law relative to agency, fraud,
misrepresentation, duress, coercion, and mistake supplement the provisions of this Article.

Expenditures from student activity monies as defined in A.R.S. § 15-1121, if no district funds are involved, are exempt
from this Article.
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