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CHAPTER 123

SENATE BILL 1165

AN ACT

AMENDING SECTIONS 13-604, 13-702.02 AND 13-3419, ARIZONA REVISED STATUTES;
RELATING TO SENTENCING.

Be it enacted by the lLegisiature of the State of Arizona:

Section 1. Section 13-604, Arizona Revised Statutes. is amended to
read:

13-604. Dangerous and repetitive offenders; definitions

A. Except as provided in subsection F, G or H of this section or
section 13-604.01, a perscon who is at least eighteen years of age or who has
been tried as an adult and who stands convicted of a class 4, 5 or 6 felony,
whether a completed or preparatory offense, and who has a historical prior
felony conviction shall be sentenced to imprisonment as prescribed in this
subsection and shall not be eligible for suspension of sentence, probation,
pardon or release from confinemént on any basis except as specifically
authorized by section 31-233, subsection A or B until the sentence imposed
by the court has been served, the person is eligible for release pursuant to
section 41-1604.07 or the sentence is commuted. The presumptive term may
be mitigated or aggravated within the range prescribed under this subsection
pursuant to the terms of section 13-702, subsections B, C and D. The terms
are as follows:

Felony Minimum Presumptive Maximum
Class 4 3 years 4.5 years 6 years
Llass 5 1.5 years 2.25 years 3 years

£lass 6 1 year 1.75 years 2.25 years
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B. Except as provided in subsection I, J or X of this section or
section 13-604.01, a person who is at least eighteen years of age or who has
been tried as an adult and who stands convicted of a class 2 or 3 felony,
whether a complieted or preparatory offense, and who has a historical prior
felony conviction shall be sentenced to imprisonment as prescribed in this
subsection and shall not be eligible for suspension of sentence, probation,
pardon or release from confinement on any basis except as specifically
authorized by section 31-233. subsection A or B until the sentence imposed
by the court has been served, the person is eligiblie for release pursuant to
section 41-1604.07 or the sentence is commuted. The presumptive term may
be mitigated or aggravated within the range prescribed under this subsection
pursuant to the terms of section 13-702, subsections B, C and D. The terms
are as follows:

Felony Minimum Presumptive Maximum
Class 2 6 years 9.25 years 18.5 years
Class 3 4.5 years 6.5 years 13 years

C. Except as provided in subsection F, G, H or S of this section or
section 13-604.01, a person who is at least eighteen years of age or who has
been tried as an adult and who stands convicted of a class 4, 5 or 6 felony,
whether a completed or preparatory offense, and who has two or more
historical prior felony convictions shall be sentenced to imprisonment as
prescribed in this subsection and shall not be eligibie for suspension of
sentence, probation, pardon or release from confinement on any basis except
as specifically authorized by section 31-233, subsection A or B until the
sentence imposed by the court has been served, the person is eligible for
ratease pursuant to section 41-1604.07 or the sentence is commuted. The
presumptive term may be mitigated or aggravated within the range prescribed
under this subsection pursuant tc the terms of section 13-702, subsections
B, C and D. The terms are as follows:

Felony Minimum Presumptive Maximum
Class 4 8 years 10 years 12 years
Class 5 4 years 5 years 6 years
Class 6 3 years 3.75 years 4.5 years

D. Except as provided in subsection I, J. K or S of this section or
section 13-604.01, a person who is at least eighteen years of age or who has
been tried as an adult and who stands convicted of a class 2 or 3 felony, and
who has two or more historical prior felony convictions, shall be sentenced
to imprisonment as prescribed in this subsection and shall not be eligible
for suspension of sentence, probation, pardon or release from confihement on
any basis except as specifically authorized by section 31-233, subsection A
or B until the sentence imposed by the court has been served, the person is
eligible for release pursuant to section 41-1604.07 or the sentence is
commuted. The presumptive term may be mitigated or aggravated within the
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range prescribed under this subsection pursuant to the terms of section
13-702, subsections B, C and D. The terms are as follows:

Felony Minimum Presumptive Maximum
Class 2 14 years 15.75 years "7 28 years
Class 3 10 years 11.25 years 20 years

E. A person who is at least eighteen years of age or who has been
tried as an adult and who stands convicted of any misdemeanor or petty
offense, other than a traffic offense, and has been convicted of one or more
of the same misdemeanors or petty offenses within two years next preceding
the date of the present offense shall be sentenced for the next higher class
of offense than that for which such person currently stands convicted.

F. Except as provided in section 13-604.01, a person who is at Teast
eighteen years of age or who has been tried as an adult and who stands
convicted of a class 4, 5 or 6 felony involving the intentional or knowing
infliction of serious physical injury or the discharge, use or threatening
exhibition of a deadly weapon or dangerous instrument without having
previously been convicted of any felony shall be sentenced to imprisonment
as prescribed in this subsection and shall not be eligible for suspension of
sentence, probation, pardon or release from confinement on any basis except
as specifically authorized by section 31-233, subsection A or B until the
sentence imposed by the court has been served, the person is eligibie for
release pursuant T0 section 41-1604.07 or the sentence is commuted. The
presumptive term may be mitigated or aggravated within the range prescribed
under this subsection pursuant to the terms of section 13-702, subsections
B, C and D. The terms are as follows:

Felony Minimum Presumptive Maximum
Class 4 4 years 6 years 8 years
Class 5 2 years 3 years 4 years
Class 6 1.5 years 2.25 years 3 years

G. Except as provided in section 13-604.01, upon conviction of a class
4, 5 or 6 felony involving the intentional or knowing infliction of serious
physical injury or the discharge. use or threatening exhibition of a deadly
weapon or dangerous instrument a person who has a historical prior felony
conviction involving the intentional or knowing infliction of serious
- physical injury or the use or exhibition of a deadly weapon or dangerous
instrument shall be sentenced to imprisonment as prescribed in this
subsection and shall not be eligible for suspension of sentence, probation,
pardon or release from confinement on any basis except as specifically
authorized by section 31-233, subsection A or B unti! the sentence imposed
by the court has been served, the person is eligibie for release pursuant to
section 41-1604.07 or the sentence is commuted. The presumptive term may be
mitigated or aggravated within the range prescribed under this subsection
pursuant to the terms of section 13-702, subsections B, C and D. The terms
are as follows:
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Felony Minimum Presumptive Maximum
Class 4 8 years 10 years 12 years
Class © 4 years 5 years 6 years
Class 6 3 years 3.75 years 4.5 years

H. Except as provided in subsection S of this section or section
13-604.01, upon conviction of a class 4., 5 or 6 felony involving the
intentional or knowing infliction of serious physical injury or the
discharge, use or threatening exhibition of a deadly weapon or dangerous
instrument a perscn who has two or more historical prior feloeny convictions
involving the intentional or knowing infliction of serious physical injury
or the use or exhibition of a deadly weapon or dangerous instrument shall be
sentenced to imprisonment as prescribed in this subsection and shall not be
eligible for suspension of sentence, probation, pardon or release from
confinement on any basis except as specifically authorized by section 31-233,
subsection A or B until the sentence imposed by the court has been served,
the person is eligible for release pursuant to section 41-1604.07 or the
sentence is commuted. The presumptive term may be mitigated or aggravated
within the range prescribed under this subsection pursuant to the terms of
section 13-702, subsections B, C and D. The terms are as follows:

Felony Minimum Presumptive Maximum
Class 4 12 years 14 years : 16 years
Class 5 6 years 7 years 8 years
Llass 6 4.5 years 5.25 years 6 years

I. Except as provided in section 13-604.01, upon a first conviction
of a class 2 or 3 felony involving discharge, use or threatening exhibition
of a deadly weapon or dangerous instrument or upon conviction of a class 2
or 3 felony when the intentional or knowing infliction of serious physical
injury upon another has occurred, the defendant shall be sentenced to
imprisonment as prescribed in this subsection and shall not be eligible for
suspension of sentence, probation, pardon or reiease from confinement on any
basis except as specifically authorized by section 31-233, subsection A or
B until the sentence imposed by the court has been served, the person is
eligibte for release pursuant to section 41-1604.07 or the sentence is
commuted. The presumptive term may be mitigated or aggravated within the
range prescribed under this subsection pursuant to the terms of section
13-702, subsections B, ¢ and D. The terms are as follows:

Felony Minimum ) Presumptive Maximum
Class 2 7 years 10.5 years 21 years
Class 3 5 years 7.5 years 15 years

J. Except as provided in section 13-604.01, upon conviction of a class
2 or 3 felony involving the discharge, use or threatening exhibition of a
deadly weapon or dangerous instrument or the dintentional or knowing
infliction of serious physical injury upon another, a person who has a

historical prior felony conviction that is a class 1, 2 or 3 felony invoiving
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the use or exhibition of a deadly weapon or dangerous instrument or the
intentional or knowing infliction of serious physical injury on another shall
be sentenced to imprisonment as prescribed in this subsection and shall not
be eligible for suspension of sentence, probation. pardon or release from
confinement on any basis except as specifically authorized by section 31-233,
subsection A or B until the sentence imposed by the court has been served,
the person is eligible for release pursuant to section 41-1604.07 or the
sentence is commuted. The presumptive term may be mitigated or aggravated
within the range prescribed under this subsection pursuant tc the terms of
section 13-702, subsections B, C and D. The terms are as follows:

Felony Minimum Presumptive Maximum
Class 2 14 years 15.75 years 28 years
Class 3 10 years 11.25 years 20 years

K. Except as provided in subsection S of this section or section
13-604.01, upon conviction for a class 2 or 3 felony invelving the discharge,
use or threatening exhibition of a deadly weapon or dangerous instrument or
the intentfonal or knowing infliction of serious physical injury upon
another, a person who has two or more historical prior felony convictions
that are class 1, 2 or 3 felonies invoiving the use or exhibition of a deadly
weapon or dangerous instrument or the intentional or knowing inflic¢tion of
serious physical injury on another .shall be sentenced to imprisonment as
prescribed in this subsection and shall not be eligible for suspension of
sentence, probation, pardon or release from confinement on any basis except
as specifically authorized by section 31-233, subsection A or B until the
sentence jmposed by the court has been served, the person is eligible for
release pursuant to section 41-1604.07 or the sentence is commuted. The
presumptive term may be mitigated or azggravated within the range prescribed
under this subsection pursuant to the terms of section 13-702, subsections
B, C and D. The terms are as follows:

Felony Minimum Presumptive Maximum
Class 2 21 years 28 years 35 years
Class 3 15 years 20 years 25 years

L. For the purposes of subsections I, J and K of this section in
determining the applicability of the penalties provided in this section for
second or subsequent class 2 or 3 felonies, the conviction for any felony
committed prior to October 1, 1978 which, if committed after October 1, 1978,
could be a dangerous felony under this section may be designated by the state
as a prior felony.

M. Convictions for two or more offenses committed on the same
occasion shall be counted as only one conviction for purposes of this
section.

N. A person who has been convicted in any court outside the
jurisdiction of this state of an offense which if committed within this state
would be punishable as a felony or misdemeanor is subject to the provisions
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of this section. A person who has been convicted as an adult of an offense
punishable as a felony or a misdemeanor under the provisions of any prior
code in this state shall be subject to the provisions of thi; section.

0. Time spent incarcerated within the two years next preceding the
date of the offense for which a person is currently being sentenced under
subsection E of this section shall not be included in the two years reguired
to be free of convictions for purposes of that subsection.

P. The penalties prescribed by this section shall be substituted for
the penalties otherwise authorized by law if the previous conviction, the
dangerous nature of the felony or the allegation that the defendant committed
a felony while released on bond or on w&is THE DEFENDANT'S own recognizance
as provided in subsection R of this section is charged in the indictment or
information and admitted or found by the trier of fact. The court shall
allow the allegation of a prior conviction, the dangerous nature of the
felony or the allegation that the defendant committed a felony while released
on bond or on &+s THE DEFENDANT’'S own recognizance at any time prior to the
date the case is actually tried uniess the allegation is filed fewer than
twenty -days before the case is actually tried and the court finds on the
record that the defendant was in fact prejudiced by the untimely filing and
states the reasons for these findings, provided that when the allegation of
a prior conviction is filed, the state must make available to the defendant
a copy of any material or dinformation obtained concerning the prior
conviction. Before the trial on the charge of the previous conviction or the
allegation that the defendant committed a felony while released on bond or
on #+s THE DEFENDANT'S own recognizance, the charge of previous conviction
or the allegation that the defendant committed a felony while released on
bond or on w45 THE DEFENDANT'S own recognizance shgll not be read to the
jury. For the purposes of this subsection, "dangerous nature of the felony"
means a felony involving the discharge, use or threatening exhibition of a
deadly weapon or dangerous instrument or the intentional or knowing
infliction of serious physical injury upon another,

Q. Intentional failure by the court to impose the mandatory sentences
or probation conditions provided in this title shall be deemed to be
mal feasance.

R. A person convicted of committing any felony offense, which felony
offense is committed while the person is released on bail or on #¥s THE
DEFENDANT’S own recognizance on a separate felony offense, shall be sentenced
to a2 term of imprisonment two years longer than would otherwise be imposed
for the felony offense committed while released on bond or on #+s THE
DEFENDANT'S own recognizance. The additional sentence imposed under this
subsection is in addition to any enhanced punishment that may be applicable
under any of the other subsections of this section. The defendant is not
eligible for suspension of sentence, probation, pardon or release from
confinement on any basis except as specifically authorized by section 31-233,
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subsection A or B until the two years are served, the person is eligible for
release pursuant to section 41-1604.07 or the sentence is commuted.

S. A person who is at least eighteen years of age or who has been
tried as an adult and who stands convicted of a serious offense except a drug
offense, first degree murder or any dangerous crime against children, whether
a completed or preparatory offense, and who has previously been convicted of
two or more serious offenses not committed on the same occasion shall be
sentenced to 1ife imprisonment and 1is not eligibie for suspension of
sentence, probation, pardon or release from confinement on any ether basis
except as specifically authorized by section 31-233, subsection A or B until
the person has served not less than twenty-five years or the sentence is
commuted.

T. A person convicted of committing any felony offense with the intent
to promote, further or assist any criminal conduct by a criminal street gang
shall not be eligible for suspension of sentence, probation, pardon or
release from confinement on any basis except as authorized by section 31-233,
subsection A or B until the sentence imposed by the court has been served,
the person is eligible for release pursuant to section 41-1604.07 or the
sentence is commuted. The presumptive, minimum and maximum sentence for the
offense shall be increased by three years. The additional sentence imposed
pursuant to this subsection is in addition to any enhanced sentence that may
be appiicable.

U. As used in this section:

1. ™Historical prior felony conviction” means:

{(a) Any prior felony conviction for which the offense of conviction:

(i} Mandated a term of imprisonments—tkat EXCEPT FOR A VIOLATION OF
CHAPTER 34 OF THIS TITLE INVOLVING A DRUG BELOW THE THRESHOLD AMOUNT; OR

(ii) Involved the intentional or knowing infliction of serious
physical injury:; - OR

{iii) INVOLVED the use or exhibition of a deadly weapon or dangerous
instrument; or

(iv) INVOLVED the illegal control of a criminal enterprise; —hat OR

(v) Weas—a—vietation—of—seetion—28—60F INVOLVED AGGRAVATED DRIVING
UNDER THE INFLUENCE OF INTOXICATING LIQUOR OR DRUGS OR DRIVING WHILE UNDER
THE INFLUENCE OF INTOXICATING LIQUOR OR DRUGS WITH A SUSPENDED, CANCELED,
REVOKED OR REFUSED DRIVER LICENSE: or &het

{vi}) Involved any dangerous crime against children as defined in
section 13-604.01.

(b)Y Any class 2 or 3 felony, except the offenses listed in subdivision
(a) of this paragraph, that was committed within the ten years immediately
preceding the date of the present offense. Any time spent incarcerated is
excluded in calculating if the offense was committed within the preceding ten
years,



M~ N WM

S.B. 1165

(c) Any class 4, 5 or 6 felony., except the offenses 1listed in
subdivision (&) of this paragraph, that was committed within the five years
immediately preceding the date of the present offense. Any time spent
incarcerated is excliuded in calculating if the offense was committed within
the preceding five years. _

(d) Any felony conviction that is a third or more prior felony
conviction.

2. "Serious offense” means any of the following offenses if committed
in this state or any offense committed outside this state which if committed
in this state would constitute one of the following offenses:

(a) First degree murder.

(b) Second degree murder.

(c) Manslaughter.

{d) Aggravated assault resulting in serious physical dnjury or
invoiving the discharge, use or threatening exhibition of a deadly weapon or
dangerous instrument. :

(e) Sexual assault.

(f) Any dangerous crime against chiidren.

{g) Arson of an occupied structure.

(h) Armed robbery.

(i) Burglary in the first degree.

(j) Kidnapping.

(k) Sexual conduct with a minor under fifteen years of age.

Sec. 2. Section 13-702.02, Arizona Revised Statutes, is amended to
read:

13-702.02. Multiple offenses not committed on the same

occasion; sentencing

A. A person who is convicted of two or more felony offenses THAT WERE
not committed on the same occasion but THAT EITHER ARE consolidated for trial
purposes OR ARE NOT HISTORICAL PRICGR FELONY CONVICTIONS AS DEFINED IN SECTION
13-604, SUBSECTION U, PARAGRAPH 1 shall be sentenced, for the second or
subsequent offense, pursuant to this section.

B. A person sentenced pursuant to this section shall not be eligible
for suspension of sentence., probation, pardon, or release from confinement
on any basis except as specifically authorized by section 31-233, subsection
A or B until the sentence imposed by the court has been served, the person
is eligible for release pursuant to section 41-1604.07 or the sentence is
commuted. The presumptive term for paragraphs 1 through 4 of this subsection
may be aggravated within the range under this section pursuant to- section
13-702, subsections B, C and D. The presumptive term for paragraph 3 or 4

‘of this subsection may be mitigated within the range under this section

pursuant to section 13-702., subsections B, € and D. The terms are as
follows:
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1. For the second dangerous felony offense:

Felony Minimum Maximum
Class 2 10.5 years 21 years
Class 3 7.5 years 15 years
Class 4 6 years 8 vears
Cliass 5 3 years 4 years
Llass 6 2.25 years 3 years

2. For any dangerous felony offense subsequent to the second dangerous
felony offense:

Felony Minimum Maximum
Class 2 15.75 years 28 years
Class 3 11.25 years 20 years
Class 4 10 years 12 years
Class & 5 years 6 years
Class 6 3.75 years 4.5 years

3. For the second nondangerous felony offense:
Felony Minimum Presumptive Max3mum
Class 2 4 years & years 10 years
Class 3 2.5 years 3.5 years 7 years
Class 4 1.5 years 2.5 years 3 years
Class 5 .75 years 1.5 years 2 years
Class 6 .5 years 1l year 1.5 years

4. For any nondangerous felony offense subsequent to the second felony
offense: :

Felony Minimum Presumptive Maximum
Class 2 6 years 9.25 years 18.5 years
Class 3 4.5 years 6.5 years 13 years
Class 4 3 years 4.5 years 6 years
Class 5§ 1.5 years 2.25 years 3 years
Class 6 1 year 1.75 years 2.25 years

C. For a person sentenced pursuant to subsection B, paragraph 1 or 2
of this section, the minimum term prescribed shall be the presumptive term.

0. For a person sentenced pursuant to subsection B, paragraphs 1
through 4 of this section, the court may increase the maximum sentence
otherwise authorized by up to twenty-five per cent.

E. For a person sentenced pursuant to subsection B, paragraph 3 or 4
of this section the court may decrease the minimum sentence otherwise
authorized by up to twenty-five per cent.

F. If the court increases or decreases a sentence pursuant to this
section, the court shall state on the record the reasons for the increase or
decrease.

G. The court shall inform all of the parties before the sentencing
occurs of its intent to increase or decrease a sentence pursuant to this
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section. If the court fails to inform the parties, a party waives its right
to be informed unless the party timely objects at the time of sentencing.

Sec. 3. Section 13-3419, Arizona Revised Statutes, is amended to read:

13-3419. Multiple drug offenses not committed on the same

occasion; sentencing

A. Except for a person convicted of possession offenses pursuant to
section 13-3405, subsection A, paragraph 1, section 13-3407, subsection A,
paragraph 1 or section 13-3408, subsection A, paragraph 1, a person who is
convicted of two or more offenses under this chapter that were not committed
on the same occasion but that weere EITHER ARE consolidated for trial
purposes—— OR ARE NOT HISTORICAL PRIOR FELONY CONVICTIONS AS DEFINED IN
SECTION 13-604, SUBSECTION U, PARAGRAPH I shall be sentenced for the second
or subseguent offense pursuant to this section. The person shall not be
eligible for suspension of sentence, probation, pardon or release from
confinement on any basis except as specifically authorized by section 31-233,
subsection A or B until the sentence imposed by the court has been served,
the person is eligible for release pursuant to section 41-1604.07 or the
sentence is commuted, except that a person sentenced pursuant to paragraph
1 of this subsection shall be eligible for probation. The presumptive term
for paragraphs 1 through 4 of this subsection may be aggravated within the
range under this section pursuant to section 13-702, subsections B, C and [,
The presumptive term for paragraph 1, 2 or 3 of this subsection may be
mitigated within the range under this section pursuant to section 13-702,
subsections B, C and D. The terms are as follows:

1. For two offenses for which the aggregate amount of drugs involved
in one pffense or both of the offenses is less at the time of seizure than
the statutory threshold amount for the second offense:

Felony Minimum Presumptive Maximum
Class 2 4 years 5 years 10 years
Class 3 2.5 years 3.5 years 7 years
Class 4 1.5 years 2.5 years ‘ 3 years
Class 5 .75 years 1.5 years 2 years

2. For three or more offenses for which the aggregate amount of drugs
involved in one offense or all of the offenses is less at the time of seizure
than the statutory threshold amount for any offense subsequent to the second
cffense:

Felony Minimum : Presumptive Maximum
Class 2 4 years 5 years 10 years
Class 3 2.5 years 3.5 years 7 years
{lass 4 1.5 years 2.5 years 3 years
Class 5 .75 years 1.5 years 2 years

3. For two offenses for which the aggregate amount of drugs involved
in cne offense or all of the offenses equals or exceeds at the time of
seijzure the statutory threshold amount for the second offense:

-10-



O~ AW

S.B. 1165

Felony Minimum Presumptive Maximum
Class 2 4 years L years 10 years
Class 3 2.5 years 3.5 years 7 years
Class 4 1.5 years 2.5 years 3 years
Class 5 9 months 1.5 years 2 years

4. For three or more offenses for which the aggregate amount of drugs
involved in -one offense or all of the offenses equals or exceeds at the time
of seizure the statutory thresheold amount for any offeénse subsequent to the
second offense:

Felony Minimum Presumptive Maximum
Class 2 4 years 7 years 12 years
Class 3 2.5 years 5 years 9 years
Class 4 1.5 years 3 years 5 years
Class & 9 months 2.5 years 4 years

B. For offenders sentenced pursuant to subsection A, paragraphs 1
through 4 of this section the court may increase the maximum sentence
otherwise authorized by up to twenty-five per ceni.

C. For offenders sentenced pursuant to subsection A, paragraph 1, 2
or 3 of this section the court may decrease the minimum sentence otherwise
authorized by up te twenty-five per cent.

D. If the court increases or decreases a sentence pursuant to this
section, the court shall state on the record the reasons for the increase or
decrease.

E. The court shall inform all of the parties before the sentencing
occurs of its intent to increase or decrease a sentence pursuant to this
section. If the court fails to inform the parties., a party waives its right
to be informed unless the party timely objects at the time of sentencing.

APPROVED BY GOVERNOR APRIL 9, 1996

FILED IN THE OFFICE THE SECRETARY OF STATE ARPIL 10, 1996






