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CHAPTER 146

SENATE BILL 1253

AN ACT

AMENDING TITLE 28, CHAPTER 13, ARIZONA REVISED STATUTES, BY ADDING ARTICLE
1.1; RELATING TO DESIGN-BUILD CONTRACTS.

Be it enacted by the Legisltature of the State of Arizona:

Section 1. Title 28, chapter 13, Arizona Revised Statutes, is amended
by adding article 1.1, to read:

ARTICLE 1.1. EMERGENCY CONTRACTING PROCEDURES

28-1811. Definitions

IN THIS ARTICLE, UNLESS THE CONTEXT OTHERWISE REQUIRES, "EMERGENCY"
MEANS AN IMMEDIATE THREAT TO PUBLIC HEALTH, WELFARE OR SAFETY CAUSED BY
FLOOD, EARTHQUAKE, HURRICANE, TORNADO, EXPLOSION, FIRE OR OTHER CATASTROPHE
SUCH THAT COMPLIANCE WITH NORMAL BIDDING PROCEDURES FOR REPAIR OR
RECONSTRUCTION OF TRANSPORTATION FACILITIES WOULD BE IMPRACTICABLE OR
CONTRARY TO THE PUBLIC INTEREST.

28-1812. Design-build contracting; authorization

A. NOTWITHSTANDING ANY OTHER LAW, THE DEPARTMENT MAY UTILIZE THE
DESIGN-BUILD CONTRACTING PROCEDURE IF THE BOARD DETERMINES THAT USE OF THE
DESIGN-BUILD CONTRACTING PROCEDURE WILL SERVE THE PUBLIC INTEREST BY
PROVIDING A SUBSTANTIAL FISCAL BENEFIT OR THAT USE OF THE TRADITIONAL METHOD
OF AWARDING CONTRACTS IS NOT PRACTICABLE FOR MEETING DESIRED QUALITY
STANDARDS OR DELIVERY SCHEDULES. .

B. THE DEPARTMENT SHALL SUBMIT TO THE BOARD A WRITTEN STATEMENT OF ITS
REASONS FOR USING THE DESIGN-BUILD CONTRACTING PROCEDURE.

28-1813. Emergency construction :

A. NOTWITHSTANDING ANY OTHER LAW, IF THE DIRECTOR DETERMINES THAT AN
EMERGENCY EXISTS, THE DIRECTOR MAY AWARD A CONTRACT FOR THE RECONSTRUCTION

_ _OF_TRANSPORTATION FACILITIES NECESSARY TO PRESERVE THE HEALTH, WELFARE OR
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SAFETY OF PERSONS OR PROPERTY ON THE BASIS OF AS MANY COMPETITIVE BIDS AS CAN
BE OBTAINED IN TIME TO ADDRESS THE EMERGENCY AND WITHOUT PUBLIC OPENING OF
BIDS.

B. THE DIRECTOR SHALL AWARD A CONTRACT PURSUANT TO THIS SECTION WITH
SUCH COMPETITION AS IS PRACTICABLE UNDER THE CIRCUMSTANCES.

C. AN AWARD UNDER THIS SECTION SHALL BE LIMITED TG THE RECONSTRUCTION
NECESSARY TO SATISFY THE EMERGENCY NEED.

D. THE DIRECTOR SHALL INCLUDE THE FOLLOWING IN THE CONTRACT FILE AND
IN THE DIRECTOR'S OFFICE:

1. A WRITTEN REPORT DESCRIBING THE BASIS FOR THE DETERMINATION THAT
AN EMERGENCY EXISTED. ]

2. THE PROCESS BY WHICH THE CONTRACTOR WAS SELECTED.

E. AS SOON AS PRACTICABLE, THE DIRECTOR SHALL MAKE A WRITTEN REPORT
TO THE GOVERNOR AND TO THE BOARD DESCRIBING ANY AWARDS MADE PURSUANT TO THIS
SECTION. THE REPORT SHALL INCLUDE:

1. THE WRITTEN REPORT OF THE BASIS FOR THE DIRECTOR'S DETERMINATION
THAT AN EMERGENCY EXISTED.

2. A DESCRIPTION OF THE RECONSTRUCTION WORK NEEDED, THE SELECTION OF
THE CONTRACTOR AND THE PROGRESS OF THE WORK UNDER THE EMERGENCY AWARD.

F. AT THE CONCLUSION OF THE WORK, THE DIRECTOR SHALL MAKE A FINAL
REPORT TO THE BOARD AND THE GOVERNOR DESCRIBING THE PROJECT AND THE
PERFORMANCE OF THE WORK.

Sec. 2. Department of transportation design-buiid pilot

rogram: contract procedures: definition

A. Notwithstanding any other law, the department of transportation may
utilize the design-build contracting procedure for two pilot projects if the
board determines that use of the design-build contracting procedure wilil
serve the public interest by providing.a substantial fiscal benefit or that
use of the traditional method of awarding contracts is not practicable for
meeting desired construction standards or delivery schedules. The department
of transportation shall submit to the state transportation board a written
statement of its reasons for using the design-build contracting procedure,.
On the recommendation of the director of the department of transportation the
state transportation board may make the final determination to use the
design-build contracting procedure. One pilot project shall be located in
a county with a population of one million five hundred thousand or more
persons according to the most recent United States decennial census and one
pilot project shall be located in a county with a population of four hundred
thousand or more persons but less than one million five hundred thousand
persons according to the most recent United States decennial census.

B. The department of transportation shall award contracts for
design-build services through a two step competitive process utilizing public
solicitation of proposals for design-build services. During the first step
of the competitive process, the department of transportation shall advertise

-2 -



0~ ;bW

Ao BB W W W L WL WL W RN N MY P RN R R P R el 3 S el e 3 3 et
WM O WwWoo~-NSNhh,MbaWMNnMEOWDO=J0" O WMNFEODWOSEH O EWNNHOW

S.B. 1253

a design-build project in a newspaper of general circulation published in
this state for two consecutive insertions if the newspaper 1is a weekly
newspaper, or for two insertions at least six but not more than ten days
apart if the newspaper is a daily newspaper. The advertisement shaill state
@ general description of the work to be done and where a person may obtain
copies of the proposal documents and qualifications for prequalification
submittals. Based on the prequalification submittals received and other
relevant information, the department of transportation shall prequalify not
more than five design-builders it deems most suitabie for the project.
During the second step of the competitive process, the department of
transportation shall issue a regquest for proposals from the prequalified
design-builders pursuant to the proposal documents.

C. The proposal documents shall include:

1. A detailed description of the project., including a conceptual
design and programmatic, performance and technical requirements,
specifications and functional and operational elements.

2. {Loncise performance based specifications for the project.

3. Sufficient information to permit a design-buiider to prepare a
proposal or response to a department of transportation request for proposals
for the project.

4. The reasons for using the design-build contracting procedure.

5. The form of the contract to be awarded. _

6. The maximum allowable time for completion of design and
construction. '

7. The requirement that the design and specifications drawn by the
design-builder conform to the department's design standards and incorporate
the department‘s standard specifications, drawings and contract provisions
to the extent practicable. )

8. The criteria and method that will be used in evailuating the
proposal.

9, Other information relevant to the project.

D. Proposals shall be submitted to the department of transportation
in two parts, a technical proposal and a cost proposal. The proposals shall
be contained in separate sealed envelopes in a format requested by the
department of transportation. The technical proposal shall contain the
qualifications of the proposer and its subcontractors or consultants and any
requested information. The technical proposal shall not include costs,
prices or fees. The state transportation board shall reject any technical
proposal that +includes costs, prices or fees. The cost proposal shalil
jnclude a statement of all costs, prices or fees for the work to complete the
project as specified in the proposal documents. The state transportation
board shall evaluate technical proposals and cost proposals in accordance
with the criteria and methods specified in the proposal documents.
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E. The state transportation board, in its sole discretion, may reject
all proposals or may award a contract. If a contract is awarded, it shall
be awarded to the proposer who received the highest tota1 ranking in
accordance with subsection D.

F. Before execution of a design-build contract, the proposer awarded
the contract shall provide a performance and payment bond for the entire
construction portion of the contract that complies with the requirements of
bonds given pursuant to title 34, chapter 2, article 2, Arizona Revised
Statutes.

G. Section 28-1805, Arizona Revised Statutes, applies to pilot
projects undertaken pursuant to this section.

H. For the purposes of this section, "design-build contract™ means a
contract between the department of transportation and another party in which
the other party agrees to both design and build the structures, facility or
other items specified in the contract and proposal documents.

Sec. 3. fLounty design-byild pilot program; contract procedures:

definitions

A. Notwithstanding any other law, a county with a population of one
million five hundred thousand or more persons according to the most recent
United States decennial census may employ the design-build or turnkey method
of construction for one contract for the construction of public works. public
buildings, public places or other work if the county's board of supervisors
determines it is in the best interest of the public. To the extent that any
provision of title 34, chapter 2, article 2, Arizona Revised Statutes,
conflicts with the authorization and procedures in this section, that
provision does not apply to the pilot project. The prompt payment
requirements of section 34-221, Arizona Revised Statutes, apply to the pilot
project. .

B. The county shall award a design-build contract using a two step
competitive negotiation process. During the first step of the competitive

negotiation process, the county shall advertise a request for qualifications - __ﬁg_

for the design-build contract. The advertisement shall state the general
description of the work to be done and where copies of instructions for
qualification submittals may be obtained. Based on the qualifications
received and other relevant information the county may obtain, the county
shall include not more than five design-builders it deems most suitablie for
the project on its short list. During the second step of the competitive
negotiation process, the county shall issue a request for proposals from the
design-builders on the short list pursuant to the design-build criteria
package as prepared by a design-build criteria consuttant. The county shall
score the proposals based on evaluation criteria and procedures established
before the request for proposais.

C. The county may initiate negotiations with the design-builder with
the highest scored final proposal, and, if unsuccessful in negotiating a
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contract, the county may negotiate with the next highest scoring
design-builder until a contract agreement is reached or the selection process
is terminated. The county, at its sole discretion, may reject any or alil
proposals.

D. Before execution of a design-build or turnkey contract, the
design-builder awarded the contract shall provide a performance and payment
bond for the entire construction portion of the contract that complies with
the requirements of bonds given pursuant to title 34, chapter 2, articie 2,
Arizona Revised Statutes. ‘ '

E. A1l design documents for the pilot project shall be signed and
sealed in accordance with section 32-142, Arizona Revised Statutes.

F. For the purposes of this section:

1. “Design-build contract” means a contract between a county with a
population of one million five hundred thousand or more persons according to
the most recent United States decennial census and a design-builder to
furnish the architectural or engineering and related design services required
for the given public construction project and to furnish the labor, materials
and other construction services for the same public project.

2. "Design-build criteria consultant™ means either:

{a) Any person, corporation, partnership or other legal entity that
is duly registered and authorized to practice architecture or professional
engineering in this state under section 32-121, Arizona Revised Statutes, and
that is employed by contract with the county to provide professional design
and administrative services in connection with the preparation of the
design-build criteria package.

(b) An emplioyee of the county who is duly registered and authorized
to practice architecture or professional engineering in this state under
section 32-121, Arizona Revised Statutes.

3. "Design-build criteria package™ means concise, performance-oriented
specifications for the public construction project. The purpose of the
design-build criteria package is to furnish sufficient information in order
to permit a design-builder to prepare a proposal or a response to a county's
request for proposals for the design-build project. The design-build
criteria package shall include:

(a) A detailed description of the project, including a conceptual
design.

(b) Programmatic, performance and technical reguirements,
specifications and functional and operaticnal eiements for the delivery of
the complieted public construction project.

{c} A description of the qualifications vrequired of the
design-builder.

(d) The form of the contract to be awarded.

{e) The maximum ailowable time for completion of design and
construction.
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(f) The requirement that the design prepared by the design-builder
conform to the county's design standards and incorporate the county's
standard specifications and drawings to the extent practicable.

(g} Other information relevant to the project.

4, "Design-builder” means any individual, partnership. joint venture,
corporation or other legal entity that furnishes the necessary architectural
or engineering services and construction services, itself or through
subcontracts. If these services are performed by the design-builder itself
or by its employees, the individual or firm must be properly registered or
authorized as required by title 32, chapters 1 and 10, Arizona Revised
Statutes.

5. "Proposal” means an offer to enter into negotiations for a
design-build contract.

6. "Request for proposais” means the document by which the county
soticits proposals for a design-build contract.

7. "Turnkey"” means a design-build contract that includes financing by
the design-builder,

Sec. 4, Joint legislative study committee on design-build

contracting; members; duties; reports

A. The joint legislative study committee on design-build contracting
is established to study and report on the design-build contracting process.

B. The committee consists of the following members:

1. Three members of the senate who are appointed by the president of
the senate, with one member being designated as cochairperson of the
committee. No more than two members appointed by the president may be
members of the majority party.

2. Three members of the house of representatives who are appointed by
the speaker of the house of representatives, with one member being designated
as cochairperson of the committee. No more than two members appointed by the
speaker may be members of the majority party.

C. The committee shaill convene and recejve testimony and other
information relating to:

1. The feasibility of the design-build process.

2. The cost-effectiveness of the design-butid process.

3. Any necessary changes in the law regarding the design-build
process.

4, Liability issues arising from the design-build process.

5. The applicability and availability of performance and payment bonds
and insurance coverage for design.

6. Dispute resolution procedures for design-build contracts.

7. The status of each project using the design-build process.

B. The comparative advantages and disadvantages of the design-bujld
process.
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9, Whether the design-buiid process should be authorized on a
continuing basis. )

10. How the design-build process should be authorized on a continuing
basis. o

11. Any other issue determined necessary for consideration and study
by the committee.

D. On or before December 31, 1996 and 1997, the committee shall submit
an interim report on the status of each design-build project undertaken
pursuant to this act to the governor, the president of the senate, the
speaker of the house of representatives, the secretary of state and the
director of the department of library, archives and public records. The
interim report may include other information regarding the committee's
activities and recommendations concerning the design-build process.

E. The committee shall submit a final report on its overall
recommendations concerning the design-build process to the governor, the
president of the senate, the speaker of the house of representatives, the
secretary of state and the director of the department of library, archives
and public records on or before December 31, 1998.

Sec. 5. Delayed repeal
Sections 2, 3 and 4 of this act are repealed from and after

December 31, 1998,

APP BY THE GOVERNOR APRIL 10, 1996

FILED IN OFFICE OF THE SECRETARY OF STATE APRIL 11, 1986






