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CHAPTER 195 

SENATE BILL 1207 

AN ACT 

AMENDING SECTIONS 32-1159. 34-226 AND 41-2501. ARIZONA REVISED STATUTES: 
AMENDING TITLE 41, CHAPTER 23. ARTICLE 6. ARIZONA REVISED STATUTES. BY ADDING 
SECTION 41-2586; RELATING TO INDEMNITY AGREEMENTS I N  CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS. 

Be i t  enacted by t h e  L e g i s l a t u r e  o f  t h e  S t a t e  o f  Arizona: 
Sect ion 1. Lea is l  a t i v e  i n t e n t  
It i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  assure t h a t  t h e  d o c t r i n e  o f  

several l i a b i l i t y  app l ies  t o  a l l  personal i n j u r y  and proper ty  damage c la ims 
against any p a r t y  t o  a  con t rac t  o r  subcontract f o r  t h e  design o r  cons t ruc t ion  
o f  p u b l i c  works performed f o r  a  p u b l i c  e n t i t y  covered by t h i s  ac t .  

Sec. 2. Sect ion 32-1159. Arizona Revised Statutes.  i s  amended t o  read: 
32-1159. Indemnitv aareements i n  c o n s t r u c t i o n  and a r c h i t e c t -  

enaineer con t rac ts  void: d e f i n i t i o n s  
A. A covenant. c lause o r  understanding i n ,  c o l l a t e r a l  t o  o r  a f f e c t i n g  

a construct ion cont rac t  o r  a rch i tec t -eng ineer  p ro fess iona l  se rv i ce  con t rac t  
t h a t  purpor ts  t o  indemnify.  e+ TO ho ld  harmless OR TO DEFEND t h e  promisee 
FROM OR aga ins t  l i a b i l i t y  f o r  l oss  or  damage r e s u l t i n g  from the  so le  
negligence o f  the  promisee o r  kCs THE PROMISEE'S agents, employees o r  
indemnitee i s  aga ins t  t h e  p u b l i c  p o l i c y  o f  t h i s  s t a t e  and i s  void. 

B. Notwithstanding subsection A. a c o n t r a c t o r  who i s  responsib le f o r  
the performance o f  a  cons t ruc t i on  cont rac t  may f u l l y  indemni fy  a  person f o r  
whose account t h e  cons t ruc t i on  con t rac t  i s  n o t  be ing  performed and who. as 
an accommodation, en ters  i n t o  an agreement w i t h  t h e  con t rac to r  t h a t  permi ts  
the con t rac to r  t o  e n t e r  on o r  adjacent t o  i t s  p rope r t y  t o  perform t h e  
cons t ruc t ion  con t rac t  f o r  others. 
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C. THIS SECTION APPLIES TO ALL CONTRACTS ENTERED INTO BETWEEN PRIVATE 
PARTIES. THIS SECTION DOES NOT APPLY TO: 

1. AGREEMENTS TO WHICH THIS STATE OR A POLITICAL SUBDIVISION OF THIS 
STATE I S  A PARTY. INCLUDING INTERGOVERNMENTAL AGREEMENTS AND AGREEMENTS 
GOVERNED BY SECTIONS 34-226 AND 41-2586. 

2. AGREEMENTS ENTERED INTO BY AGRICULTURAL IMPROVEMENT DISTRICTS UNDER 
TITLE 48, CHAPTER 17. 

& D. I n  t h i s  sect ion:  
1. "Architect-engineer profess ional  serv ice  contract"  means a w r i t t e n  

o r  o r a l  agreement r e l a t i n g  t o  t h e  design, e# DESIGN-BUILD. CONSTRUCTION 
ADMINISTRATION. STUDY. EVALUATION OR OTHER PROFESSIONAL SERVICES FURNISHED 
I N  CONNECTION WITH any ACTUAL OR PROPOSED const ruc t ion ,  a l t e r a t i o n .  r e p a i r .  
maintenance, moving, demol i t ion  o r  excavat ion o f  any s t r u c t u r e ,  s t r e e t  o r  
roadway, appurtenance o r  o the r  development o r  improvement t o  l and .  

2. "Construction contract"  means a w r i t t e n  o r  o r a l  agreement r e l a t i n g  
t o  t h e  construct ion.  a l t e r a t i o n .  r e p a i r ,  maintenance. moving, demo l i t i on  o r  
excavat ion o r  o ther  development o r  improvement t o  land. 

Sec. 3. Sect ion 34-226. Arizona Revised Statutes.  i s  amended t o  read: 
34-226. Indemnitv agreements i n  cons t ruc t i on  and 

arch i tec t -eng ineer  cont rac ts  vo id :  d e f i n i t i o n s  
A. A covenant. clause o r  understanding i n ,  c o l l a t e r a l  t o  o r  a f f e c t i n g  

a cons t ruc t i on  con t rac t  OR SUBCONTRACT o r  a rch i tec t -eng ineer  p ro fess iona l  
serv ice  cont rac t  OR SUBCONTRACT uk+& THAT purports t o  indemnify, e+ TO ho ld  
harmless OR TO DEFEND the  promisee OF, FROM OR aga ins t  l i a b i l i t y  f o r  l oss  o r  
damage r e s u l t i n g  from the  +e+e negl igence o f  t h e  p r o m i s e e  OR THE 
PROMISEE'S agents, employees o r  indemnitee i s  AGAINST THE PUBLIC POLICY OF 
THIS STATE AND I S  vo id.  

B. U-'*'-------c-j--l NOTWITHSTANDING 
SUBSECTION A, a cont rac tor  WHO I S  responsib le f o r  the  performance o f  a 
cons t ruc t i on  cont rac t  OR SUBCONTRACT CpeRI MAY f u l l y  

. . INDEMNIFY 

a person, firm. corporat ion.  s t a t e  o r  o the r  agency f o r  whose account t h e  
cons t ruc t ion  cont rac t  OR SUBCONTRACT i s  n o t  being performed 4t+k AND who. as 
an accommodation, enters i n t o  an agreement w i t h  t h e  con t rac to r  . . 
s-wb THAT PERMITS THE cont rac tor  t o  enter  +dpert ON o r  adjacent t o  i t s  p roper ty  
"-- TO PERFORM THE cons t ruc t i on  c o n t r a c t  OR 
SUBCONTRACT f o r  others.  

C. I n  t h i s  sect ion: 
1. "Architect-engineer PROFESSIONAL SERVICE con t rac t  OR SUBCONTRACT" 

means a w r i t t e n  o r  o r a l  agreement r e l a t i n g  t o  t h e  design. e+ CONSTRUCTION 
ADMINISTRATION. STUDY. EVALUATION OR OTHER PROFESSIONAL SERVICES FURNISHED 
I N  CONNECTION WITH any ACTUAL OR PROPOSED cons t ruc t ion ,  a l t e r a t i o n .  r e p a i r .  
maintenance. moving. demol i t ion o r  excavation o f  a s t ruc ture .  +++&way STREET 
OR ROADWAY, appurtenance o r  o the r  development o r  improvement t o  land.  
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B;- 2. "Construction contract O R  SUBCONTRACT" means 
a written or oral agreement re la t ing t o  the  construction, a1 tera t ion.  repair .  
maintenance, moving, demolition or  excavation ef ; ;t- 
7 o r  other development or  improvement t o  land. 

' 

Sec. 4. Section 41-2501. Arizona Revised Statutes.  i s  amended to  read: 
41-2501. Aoolicabi l i ty  
A. This chapter applies only t o  procurements i n i t i a t ed  a f t e r  January 

1. 1985. unless the  par t ies  agree t o  i t s  application t o  procurements 
i n i t i a t e d  before such date. 

B. This chapter applies t o  every expenditure of public monies. 
including federal assistance monies except as otherwise specified in section 
41-2637. by t h i s  s t a t e .  acting through a s t a t e  governmental u n i t  as defined 
in t h i s  chapter. under any contract .  except t h a t  t h i s  chapter does not apply 
t o  e i t he r  grants  or contracts between this  s t a t e  and i t s  po l i t i ca l  
subdivisions or  other governments, except a s  provided i n  a r t i c l e  10 of t h i s  
chapter. This chapter a lso  applies t o  the  disposal of s t a t e  materials. 
Nothing in t h i s  chapter or  i n  rules adopted under t h i s  chapter shall  prevent 
any s t a t e  governmental u n i t  or pol i t ical  subdivision from complying w i t h  the  
terms and conditions of any grant.  g i f t ,  bequest or cooperative agreement. 

C. All po l i t i ca l  subdivisions and other local public agencies of t h i s  
s t a t e  may adopt a l l  or any par t  of t h i s  chapter and the  rules adopted 
pursuant t o  t h i s  chapter. 

0. The Arizona board of regents. the leg i s la t ive  and judicial branches 
of s t a t e  government and the  s t a t e  compensation fund are not subject t o  the  
provisions of t h i s  chapter except as prescribed in  subsection E of t h i s  
section.  

E. The Arizona board of regents and the  judicial  branch shall  adopt 
rules prescribing procurement pol ic ies  and procedures fo r  themselves and 
in s t i t u t i ons  under t h e i r  ju r i sd ic t ion .  The rules must be substant ia l ly  
equivalent t o  t he  pol ic ies  and procedures prescribed i n  t h i s  chapter. 

F. The Arizona s t a t e  l o t t e ry  commission i s  exempt from the provisions 
of t h i s  chapter fo r  procurement re la t ing  t o  the  design and operation of the  
lo t te ry  or purchase of l o t t e ry  equipment. t i cke t s  and related materials. The 
executive director  of the  Arizona s t a t e  l o t t e ry  commission shall  adopt rules 
substantial ly equivalent t o  the  pol ic ies  and procedures i n  t h i s  chapter f o r  
procurement re la t ing t o  the  design and operation of the  lo t te ry  or  purchase 
of l o t t e ry  equipment, t i cke t s  or  re1 ated materials .  All other procurement 
shall  be as prescribed by t h i s  chapter. 

G. The Arizona health care cost containment system administration i s  
exempt from the  provisions of t h i s  chapter f o r  provider contracts pursuant 
t o  section 36-2904. subsection A and contracts  fo r  goods and services 
including program contractor contracts pursuant t o  t i t l e  36,  chapter 29. 
a r t i c l e s  2 a n d  3 .  All other procurement, including contracts fo r  the  



statewide administrator of the program pursuant to section 36-2903. 
subsection C .  shall be as prescribed by th is  chapter. 

H .  Arizona industries for the blind i s  exempt from the provisions of 
th i s  chapter for purchases of finished goods from members of national 
industries for the blind and for purchases of raw materials for use i n  the 
manufacture of products for sale pursuant t o  section 41-1972. All other 
procurement shall be as prescribed by this chapter. 

I .  Arizona correctional industries i s  exempt from the provisions of 
th i s  chapter for purchases of raw materials and supplies t o  be used in the 
manufacture of products for sale entered into pursuant t o  section 41-1622. 
All other procurement shall be as prescribed by th is  chapter. 

J .  The state transportation board and the director of the department 
of transportation are exempt from the provisions of this  chapter OTHER THAN 
SECTION 41-2586 for the procurement of construction or reconstruction. 
including engineering services. of transportation fac i l i t i e s  or highway 
f ac i l i t i e s .  

K. The Arizona highways magazine i s  exempt from the provisions of th is  
chapter for contracts for the production, promotion, distribution and sale 
of the magazine and  related products and for contracts for sole source 
creative works entered into pursuant to  section 28-1883. subsection A. 
paragraph 5. All other procurement shall be a s  prescribed by th i s  chapter. 

L. The secretary of state i s  exempt from the provisions of th is  
chapter for contracts entered into pursuant t o  section 41-1012 t o  publish and 
sell the administrative code. All other procurement shall be as prescribed 
by this  chapter. 

M.  The provisions of this chapter are not applicable t o  contracts for 
professional witnesses i f  the purpose of such contracts i s  to  provide for 
professional services or testimony relating t o  an existing or probable 
judicial proceeding in which this  s ta te  i s  or may become a party or to  
contract for special investigative services for law enforcement purposes. 

N. The head of any state governmental u n i t .  in relation t o  any 
contract exempted by th is  section from the provisions of th is  chapter. has 
the same authority t o  adopt rules. procedures or policies as i s  delegated to  
the director pursuant t o  this  chapter. 

0. Agreements negotiated by legal counsel representing th i s  s ta te  i n  
settlement of 1 i tigation or threatened l i t igat ion are exempt from the 
provisions of this  chapter. 

P .  The provisions of this chapter are n o t  applicable t o  contracts 
entered into by the department of economic security with a provider licensed 
or cert if ied by an agency of th i s  s tate t o  provide child day care services 
or with a provider of family foster care pursuant t o  section 8-503 or 36-554. 
t o  contracts entered into with area agencies on aging created pursuant t o  the 
older Americans act of 1965. 42 U.S.C. section 3001. as amended. or t o  
contracts for  services pursuant t o  t i t l e  36. chapter 29. ar t i c le  2.  
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Q. The department o f  hea l th  serv ices may no t  requ i re  t h a t  persons w i t h  
whom i t  contracts f o l l o w  t h e  p rov i s ions  o f  t h i s  chapter f o r  the  purposes o f  
subcontracts entered i n t o  f o r  t h e  p r o v i s i o n  o f  t h e  fo l l ow ing :  

1. Mental h e a l t h  serv ices  pursuant t o  s e c t i o n  36-189. subsection B. 
2. Serv ices f o r  t h e  s e r i o u s l y  men ta l l y  ill pursuant t o  t i t l e  36. 

chapter 5.  a r t i c l e  10. 
3. Drug and alcohol serv ices  pursuant t o  sec t i on  36-141. 
4. Domestic v io lence serv ices  pursuant t o  t i t l e  36. chapter 30. 

a r t i c l e  1. 
R. The department o f  hea l th  serv ices i s  exempt from t h e  prov is ions o f  

t h i s  chapter  f o r  cont rac ts  f o r  serv ices  o f  phys ic ians  a t  t h e  Arizona s t a t e  
h o s p i t a l  . 

S. Contracts f o r  goods and serv ices  approved by t h e  fund manager o f  
the  p u b l i c  sa fe ty  personnel re t i rement  system are  exempt from the  prov is ions 
o f  t h i s  chapter. 

T. The Arizona department o f  a g r i c u l t u r e  i s  exempt from t h i s  chapter 
w i t h  respect  t o  cont rac ts  f o r  p r i v a t e  l a b o r  and equipment t o  e f f e c t  co t ton  
o r  c o t t o n  s tubb le  plow-up pursuant t o  r u l e s  adopted under t i t l e  3, chapter 
2, a r t i c l e  1. On o r  before September 1 each year .  t h e  d i r e c t o r  o f  t h e  
department o f  a g r i c u l t u r e  s h a l l  e s t a b l i s h  and announce costs f o r  each acre 
o f  co t ton  o r  co t ton  stubble t o  be abated by p r i v a t e  cont rac tors .  

U. The s t a t e  parks board i s  exempt from t h e  prov is ions  o f  t h i s  chapter 
f o r  purchases o f  guest suppl ies and i tems f o r  r e s a l e  such as food, l i nens .  
g i f t  i tems, sundries. f u r n i t u r e ,  china, glassware and u t e n s i l s  f o r  t h e  
f a c i l i t i e s  loca ted i n  the  Tonto n a t u r a l  b r i d g e  s t a t e  park. 

V.  The s t a t e  parks board i s  exempt f rom t h e  prov is ions  o f  t h i s  chapter 
f o r  t h e  purchase, product ion, promotion. d i s t r i b u t i o n  and sa le  o f  
pub l i ca t i ons ,  souvenirs  and sundry i tems obta ined and produced f o r  resale. 

Sec. 5. T i t l e  41. chapter 23, a r t i c l e  6. Arizona Revised Statutes, i s  
amended by adding sec t i on  41-2586, t o  read: 

41-2586. Indemnity agreements i n  c o n s t r u c t i o n  and a r c h i t e c t -  
engineer con t rac ts  void:  d e f i n i t i o n s  

A. A COVENANT. CLAUSE OR UNDERSTANDING I N .  COLLATERAL TO OR AFFECTING 
A CONSTRUCTION CONTRACT OR SUBCONTRACT OR ARCHITECT-ENGINEER PROFESSIONAL 
SERVICE CONTRACT OR SUBCONTRACT THAT PURPORTS TO INDEMNIFY. TO HOLD HARMLESS 
OR TO DEFEND THE PROMISEE OF. FROM OR AGAINST LIABILITY FOR LOSS OR DAMAGE 
RESULTING FROM THE NEGLIGENCE OF THE PROMISEE OR THE PROMISEE'S AGENTS. 
EMPLOYEES OR INDEMNITEE I S  AGAINST THE PUBLIC POLICY OF THIS STATE AND I S  
V O I D .  

B. NOTWITHSTANDING SUBSECTION A. A CONTRACTOR WHO I S  RESPONSIBLE FOR 
THE PERFORMANCE OF A CONSTRUCTION CONTRACT OR SUBCONTRACT MAY FULLY INDEMNIFY 
A PERSON. FIRM, CORPORATION. STATE OR OTHER AGENCY FOR WHOSE ACCOUNT THE 
CONSTRUCTION CONTRACT OR SUBCONTRACT I S  NOT BEING PERFORMED AND WHO. AS AN 
ACCOMMODATION. ENTERS INTO AN AGREEMENT WITH THE CONTRACTOR THAT PERMITS THE 
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CONTRACTOR TO ENTER ON OR ADJACENT TO ITS PROPERTY TO PERFORM THE 
CONSTRUCTION CONTRACT OR SUBCONTRACT FOR OTHERS. 

C. I N  THIS SECTION: 
1. "ARCHITECT-ENGINEER PROFESSIONAL SERVICE CONTRACT OR SUBCONTRACT" 

MEANS A  WRITTEN OR ORAL AGREEMENT RELATING TO THE DESIGN. CONSTRUCTION 
ADMINISTRATION. STUDY. EVALUATION OR OTHER PROFESSIONAL SERVICES FURNISHED 
I N  CONNECTION WITH ANY ACTUAL OR PROPOSED CONSTRUCTION. ALTERATION. REPAIR, 
MAINTENANCE. MOVING. DEMOLITION OR EXCAVATION OF A STRUCTURE. STREET OR 
ROADWAY. APPURTENANCE OR OTHER DEVELOPMENT OR IMPROVEMENT TO LAND. 

2. "CONSTRUCTION CONTRACT OR SUBCONTRACT" MEANS A  WRITTEN OR ORAL 
AGREEMENT RELATING TO THE CONSTRUCTION. ALTERATION. REPAIR. MAINTENANCE, 
MOVING. DEMOLITION OR EXCAVATION OR OTHER DEVELOPMENT OR IMPROVEMENT TO LAND. 

Sec. 6. J o i n t  l e a i s l a t i v e  studv committee on l i a b i l i t v  i n  
p u b l i c  works desian and cons t ruc t ion  c o n t r a c t s  

A. The j o i n t  l e g i s l a t i v e  study committee on l i a b i l i t y  i n  pub1 i c  works 
design and cons t ruc t i on  cont rac ts  i s  establ ished cons is t ing  o f  t h e  f o l l o w i n g  
members : 

1. Three members o f  t h e  senate appointed by the  p res iden t  o f  t h e  
senate, n o t  more than two o f  whom s h a l l  be members o f  t h e  same p o l i t i c a l  
p a r t y .  The p res iden t  s h a l l  designate one member as cochairman. 

2. Three members o f  t h e  house o f  representat ives appointed by t h e  
speaker o f  t h e  house o f  representa t ives ,  n o t  more than two o f  whom s h a l l  be 
members o f  t h e  same p o l i t i c a l  par ty .  The speaker o f  t h e  house o f  
representa t ives  s h a l l  designate one member as cochairman. 

B. The committee s h a l l  evaluate and make recommendations on t h e  
f o l l o w i n g :  

1. Methods t o  e s t a b l i s h  a  r i s k  f inance and t rans fe r  program t o  prov ide 
l i a b i l i t y  coverage f o r  t h i s  s t a t e  and p o l i t i c a l  subd iv is ions  o f  t h i s  s t a t e  
and a r c h i t e c t s .  engineers. cont rac tors  and subcontractors engaged i n  t h e  
design and c o n s t r u c t i o n  o f  p u b l i c  works pro jec ts .  

2 .  Methods t o  reduce t h e  cos t  o f  construct ion o f  p u b l i c  works through 
t h e  use o f  r i s k  poo l i ng ,  market leverage oppor tun i t i es .  reduc t ions  i n  
t r a n s a c t i o n  costs, a l t e r n a t i v e  d ispute  reso lu t ion  and improving and expanding 
l o s s  and acc ident  p revent ion  e f f o r t s  by p u b l i c  and p r i v a t e  sec tor  
p a r t i c i p a n t s  i n  p u b l i c  works cons t ruc t i on  and design p ro jec ts .  

3. Methods t o  p rov ide  t h e  p u b l i c  sector,  i n c l u d i n g  t h i s  s t a t e  and 
p o l i t i c a l  subdiv is ions o f  t h i s  s ta te ,  and arch i tec ts ,  engineers. cont rac tors  
and subcontractors w i t h  adequate insurance and l i a b i l i t y  coverage. i nc lud ing  
l i m i t s  of coverage and comprehensive coverage t o  adequately p r o t e c t  the  
i n t e r e s t s  o f  bo th  p u b l i c  and p r i v a t e  sector  p a r t i c i p a n t s  i n  p u b l i c  works 
design and c o n s t r u c t i o n  p r o j e c t s .  

4. Methods t o  encourage bo th  pub l i c  and p r i v a t e  sec to r  p a r t i c i p a n t s  
i n  p u b l i c  works cons t ruc t i on  p ro jec ts  and t o  reduce l o s s  experience records, 
t o  encourage reduct ions i n  program costs f o r  r i s k  management and t o  explore 



t , \~ 

S.B. 1207 

al ternat ives  t o  t radi t ional  means of insuring professional reg is t ran ts  and 
contractors licensed under t i t l e  32. Arizona Revised Statutes .  

5. Methods t o  encourage and t o  maximize opportunities fo r  minority and 
women-owned businesses and for  small private sector  part icipants by reducing 
or  eliminating l i a b i l i t y  and risk t ransfe r  cos t  and ava i l ab i l i t y  problems. 
and t o  provide bet ter  methods of administration. claims management, l o s s  
prevention and safety on public works construction projects.  

6. Methods t o  establish cooperation between public and private sector 
part icipants by encouraging partnering programs t o  reduce cos t ,  improve 
qual i ty  and safety and improve loss  prevention on public sector  design and 
construction projects. 

C. The committee may es tab l i sh  working groups of in te res ted  persons 
t o  a s s i s t  the  committee i n  making evaluations and recommendations. 

D. The department of administration and l e g i s l a t i v e  s t a f f  shal l  
provide technical assistance and s t a f f  support t o  the  committee. 

E. The committee shall  submit a f i n a l  report  containing the  
committee's findings and recommendations. including proposed leg is la t ion  
implementing such recommendations, t o  t he  president of the  senate. the  
speaker of the  house of representatives.  and the  governor on or before 
December 1. 1996. 

Sec. 7.  Savinq clause 
This ac t  does not affect  contracts or  agreements entered i n to  before 

the  e f fec t ive  date of t h i s  act .  
Sec. 8. Delaved e f fec t ive  d a t e  
Sections 1. 2. 3. 4.  5 and 7 are  e f fec t ive  from and a f t e r  June 30. 

1998. 
Sec. 9.  Delaved reoeal 
Section 6 of t h i s  ac t  i s  repealed from and a f t e r  January 1. 1997. 




