Arizona Administrative Register
Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which
have appeared in the Register 1st as proposed rules and have been through the formaj rulemaking process including approvai by
the Governor's Regulatory Review Council. The Secretary of State shall publish the notice along with the Preamble and the full
text in the next available issue of the Arizona Administrative Register after the final rules have been submitted for filing and publi-
cation.

NOTICE OF FINAL RULEMAKING
TITLE 2. ADMINISTRATION

CHAPTER 5, DEPARTMENT OF ADMINISTRATION
PERSONNEL ADMINISTRATION

1. Sections Affected; Rulemaking Action:
R2-5-403 Amend

Authorizing statutes: AR.S. § 41-763
Implementing statutes: AR.S. § 41-763(6)

3. Theelfective date of the rules:
August 5, 1997

a . — viste ing
Nonce of Ruiema]qr:g Docket Opemng 3 A A R 1272 May 9 1997
Notice of Proposed Rulemaking: 3 A A.R. 1298, May 16, 1997

5. ame and a i
Name: Gordon Camgan, Human Resources Generalist
Address: Department of Administration

1831 West Jefferson, Room 107
Phoenix, Arizona 85007

Telephone: {602) 542-4784
Fax number: (602) 542-27%96

6. o ‘y o o o () a+
The adopteci rulemahng amer:ds the subsecuon of Lhe Annual Leave rule that explains eligibility for donated annual leave 1o con-
form to Laws 1997, Chapter 66, effective April 8, 1997, The Legislature removed the restriction that the seriously incapacitating
iliness or injury that qualifies an employee for donated annual leave must be non-job-related. A job-related Hlness or injury now
can qualify for donated annual leave.

7.
Not applicable

8.
The adopted rule will not affect small businesses and consumers. The impact is upon employees who have seriously incapacitating
illnesses or injuries. Any financial impact would be restricted to a transfer of annual leave from 1 employee in an agency to
another employee i the same agency on a dollar-for-dollar basis without increasing or decreasing salary expense.

9.

10.

11,

Not apphcai)le
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12, 1 fons 1 ; 1 their locations in i tes:
None,

13. Was this rule previonsly adopted as an emergency rule?
No.

14. The full text of the rules follows:

TITLE 2. ADMINISTRATION

CHAPTER 5, DEPARTMENT OF ADMINISTRATION
PERSONNEL ADMINISTRATION

ARTICLE 4. BENEFITS the recipieat 1st must exhaust 40 hours of sick leave,

Section if available for this purpose pursuant o R2-5-

4(A)4 .
R2-5-403.  Annual Leave s G ){ m S ratimod 1o
ARTICLE 4. BENEFITS is, if

Leave, I the leave recipient separates from state service,
R2-5-403.  Annual Leave ot recovers prior 10 using all donated leave, donated or
A. Nochange the need for the leave is otherwise abated,;-and unused
B. Nochange leave.shall heremrned to leave connihitons on.a pro rata
C. Nochange hasis.
D. Nochange Dopated Leave Computation
E. Contribution of annual leave a.d- - The doltar amount of

L.

No change

annual dopated teave donated-is shall be adjusted propor-
tionately in relation to the salary of the employee donat-

2. Eligibility. Annual leave may be contributed by 1 ing the Ieave and the salary of the employee receiving the
employee to another employee in the same agency pro- donated jeave.
vided all hoth of the following conditions are satisfied: 2 Propostion ment of_salades methodolog To

a.  The recipient of the donated leave has a nen-job-
related, seriously incapacitating and extended illness
or injury, or 2 member of the immediate family of
the recipient of the donated leave has a seriously
incapacitating and extended illness or injury; and

b.  The recipient of leave for a qualifying illness or
injury has exhausted all leave except for sick leave

determine the proportienate adjusted dollar value of the
leave, divide the dollar amount of the annual leave
donated, based upon the annual leave contributor’s sal-
ary, by the annual leave recipient’s hourly rate. The
resulting calculation is the number of hours donated fo
the leave recipient.

granted in accordance with R2-5-404(A)(d). If he ~ E-  Nochange.
employee is the recipient of donated annual leave for G.  Nochange.
illness or injury of the recipient’s immediate family, H. Nochange.

NOTICE OF FINAL RULEMAKING
TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 23. BOARD OF PHARMACY

PREAMBLE
1. Sections Affected: Bulemaking Action:
R4-23-502 New Section
R4-23-603 Amend

- ine (specific)
Authorizing statutes: ARS. § 32-1904(A)(1), (2), (3}, and (4)
Impiementing statutes: ARS. §§ 32-1501(46), 32-1929, 32-1930, 32-1931, and 41-1072 et seq.

3. Theeflective date of the xules:
August 5, 1997

previ ices appearing i e Register addressing the fing :
Notice of Rulemaking Docket Opening: 3 AAR. 234, January 17, 1997

Notice of Proposed Rulemaking: -3 AAR 1169, May 2, 1997
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Name: Dean anht Comphance Officer

Address: Board of Pharmacy
5060 North 19th Avenue, Suite 101
Phoenix, Arizona 85015
Telephone: (602} 255.5125, ext. 131
Fax Number: (602} 255-5740

Th;s rule was necessuated bya change m the Admlmstrat:ve Procedure Act (APA) in the 1995 legislative session. The legislature
created AR5, § 41-1072 et seq. which requires the estabiishment of licensure time-frames.

The rule establishes a new R4-23-602 for permit time-frames to comply with A.R.S. § 41-1072 et seq. The rule changes R4-23-603
to reflect a statutory change made by the 1994 legislature. The legislature changed the defined term, “patent and proprietary drug”,
at AR5, § 32-1901¢46) by deleting the words “patent and proprietary drug” and inserting the words “nonprescription drug” or
“over-the-counter drug”. The actual language of the definition is not changed. The rule substitutes the word “nenprescription” for
the words “patent and proprietary™ throughout the Section. The heading of R4-23-803 is changed from “Patent and Proprietary
Medicine, Retail” to “Nonprescription Drugs, Retail”. The rule replaces the word “medicine” with the word “drug”. In subsection
R4-23-603(A), the words, “(nonprescription requiring)” are deleted and the words “or nonprescription” are inserted. In subsection
R4-23-603{A) the words “a nonprescription drug wholesale” are added. This is necessary because the legislature added a statutory
definition at A.R.S. § 32-1901(47) for a “nonprescription drug wholesale permitiee”. In subsection R4-23-603(C), the words, “in
the original container” are inserted to clarify the fact rhat a nonprescription drug permittee must self only the original unopened
manufacturer’s package. In subsection R4-23-603(D), the words “nonprescription drug” replace the words “patent and propri-
etary”, Because the Board’s staff do most inspections, the words “or its designee” are added to subsection R4-23-603(I)). The rule
addresses grammar, format, and style changes necessary under the current APA and other necessary language changes to provide a
clear, concise, and understandable document.

The Board believes that adoption of these rules will benefit the public by establishing clear time-frame standards for the permit
application process and language consistency between statute and rule,

Not applicable

8. The sumumary of the economic, small business and consumer impact:

This economic, small business, and consnmer impact statement for the permit time-frame rule analyzes the costs, savings, and ben-
efits that accrue to the Board of Pharmacy, Secretary of State, permittees, and the pablic.

% the adoption of the proposed rule, the impact on established Board of Pharmacy procedures, Compliance Officer time, and

.. inspection-related costs is minimal. The benefits to the Board and its compliance staff are nonquantifiable, The estimated

c:iaitional cost to the Secretary of State’s Office is minimal. This additional cost stems from Secretary of Staze’s staff time publish-
ing the rules.

The benefits provided by the proposed rules are nonquantifiable. The rule should benefit the agency’s relations with the regulated
public by preventing misunderstandings about the time necessary for granting or denying a permit, The public will benefit from
clear and concise standards for the permit application process.

The rule will have no financial impact unless the Board fails to meet the lime-frame limits set by the rule. This failure would send
the application fee back to the applicant, resulting in a small cost savings for the regulated public. The Board would also pay a pen-
alty for failure into the general fund, resulting in a small increase in revenue for the state. The Board does not foresee noncomphi-
ance with the time-frames set in the rule. Al parties benefit from a clear, concise, and understandable permit application process
with definite time-frames. The use of definite time-frames prevents misunderstanding and promotes betier communication
between the Board and the regulated public.

A typ{)graphmal error was found in R4 23- 602(C)(2) The Gth word ef the sentence as pnnted in the Nouce of Proposed Rulemak-
ing is “complete”. The correct word is “incomplete”. The 6th word of R4.23-602(C)(2) as finally adopied is changed to “incom-
plete” so that the sentence makes sense.

After review of the adopted final rule by GRRC staff and upon their recommendation, we made nonsubsiantive, grammar, punctu-
ation, and format changes to increase the clarity, conciseness, and understandability of the rule. To clarify what happens if an
applicant fails to submit a complete application packet, a new subssction (E) was added. To address a written comment concerning
the substantive completeness review of nonprescription drug permits, a new subsection (F) was added. The new subsection (F)
clearly shows the separation of the nonprescription drug permit from the substantive review process. Adding subsection (F) neces-
sitated changes in renumbered subsection (H) to complete the clarification of the different time-frames established in the rule. This
change was accomplished by adding subsections (H)(2)(a} and (b) and (H){3)(a) and (b). All changes 1o the adopted final rule, as
requested by GRRC staff, are nonsubstantive and clearly improve the rule.
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18,

One written comment was recelved The comment was in sapport of Lhe proposed rulemaking with a question as io whether the

120-day length of the time-frame should apply to nonprescription drug permits. The staff response pointed out that, since the non-
prescription drug permit is the simplest permit issued by the Board, the process in actual praczxce is simple and quite fast. The issu-
ance of a nonprescription drug permit does not involve a substantive review. The permit is issued after the administrative
completeness review. In response to the public comment, the Board changed subsection (H) and added subsection (F) and the

result yielded a clearer and more understandable rule.

A public hearing on the proposed rulemaking was held on June 3, 1997. One individual attended the hearing. The individual spoke
in support of the proposed rulemaking. There were no opposing comments received by the Board.

TITLE 4. PROFESSIONS AND OCCUPATIONS
CHAPTER 23. BOARD OF PHARMACY

ARTICLE 6. PERMITS AND DISTRIBUTION OF DRUGS

Section
R4:23:602

Permit Application Process and Time-frames
R4-23-603.  Nonpreseription Diugs Patent-and Proprietary Medi.
cine, Retail

ARTICLE 6. PERMITS AND DISTRIBUTION OF DRUGS

Septembesr 5, 1597
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3. Ifthe Board Office finds deficiencies during the substans

N intion D P L Propsi

Maedicine; Retail
A. Permit. General: A Ne person esfizm may not sell a

3.

Volume 3, Issue #36

ponprescription  pateptand-—-propristapy drug except by
obtaining a nonprescription..dig patent—and—propristary

medicing pcrmst, a pharmacy permit, a manufacturer permit, a

or wholesale drug
permit, or by being a medical practitioner exempted by A.R.S.
§ 32-1921. Grocers and other non-pharmacy retail outlets that
want to sell over-the-counter or. mnonpprescription {nes-
prescxiptionrequiring} drugs shall obtain a the nonprescription
drug patent-and-preprietary permit.

Apphcauon To_obtain_a permit to sell Before—selling
nenprescription patent-and-proprietasy drugs, a person shall
submit a completed make-an application, on a form furnished
by the Board, that includes which-shall-include, among other
requirements, zn the address for mailing and inspection and a
Original package of manufacturer.

permittees shall not repackage
drugs but shall enly sell drugs
packaged and labeled by the manufacturer.

Inspection: A nonprescripfion dmig patent-and-propritary
permitiee shall consent is-subjeet to inspection by the Board or
its designes during business houss.

All drugs stocked, sold, or offered for sale shall be kept clean
and protected from contamination and from excessive heat,
cold, sunlight, and other deteriorating factors and shall comply
with federal law. Any drug that exceeds which-has-exceeded
its expiration date or does not comply with federal law shall be
destroyed or returned to its source of supply.

NOTICE OF FINAL RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 28. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (AHCCCS)
ARIZONA LONG-TERM CARE SYSTEM

PREAMBLE
Secti Affecied Rulemaki \
RS.28-601 Amend
R9-28-602 Amend
R9.28-603 Amend
R$-28-604 Amend
R9-28-605 Amend
RG-28-606 Amend
R9-28-607 Amend
RS-28-801 Repeal
R9-28-801 New Section
R9-28-802 Repeal
R9-28-302 New Section
R9-28-803 Repeal
R9-28-803 New Section
R9-28-804 Repeal

Authorizing statute: AR.S § 36-2932

Implementing statutes: AR.S §§ 36-2904(H), 36-2932(E)(3) and (15), (J), (K), and (L)(1), 36-2940, 36-2942(8), 36-2943, and 36-
2955,

The effective date of the rules:
August 11, 1997
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4 N ; :
Notice of Rulemaking Docket Opening: T A AR. 2764, December 22, 1995

Notice of Proposed Rulemaking: 3 A.AR. 1016, April 11, 1997

t 2 ; Agency pe
Name: Cheri Tomlinson

Address: AHCCCS
801 East Jefferson, MD 4200
Phoenix, Arizona 85034

Telephone: (602) 417-4198
Fax: (602-256-6756

6 A ! onof lo. including fi . for initiating {1 o
Article 6

Seven rules (R9-28-601 to R9-28-607) in Article 6 set forth operational requirements for contract administration and oversight of
ALTCS providers. The changes are designed to align ALTCS rules with AHCCCS acute care rules, move certain language (that is,
appeals Janguage in R9-28-603) to more appropriate Articles, and enhance the clarity and conciseness of existing language. The
major changes:

*  Require patient, medical, and cost records to be retained for 5 years from the date of final payment or, for records for which
payment for services are in question, for 5 years after the date of final disposition or resolution. The change is designed to
protect the integrity of services delivered to ALTCS members by ensuring that patient, medical, and cost records are complete
and available. At the current time, records must be kept for 5 years or until pending audits are completed and approved by the
AYICCCS Director, whichever comes 1st,

»  Eliminate the $5,000-per-viclation sanction limit for noncompliance with ALTCS rules or ALTCS contracts. This rule is in
alignment with the requirements in the contract language between AHCCCS and the Federal Government, in addition to lan-
guage in the contract between AHCCCS and the ALTCS program contractors,

*  Add language to automatically extend or modify contracts between AHCCCS and a program contractor 60 days from the date
of mailing of formal contract extensions or modifications by AHCCCS, even if unsigned by a program contractor. This
change is necessary to ensure that all ALTCS contracts are updated in a timely manner, The Administration is making the
change to ensure that existing contractual requirements are clarified in rule. This change applies to all program contractors as
noted in contract.

*  Addlanguage stating that if, within the 60 days, the program contractor notifies AHCCCS in writing that it refuses to sign the
extension or modification, AHCCCS may initiate termination proceedings. This change applies only to the 2 program con-
tractors that are private entities. Due to statutory requirements, this change does not apply to DES/DDD which provides ser-
vices to the developmentally disabled population per A.R.S. § 36-2933(E), the 2 counties (Maricopa and Pima) which are
required by AR.S. § 36-2940(A) to be program contractors, and the 3 other counties (Cochise, Pinal, and Yavapai) which
elected to provide ALTCS services per A.R.S. § 36-2540(F),

Article 8

Four rules (R9-28-801 through R9-28-804) within Article 8 which pertain to the grievance and appeai process used in the ALTCS
program are being streamlined into 3 rules {R9-28-801 through R9-28-803). The changes are designed to:

+  Align ALTCS rules with AHCCCS acute care rules;
= Enhance the clarity and concisensss of existing language through minor changes to wording and grammar; and
v+ Conform with actual agency practice.

Not applicable.

Article 6

There are 4 changes that may have an impact upon ALTCS program contractors. These changes ensure that ruie langnage con-
forms with actual agency practice. Because these changes already exist in contract, ALTCS program contractors are aware of the
requirements and the possible economic impact of these changes to their organization.

It is anticipated that there may be a minimal economic impact on ALTCS program contractors for the cost of retaining patient,
medical, and cost records for 5 years from the date of final payment or, for records for which payment for services are in question,
for 5 years after the date of firal disposition or resolution.

It is anticipated that there may be a minimal to significant economic impact because larger sanction amounts could be levied on
program contractors that are cormensurate with contract violations. In the past, AHCCCS has used sanctions in & limited fashion.
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Since February 1994, AHCCCS has levied approximately $6,500 in sanctions to ALTCS program contractors and has sanctioned
to the $5,000-per-violation limit oaly once.

It is anticipated that there may be a minimal o significant economic impact on ALTCS program contractors who have their con-
tract automatically exterded or modified 60 days from the date of mailing of formal contract extensions or medifications even if
unsigned by the program coniractor.

It is anticipated that there may be a minimal to significant impact upon the 2 ALTCS program contractors that are privaie entities
as a result of changes regarding contract termination proceedings. Due to statutory requirements, this change does not apply 1o
DES/DDD, the 2 counties (Maricopa and Pima) which are required to be program contractors, and the 3 counties (Cochise, Pinal,
and Yavapai) which elected to provide ALTCS services.

Entities and individuals benefiting from the alignment with acute care rules and user-friendly improvements 1o the rules include:

e AHCCCS; and

«  ALTCS program contractors

The larger business community, the general public, and American Indian tribes will be unaffected by the changes.
Article 8

The changes could & in a nominal economic impact 10 AHCCCS because eligible persons or members whose benefits bave
been continued may . :inancially labie for all benefits received during a period of eligibility, if a disconsinuance decision is
upheld by the Direct... Current rule states that appeliants shall be financially lable. The impact of this change would be modest
because, in actuality, appellants do not currently always assume financial liability in such instances.

Entities and individuals benefiting from the additional clarity and user-friendly improverents {o the rules include:

o The Administration and DES/DDD, the program contractor for the developmentally disabled population;
+  The 7 ALTCS program coniractors for the elderly and/or physically disabled population;

+  American Indian tribes that provide ALTCS services;

¢ ALTCS providers; and

*  ALTCS members.
The larger business community and the general public will be unaffected by the changes.

3

£ £ N3 : a . i 43 =h AT o Do -
The changes between the proposed rules and final rules are minimal. This is primarily due to the fact that AFCCCS provided

stakeholders with a “courtesy copy” of the rule packet prior to the public hearing held on May 23, 1597.
The differences between the proposed rule and final rule include:
»  Grammatical, verb tense, and punctuation changes throughout;

*  Revised the language in R9-28-604(D)(2) to be consistent with statute; and

+  Revised langnage in R9-28-802(A) and (E)(2) to remove the words “adverse preadmission sereening decision” to make the
roles clearer and more concise and understandable.

o & ATFL
o viwkt 1 pail SSRONSE 10 iG]

(] 1 d QELET a0 113 23k
AHCCCS received 1 comment on the proposed rule packet. This comment did not result in a revision 10 the rule language.

The cormment received was regarding the striking of language to remove the maximum dollar amount of a monetary sanction that
could be imposed on a program contractor for a violation of the contract, The Administration decided to leave the sanction lan-
guage as proposed because of the following reasons:

1. To be consistent with the Acute plan rule language in A.A.C. R9-22-406;

2. “To deter a contractor from not meeting a member’s needs when a contractor knows there may be a significant financial sanc-
tion;

3. To permit the Administration to sanction a contractor an amount that is commensurate with the violaiion; and

4. To provide oversight and “an even piaying field” for ali contractors.
othe o
Not applicable.

42 CFR 447.50 through 447,58, December 19, 1990, incorporated in R9-28-602;

42 CFR 434, Subpart C, June 27, 1993, incorporated in R9-28-603;

Section 1919(h) of the Soctal Security Act, December 19, 1989, incorporated in R3-28-607,
42 CFR 488, Subpart F, Septernber 28, 1993, incorporated in R9-28-607.
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13. Was this rule previousiy adopted as an emergency rile?
Not applicable.

14. The full text of the rules follows:

TITLE 9. HEALTH SERVICES

CHAPTER 28. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM (AHCCCS)
ARIZONA LONG-TERM CARE SYSTEM

ARTICLE 6. PROGRAM CONTRACTS AND PROCURE- F
MENT PROCESS

Section G
R9-28-601. QGeneral

R9-28-602.  Contracts

R9-28-603.  Suabcontracts

R9-28-604. Reguest for Proposals (RFPY Contact Award IO

Failure of an offeror to suppiy information required by the
request-for-proposals REP is sufficient basis for thesejection
ofany rejecting the offeror’s proposal.

Disclosure by an offeror of the terms of its proposal to another
offeror or 1o any other person-priorso individual before con-
tract award is prohibited and shall may be grounds for reject-
ing & the disclosing offeror’s proposai
zetain all contract records for a-period-of five 5 years and dis-

RO.28-605. C P 1P . 5 C posed dispose of these in accordance with A.R.S. § 41-2550,
proposal-protests;-appeals R9-28-602, Contracts
R9-28-606. Cmmmﬁmﬂmgm.%ugwm A. Each contract between the Administration and a gualified pro-

R9-28-607. Contract Sancuons
ARTICLE 8. GRIEVANCE AND APPEAL PROCESS

R9-28-801.  (ieneral Provisions for Al Grievance and Appeals

R9-28-802.  Eligibility Appeals and Hearing Requests for Appli-

Grievances
R9-28-803.  (sievances NonmemberGrievances
RO-28-804. i
” s e R ed
ARTICLE 6, PROGRAM CONTRACTS AND PROCURE-
MENT PROCESS

R9-28-601, General

A.  Contracts The Administration.shall astablish contracts to pro-
vide services under the ALTCS shall-be-established between
the-Administzation Hself and qualified program contractors in
conformance with the requirements set-forth in this Article.

B. Contracts and subcontracts entered inte in accordance with
this Arnc!a sha&bec@me arme publ:c records on ﬁle w1th the

C. Except as otherwise provided by law, this Article applies to
the expenditure of all public monies, including federal assis-
tance monies, by the Administration for ALTCS services.

D. The Director may conduct investigations of persons who have

ownership or management interests in an offeror offerors aran

affiliated o;gamzamns mg,amzaimn of the offeror

: aach-off.
mmmm.pumwm AH omer mfomaaaon
contained in the-proposals a proposal is shail-be confidential so
as 10 avoid disclosure of contents prejudicial to competing off-
erors during the process of discussions. The proposals Admin:
istration shall be open proposals for public inspection afier
coniract award, unless vpon an offeror’s written request for
nondisciosure, the Direcior makes a determination that disclo-
sure is not in the best interests of the state.

September 3, 1997 Page 2471

gram contractor shall be in writing and shali contain at least

the information listed below:

1.  Eull gisclosureofthe The method and amount of com-
pensation or other consideration to be received by the
PIOZEA CONITactor ;

2. Ideatification-of-the The name and address of the pro-
gram CORiracion |

3. Identification-of the The population 1o be covered by the
contract.

4.  The amount, duration, and scope of services to be pro-
vided or for which compensation will be paid. ;

5. Specification of the The term of the contract, inchuding
the beginning and ending dates, as well as methods of
extension, renegotiation, and termination. ;

6. A provision that the Director or the Secretary of the U.S.
Department of Health and Human Services may evalnate,
through inspection or other means, the guality, appropri-
ateness, or timeliness of services performed under the
contract. ;

7. A description of patient the member services, medical
and cost recordkeeping systems, and a provision that the
Director or the Secretary of the U.S. Department of
Health and Homan Services may audit and inspect any of
the program contractor’s records that pertain to services
performed and determinations of amounts payable under
the contract. Such These records shall be maintained by
the program contractor for five 5 years from the date of
final payment or for records zelating. fo..Costs..and

8. A provision that the program contractors-shall contractor
maintain all forms, records, and staistical information
required by the Director for purposes of audit and pro-
gram management. Such—materal These..naterials,
includmg ﬁles, correspondence, and related information
periaining 1o services rendered or claims for payments,
shall-be are subject to inspection and copying by the
Administration and the U.S. Department of Health and
Human Services during normal business hours at the
place of business of the person individual or organization
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tami-of State-
which may not be subcoatracted; subcontracted,includ~
; cion . octi :

1113, A provision that the program cORtractor arrange for
the collection from ali probable sources of third lst- and
3rd-party Hability except for uninsured and underinsored
motorist insurance, third 1st- and 3rd-party liability insur-
ance, and tort-feasors. .

12.14. A provision that the program contractor shali not bilt
or attempt 1o coliect from the a member for any covered
service except as may be authorized by statute or this
Chapter.

13.15. A provision that the contract shall not be assigned or
transferred without the prior written approvat of the
Director ;

1416,  MA-provision.that-specifies The procedures for enroll-
ment or se-enroliment of the covered-population. mem-

1517,  A-peovisionthat-specifies The procedures and crite-
ria for terminating the contract. ;

16.18. A provision that any cost-sharing requirements
imposed for services furnished to members are in accor-
dance with 42 CFR 447.50 through 447.58 as of Decem-
ber 10 1990, which is are incorporated by reference
herein and on file with the Administrasion and the Office
of the Secretary of State, This i i

1219, A provision in-thecontract-orproposal-on.which-the
conttactisbased that specifies
a.  the The actuarial basis for computation of capitation
fees, if applicable;
[hat.the capitati

b, atthe capitationfess-and.any other.payments-pio
widad farin the contractdo-not-excesd the ?"‘}’m@m
limits-set forthin 42 CER-447.361., ;nr‘nr?nmmri hy
reference herein and an file with.the Officeof the

18.20.
= aiaRILLALS A 1. thatare-consisteRi-with-die
;@qui;gmgprc ot A2 CER 434,27 and 434,29, inr-nrpnramd
Wa&@m@ammmmﬁm

19. A proyision for chonsing a bealth professional:

2021, A provision that a the program coniractor shall pro-
vide for an internal grievance procedure that:
a. Isapproved in writing by the Adrministration;

b. Provides for prompt resolution; and
c.  Assures Ensures the participation of individuals with
authority to require corrective action.
21.22. A provision that requires the program contractor @
maintain 2 comprehensive internal quality management
assurance system consistent with ALTCS rules; arlesand

4

noorporate a

Lof State.

2223, A provision that tequires the program contractor &
submit marketing plans, procedures, and materials 1o the
Administratior for approval before implementation. .

23.24. A statement inuthe-contract-oeproposal-on-which the
contractis-based that all represensations made by the pro-
gram GORLFACHSES CONLacion or its authorized representa~
tives representative are wruthful and complete 0 the best
of their its knowledge- ;

2425, A provision that the program contractor shall be
fully i3 responsible for all tax obligations, Workers
Warkers” Compensation Insurance, and alf other applica-
ble insurance coverage, for iself and its employees, and
that the Administrasion shall-have has no responsibility or
liabikity for any such of the taxes Or Insurance Coverage.

filewith tha Offce ofhe anrnmr}

2526, A provision that the program COnEactor agrees to
comply with all applicable faderal and state siatutes and
rules-

26.27. A provision that the program coniractor shall report
each member’s case management plan and any changes
in & manner prescribed by the Director. ;

27.28, A provision that members needing therapeutic leave
or bed-hold days shall be returned to the same facility. .

28.20. A provision that requires ihe program contraciors
confractor to submit all RFPs for services to the Adminis-
tration for review and written approval priorto before
issuance. ;.

2930. A provision that requires the program contracior io
submit an annual comprehensive plan in response fo the
annual contract renewal amendment for-delivery-of-sst-

vices to-the Administration as defined in AR.S§-36-
2040. AR.S. § 362940 to the Administration;

3031 An ggreament to hold harmless and
indemnify the state, the Director, the Administration, and
members against claims, liabilities, judgments, COsts, and
expenses with respect ko third parties, which
may accrue against the state, the Director, the Adminis-
wation, or members, through the negligence, omission, or
intentional conduct of the program contractor- &

3132, A provision that the program contractors-shall con-
Iracior establish and implement a plan for preventing
fraud or abuse by sligible-persons, members, providers.
and noncontracting providers. .

32.33. A provision that the program contraciors-agree-to
caniractor comply with all thisd 1st- and Frd-party Habil-
ity and coordination of benefits requirements established
by state and federal rules. §

33.34. A provision that ihe program CoRtractors-agree-io
contractor comply with financial and performance audit
standards which that satisfy R9-28-512 and R9-28-513. .

34,35, A provision that the program 6oatraciors-agree-ie
contractar comply with inspection of care reviews. 2

35.36. A provision that the program ¢oniractoss COMIACION
may forfeit payments if the program contractor fails to
comply with the provisions of its contract or this Chaptes.

36.37. A provision that the program contractors-shall con:
Lacior establish and submit to the Administration LHsec-
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tor for approval a utilization control system plan which
that satisfies A.R.S. § 36-2947 and RO-28-51

28 Article 5;

3738 A provision that the program ceontractors-shalt con-
tractor develop and submit to the Administration Director
for approval a plan for its case management system which
that satisfies R9-28-510- ;

383% A provision that the program eentsacters-shall con-
tractor notify the Administration if a member is no longer
eligible due to death or 2 move out of the state: ;

3940 A provision that the program centractors-shall con:
tractor comply with the unzform accounnng system estab-
lished by the Directos.

4041 A provision that the program centracters contractor
may forfeit funds to the Administration to recompense it
for federal sanctions or penalties placed on the Adminis-
tration for errors made by the program contractor: ;

4142 A provision that the program centractors-shall con-
fractor suspend or reduce services upon notification by
the Administration pursuantte under AR.S. § 36-2958-;

42.43. A provision that thg program centractors-shall con-
fractor provide encounter reporting in the form and for-
mat prescnbed by the Biresctor:

4344 A provision that if, at any time, federal monies are

denied, not received, or become unavailable for any rea-
son, the operation of ALTCS is suspended.

Subcentracts
A.  Approval. Any-subcont

torte
or_amends any subcontmact to provide covered services fo
ALTCS members, %aay-am%ndmt—te—a—subem%et the sub-
contracts shall be subject to review and prior written approval
by the Director, Mo A subcontract alters doss not alter the
legal responsibility of the a program contractor to the Admin-
istration to assure gosure that all activities under the contract
are carried out.

Subcontracts. Each subcontract shall be in writing and include

the requirements listed below:

1. A specification provision that the subconiract shall be
governed by, and construed in accordance with ail laws,
rules, and contractual obligations of the program contrac-
tor;

2. Anagreement A provision to notify the Administration in
the event the agreement with the program contractor is
amended or terminated;

3.  Am-agreement A provision that assignment or delegation
of the subcontract shall-be is void unless prior written
approval is obtained from the Administration;

4. An-agreement A.provision to hold harmless the state, the
Director, the Administration, and members in the event
the program contractor cannot or will not pay for covered
services performed by the provider;

3. A provision that the subcontract and subcontract amend-
ments are subject to review and approval by the Pirestor
Administration as set-forth required in this Chapter and
that a subcontract or subcontract amendment may be ter-
minated, rescinded, or canceled by the Pirectos Adminis-
tration for a violation ef-the-provisions of this Chapter;

6.  Asn-agreement A provision to hold harmiess and indem-
nify the state, the Director, the Administration, and mem-
bers against claims, liabilities, judgments, costs, and

R9-28-604.

A,
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expenses with respect to third 1st- and Ird-parties, which
may accrue against the state, the Director, the Adminis-
tration, or members; through the negligence, omission, or
intentional conduct of the provider;

7. The requirements contained in R9-28-602(A)1) through

(), (9), (10}, (14}, (15), (1), and (23) through (25) sub-
section-tA), paragraphe-(1) through (Dr-(9) through (1),
M’@&*ﬁﬂé@@*bw*bﬁm with the
term provxder” substituted wherever the term “program
contractor” is used; and

MMWMRW

A-request-for-propesals The Director may be-canceled cancel
or reject any aad or all requests for proposals may—be—r%eeted
in whole or in part if it is deemed by the Director to be in the
best interests of the state. The reasons reason for cancellation
or rejection shall be made  part of the contract file.

294& Tim Admzmstmtmn items—iﬁe&bdew sha.ll bs—mslaéeé
mghﬁgmgjgumgmms in a request-forproposals RFP:
The instructions and information to offerors concerning
the proposal submission requirements, including:
a. The time and date set for the proposal epening sub-

b, The address of the office at which proposals are to
be received, and

¢ The period during which the proposal shall remain
open and any other special information;

2. The service description, covered populations, geographic
coverage, specifications, and a delivery or performance
schedule;

3. The contract terms and conditions, including bonding or

other secunty reqmrements 1f apphcable

4.6: A provision for a sesend 2nd-round competitive bid pro-
cedure to request voluntary price reduction reductions of
bids from only those bidders-which offerors that have
been tentatively selected for award if applicable before

3.7 The factors to be used in the evaluatxon of pronosals;
6.8- The location of and method for obtaining documents that
are mcorporated by reference;

A provision that the offeror acknowl-
edge receipt of all RER amendments issned by the
Administration;

840.  The type of services required and a description of
the work involved;

941 The type of contract to be used and a copy of a pro-
posed contract form or provisions;

10, ¥ The estimated length of time during which service
will be required;

1%
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34:11. The minimum information that the proposal shall
contain; and

1512, A provision requiring that the offeror certify that the
submission of the proposal does not invelve collusion or
other anticompetitive practice,

C. Evaluation of proposals.

1. Asprovided in the REP requestfor-proposals, discussions
the Administration may be—cendusted conduct disens.
siong with responsible offerors whe that submit proposals
determined to be reasonably suscepubie 10 being selected
for award

pfeﬁesals Qﬁsmr-s Iha.AdmxmsItaImn shall be-aeeeséeé
accord afferors fair treatment with respect to any oppor-
tumty for discussion and revision of proposals and such

revisions may be-permitted after subris-
siens submission and before award for the purpose of
obtaining best and final offers. In conducting discussions,
there the Administration shall be-ne-diselosure-of pot.dis:
close any information derived from proposals submitted
by competing offerors.

2. As part of its discussions, the Administration may con-
duct a second 2nd-round e-empstmen competitive bid
procedure to request voluntary price reduction—of-bids
reductions from bidders—which offerors.that have been
tentatively selected for award, before the final award or
rejection of bids proposals.

3. If discussions are conducted pursuantto-paragraph-{1-of
this subsection (C)(I), the Administration may issue a

written request for best and final offers. The request shall
set-forth include the date, time, and place for the submis-
sion of best and final offers. Best and final offers shall be
requested only once, unless the Administration makes a
determination that it is advantageous to the state to con-
duct further discussions or change the state's require-
ments. The request for best and final offers shall inform
the offerors that if they do not submit a notice of with-
drawal or a best-and-final new offer, their immediate pre-
vious effers offer shall be construed as their best and final
effers offer.

4,  Proposal The Administration shall hase proposal evalua-
tion shall-be-based on the evaluation factors set-ferth in
the request-for-propesals RFE.

5. Offerors The Administration shal! provide written notice
ta offerors whose proposals er-offers are rejected shall-be
netified-in-vwriting-of-the-rejection. The rejection notice
shail be made part of the contract file and public record.

P. Contract award,

L

Taking into-consideration [n_competitive counties, the
Administration shall use the evaluation factors set-forth in
the request-forprepesals REP 1o assess each proposal, the
contract and award a contract shall-be-made to the respon-
sible and responsive offerar

ified—offers—which—are determined fo be most

advantageous to the state. Gontracts—may-be-awarded-by

3.2- The contract file shall contain the basis on which the
award is made. A contract shall not be awarded to any
program contractor which that will cause the System to
iose any federal monies to which it is otherwise entitled.

R9-28.605, Gentract-or-propesal pretests;-appeals Contract
A. Resolution of proposal protests. The procurement officer issu-

B.

C.

D.
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ing the-request-for-propesals an REP pursuantto under R9-28-

604 shall have the authority to resolve proposal protests,

Appeals Appeal from the desisiens decision of the procure-

ment officer may be made to the Director pursuant-to-this-See-

tien under subsaction ((3). This Section does not apply to
contracting between the Administration and the counties or the

Arizona Department of Economic Security parsuant-te under

ARS. § 36-2940.

Filing of a protest:

1. Any interested party may protest a request-for-propesals
REP issued by the Administration, er-the a proposed
award, or the an award of 3 aa-ALTCS-prograa-conirac-
ter contract by filing a protest with the procurement
officer. “Interested party™ means an actual or prospective
offeror whose economic interest may be affected substan-
tially and directly by the issuance of a request for propos-
als, the award of a contract, or by the failure to award a
contract. This Section shadt dogs not apply to gnevances
related to contract performance. Suchgrievances Grigv.
ances reiated to contract performance are governed by
RS-28-803 RO-28-804.

2. Content of protest. The A protest shall be in writing and
shall include the following information:

a. The name, address, and telephone number of the
protester,

b, The signature of the protester or its representative,

c. Identification-of the The request for proposals or
contract number,

d.  A-detailed-statement-of-the The Iegal and factual
grounds of the protest, including copies of relevant

docurments, angd
e. The relief requested.
Time for filing protests:

1. Protests concerning improprieties in a request for propos-
als. Protests based upon alleged impropristies in the
request for proposals that are apparent before the clesing
date

for receipt-of :mtlai proposais
shall be filed before
proposals that submission deadline.

2. In cases other than those covered in pazagraph-{-ofthis
subsection (C)(1), protests shall be filed within ten 10
days after the protester knows or should have known the
basis of the protest, whichever is earlier.

Stay of procurements during the protest. If a protest is filed
before the award of a contract, the award may be made, unless
the Director makes a written determination that there is a rea-
sonable probability that the protest will be sustained and the
stay of award of the contract is not contrary to the best inter-
ests of the state.

Decision by the procurement officer:

1. The procurement officer shall issue a written decision
within 14 days after a protest has been filed. The decision
shall contain an explanation of the basis of the decision,

2. The procurement officer shall furnish a copy of the deci-
sion to the protester, by certified mail, return receipt
requested, or by any other method that provides evidence
of receipt.

3. The time limit for decisions set-forth in
this subsection (E)(1) may be extended by the Director
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for 2 reasonable time not to exceed 30 days. The procure-

ment officer shali notify the protester in writing that the

time for the issuance of a decision has been extended and
the date by which a decision will be issued.

4, If the procurement officer fails to issue a decision within
the time Hmits-set-forth limit in subsections (E)(1) or (3)

i ion, the protester may
proceed as if the procurement officer had issued a deci-
sion adverse to the protester.

Remedies:

1. If'the procurement officer sustains the protest in whole or
part and determines that the request for proposals, pro-
posed contract award, or contract award does not comply
with applicable statutes and rules, the officer shall imple-
ment an appropriate remedy.

2. In determining an appropriate remedy, the procurement
officer shall consider all of the circumstances surround-
ing the procurement or proposed procurement including
the seriousness of the procurement deficiency, the degree
of prejudice to other interested parties or te the integrity
of the procurement system, the good faith of the parties,
the extent of performance, costs to the state, the urgency
of the procurement, and the bmpact of the relief on the
Administration's mission.

3. Aremedy will shall be deemed appropriate if it includes 1
ene or more of the following:

a.  Decline to exercise an option to renew under the

contract;

Terminate the contract;

Reissue the request for proposals;

{ssue a new request for proposals; or

Award a contract consistent with procurement stat-

utes and rules.

Appeals to the Director:

i.  An appeal from a decision entered or deemed to be
entered by the procurement officer shall be filed with the
Director within five 3 days from the date the decision is
received. The appellant shall also file a copy of the appeal
with the procurement officer.

2. Content of appeal. The appeal shall contain:

a.  The information setforth in subsection (B);

b. A copy of the decision of the procurement officer;

c. The precise factual or legal error in the decision of
the procurement officer from which the appeal is
taken; and

d. A request for hearing unless the appeliant desires
that the Director's decision be based solely upon the
contract record as it then exists.

H. Stay of procurement during appeal. If an-appeal a.protest is
filed before an award of contract and the award of the contract
was is stayed by the procurement officer pursvant—to under
subsection (D) ef-this-Section, the filing of an appeal shall
automatically continue the stay, unless the Director makes a
written determination that the award of the contract without
delay is necessary to protect substantial interests of the state,

I. Dismissal before hearing. The Director shall dismiss, upon a

written determination, an appeal before scheduling a hearing

if:

1. The appeal does not state a valid basis for protest;

2. The appeal is untimely pussuantte under subsection (&)
oEthis-Section; or

3. Theappeal is moot.

0RO
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i l ministration LT
the Director, Additionally, if there is a proposed any merger,
reorganization, or change in owpership of a subconzactor pro-
vider (AR.S. 88 36-2931 and 36-2001) that is related to or
afﬁhated wn:h the prooram commcm.shalmﬂstm.a.m

R9-28-607. Contract Sanctions
A, General. Grounds for suspension,denial,refusal,

suspending,
denying.xefusing. or failure failing 10 renew, or terminating of

a contract or subcontract, or imposing of monetary sanctions

sha}I include, bt not be limited 10, the reasons listed below:
Submitting any misleading, false, or fraudulent informa-
tion when-submisting claims with a claim for payment;

2. Submiting false information for the purpose of obtaining
greater compensation than that to which the program con-
tractor or provider is legally entitled;

3. Submitting inaccurate or incomplete representations in

4. Failing 10 disclose or make available to the Administra-
tion, or its authorized representatives, records of services
provided to eligible persons or members and records of
payment made-thereafier;

5. Submitiing false information for the purpose of obtaining
awhorization forthe-provision-of (0. provide services
requiring such authorization,

6. Quergprovision.of.servicesorthe-delivery of Qler.pto_
viding services or delivering unnecessary services by
inducing or otherwise causing an eligible person or mem-
ber to receive services or items not required by such the
gligible person or member or by direcily furnishing such
the services or items;

7. Provision of Providing any services servige in violation
of, or not authorized by, or which is otherwise precluded
by lcensure-certification-orother law;

8. Breach-ofthe Breaching terms or conditions of a contract;

9. Adfelonyconviction.of-anymember Having a member of
the board, administrator, managers Mmanager, or partici-
pating physician of-a program-contractor. convicted of a
felony:

10, Giving or accepting a rebate, kickback, or fee, or portion
of a fee, or charge for referral of an eligible person or
member geferral;

11, Miolaton.of Violating any of the provisions of AR.S.
Title 36, Chapter 29; Tile XIX of the Social Security
Act, as amended; or any state or federal rule promulgated
theraunder;

12, Demonstration-of Demonsirating an inability to perform
canm obhganons undex:-&pmg;anwgnmmwagﬂee-

Page 2476

na.lly_hmaﬁimd a prevmus V3 exxsuna contract agreement
wuh oths: a.nﬂﬂmx state age,ncgs agency;

14,

¥ GBI has Being previ-
ously been found mehgxbie 10 pammpate in & federal or
state assembled medical program by the Administration

or any other state or federal governmental agency,
15. Failing to reimburse subcontracting-and-nonconiracting
provaders for medically necessary institgtional and HCBS
within 30 days of
the receipt of valid, clean claims, unless a different period
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is specified by contract, or failing to ensure that future
claims wiil be timely paid;

16. Failing to reimburse subcontracting and nonconiracting
providers utilized-by referral forthe provisionof for med-
ically ngcessary acute health care services io-theirmem-
bers within 60 days of receipt of valid, clean claims,
unless a different period is specified by contract, or fail-
ing to ensure that future claims will be timely paid;

17. Failing to reimburse noncontracting prov;ders for thepro~
vision—of emergency medical services p;maded»wwahe
program-confractorsmembers within 60 days of receipt
of valid, clean claims, or failing to ensure that future
claims will be timely paid;

18. Failure Failing to provide and maintain quality health
care service to eligible persons and membess, as deter-
mined by standards established by state and federal stat-
uies prles;

19, Substantiat

20. Upon the program contractor-becoming Becoming insol-
vent, ¢ filing proceedings in bankruptcy or reorganiza-
tion under the United States Code, or assigaing rights or
obligatiens under the contract without the prior written
consent of the Administration;

21

Factor 1o comply with the reporting or disciosure require-
mems

22,

23.

the-Social-Sscurity-Actof Hmab any person who has an
ownership or coateol controfling interest in the program
contractor or subgentractor provider, or is an agent or
managing employee of the program contractor or sebcon-
: : - : -
WWWHXXH Social Securi -

24. Failure Failing to conform to and abide by the applicable
laws or rules of the state of Arizona, the United States
Federal Government, and the Administration;

25. Failure Failing to comply with the approved utilization

review plan;

26. i

B. Monetary sanctions. The-imposition-afmonetary. Monetary

sanctions is are imposed as follows:

L. Except as provided in subsection {C} (BY2). withholding
the. Administration. shall withbold a percentage of e a
Program COR{ractor’s capilation prepawment
commensurate with the nature, term, and severity of me
violation but-potio-exceed-$5,000,00 perviolation;

2. Ifaprogram.contzactor provides inappropriate services 1o
an eligible person or member,. the Administration shall

September 3, 1997
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2.3, Written The Administration shall provide a written notice
shali-be-provided 0.4 program ¢oniractors Contractor
specifying the monetary sanction, grounds for such the
sznction, and either the length of suspension of payment
or the amount of prepayment payment to be withheld; and

3-4. Nothing contained in this Section shall be construed to
prevent the Administration from imposing sanctions pro-
vided for by contract

of the a contract without cause. Termination or suspension of
the 3 contract, in whole or in part, without cause shall be effec-
tive 30 days after mailing the Administration mails written
notice of termination or suspension by certified mail, return
receipt requested, to the a program COREracior.

E., The Administration strall apply remedies for nursing facilites
that do not meet requirements of participation in accordance
with Section 1919(h) of the Social Security Act, effective
December 19, 1989, and 42 CFR 488, Subpart F, September
28, 1995, and the State Plan under-Title-XIX of the-Social

2 ot-Medical Assistance Progra age. 790 !

4.35.B, - April-1,-1992, incorporated by reference herein and on
file with the Administration and thg Office of the Secretary of
State. These incorporations by reference contain no futwre edi-
tions or amendments.
EE, Notification, The Director shall provide wiitien notice of
intent to suspend, deny,—£ail refuse to renew, or terminate a
coniract or subcontract. Such The notice shall be provided to
affected principals, enrolied members, and other interested
parties and shall inclode the effective date of, and reason for,
sw;h ihc acnon
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