Arizona Adminigtrative Register
Notices of Final Rulemaking

NOTICESOF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are
those which have appeared in the Register first as proposed rules and have been through the formal rulemaking pro-
cess including approval by the Governor’s Regulatory Review Council. The Secretary of State shall publish the
notice along with the Preamble and the full text in the next available issue of the Register after the fina rules have
been submitted for filing and publication.

NOTICE OF FINAL RULEMAKING
TITLE 4. PROFESSIONSAND OCCUPATIONS

CHAPTER 19. BOARD OF NURSING

PREAMBLE
1. Sections Affected Rulemaking Action
Article 1 Amend
R4-19-101 Amend
R4-19-102 Amend
Tablel Amend
2. The specific authority for the rulemaking, including both the authorizing statute (general) and the statutes the
rules areimplementing (specific):
Authorizing statute: A.R.S. § 32-1606(A)(1)
Implementing statute: A.R.S. § 41-1073
3. Theéeffective date of therules:
April 4, 2001
4. A list of all previous notices appearing in the Register addressing thefinal rule:
Notice of Rulemaking Docket Opening: 5 A.A.R. 2011, June 18, 1999
Notice of Rulemaking Docket Opening: 6 A.A.R. 1803, May 19, 2000
Notice of Proposed Rulemaking: 6 A.A.R. 1874, May 26, 2000
5. Nameand address of agency personne with whom persons may communicate regarding the rulemaking:
Name: Pamela Randolph
Nurse Practice Consultant
Address: Arizona State Board of Nursing
1651 East Morten, Suite 150
Phoenix, Arizona 85020
Telephone: (602) 331-8111, Ext. 139
Fax: (602) 906-9365
6. An explanation of therule, including the agency’sreasons for initiating the rule:
In this rulemaking, the Board amends its definitions, as recommended in its last 5 year rule review, and adds defini-
tions that are applicable to certified nursing assistants, who are now regulated by Article 8. Additionally, the Board
amended its definition of “collaborate” to be consistent with the 1999 amendments to Article 5 regarding advanced
nursing practice and added definitions applicable to R4-19-513 regarding prescribing authority of certified registered
nurse anesthetists. The Board also amends R4-19-102, its time-frame rule. This change is needed because the imple-
mentation of fingerprinting in January of 1999 increased the number of applicant investigations to approximately 900
annually and resulted in a significant number of complex investigations.
7. A reference to any study that the agency relied on in its evaluation of or justification for the proposed rule and

where the public may obtain or review the study. all data underlying each study. any analysis of the study and
other supporting material:
Not applicable
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8. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a
previousgrant of authority of a political subdivision of this state:

Not applicable

9. Thesummary of the economic, small business, and consumer impact:

The amendments to the definitions in R4-19-101 are not expected to have any direct economic impact on the Board,
the regulated community, or the public. The proposed amendment to the definition of “collaborate” may have an indi-
rect economic impact on nurse practitioners. However, the consensus at the public hearing was that the proposed def-
inition with one minor change will assist nurse practitionersin obtaining third-party reimbursement for their services.

The amendments to R4-19-102 regarding time-frames are not expected to have a substantial economic impact on the
regulated community or the public. The amendments regarding extension of the time to respond to a deficiency notice
are expected to have a positive economic impact on applicants who have difficulty meeting the requirements for
licensure within 180 days, the current time-frame to respond to a deficiency notice. In particular, applicants who are
required to pass an examination may have difficulty doing so within 180 days. Currently, the application of an appli-
cant who is unable to obtain a passing score within 180 days is withdrawn, and a new application and new application
fees must be submitted to continue to pursue licensure or certification in Arizona. Additionally, the amendments
regarding extension of the time to respond to a deficiency notice are expected to have a positive economic impact on
the Board because the licensing technicians will be able to continue processing the existing application, rather than
withdrawing it and processing a second application, a more time-consuming process. The Board also anticipates that
some of the amendments to the language in R4-19-102 regarding failure to respond to comprehensive requests will
allow more applications, which would otherwise be denied because of unprofessional conduct, to be withdrawn
thereby conserving investigative and secretarial resources. The Board anticipates that the addition of categories
allowing increased times for substantive review of those applications that need investigation will have no impact on
95% of applications. This amendment will impact those applicants that need investigating by delaying the decision
until a thorough investigation can be conducted and the results presented to the Board. The negative effect of the
delay will be outweighed by the increased opportunity to gather information that will afford the applicant due process
and protect the public.

10. A _description of the changes between proposed rules. including supplemental notices. and final rules (if
applicable):

R4-19-101(5) Definition of collaborate, add “on an as-needed basis’ after “physicians.” Delete the comma after
“direct” and add “or.” The proposed rules that extended the time-frames for administrative review and al the pro-
posed extensions of time-frames for programs have been withdrawn. The definition of preceptorship has been
expanded to reflect its use in R4-19-502 (A) 3 and anticipated use as the Board revises Article 2. The time-frame for
substantive review was divided into two sections for licensure and certification applicants based on whether an inves-
tigation was required to ensure public protection. This was at the suggestion of GRRC staff. Various technical and
grammatical changes were made at the suggestion of the GRRC staff.

11. A summary of the principal comments and the agency response to them:

The Board received oral and written comments from 23 individuals. The comments addressed two definitions in the
proposed rulemaking: the definition of “collaborate” and the definition of “physician”. The majority of the written
comments opposed the proposed amended definition of “collaborate” in the Notice of Proposed Rulemaking. How-
ever, two individuals submitting written comments retracted their opposition to the second sentence of the definition:
“1t does not require direct, on-site supervision of the activities of a registered nurse practitioner by the collaborating
physician.”

Six individuals testified at the public hearing held on June 30, 2000. Three of these individual s also submitted written
comments. The consensus of the individuals who made oral comments at the hearing (3 of whom made written com-
ments opposing the proposed amendment to the definition of collaborate) was in support of the proposed definition of
collaborate if the Board added “on an as-needed basis” to the end of the first sentence. Additionally, Dr. Ram R.
Krishna, on behalf of the Board of Medical Examiners, submitted a comment opposing the deletion of the words
“who have an active, unrestricted license” in the proposed amendment to the definition of collaborate. After consider-
ation of the oral and written comments to the proposed amendment of the definition, the Board voted to amend the
proposed definition by adding the words “on an as-needed basis’ to the end of thefirst sentence of the amended defi-
nition, to continue to delete the words “who have an active, unrestricted license,” and to leave the second sentence of
the amended definition without additional changes.
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Of the 23 individuals who made oral or written comments to this proposed rulemaking, one comment opposed the
existing definition of physician and three comments supported the existing definition. The existing definition of phy-
sician includes health care providers licensed under Title 32 of the Arizona Revised Statutes, as well as comparably
licensed providers in other states. Dr. Ram R. Krishna, on behalf of the Board of Medical Examiners, expressed the
opinion that nurse practitioners should not collaborate with physicians who are not licensed in Arizona. One individ-
ual who submitted a written comment regarding this issue expressed an opinion that nurse practitioners who are
licensed in Arizona, but work in federal facilities, often must collaborate with physicians who are not required to hold
an Arizonalicense and imposing this requirement would create a conflict between federal and state licensing require-
ments. Two commenters expressed a concern that their practice requires consultation with physicians licensed outside
of Arizona because of the unique expertise of the out-of-state physicians and the lack of health care resources for cer-
tain specialty areas of practice within Arizona. After consideration of the oral and written comments, the Board
voted to leave the existing language that includes physicians licensed in other states and avoid any conflict between
federal and state licensing requirements.

12. Any other mattersprescribed by statutethat are applicable to the specific agency or to any specific rule or class of
rules:

Not applicable

13. Incorporation by reference and their location in therules:
Not applicable

14. Wasthisrule previously adopted as an emergency rule?
No

15. Thefull text of the rulesfollows:

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 19. BOARD OF NURSING
ARTICLE 1. DEFINITIONSAND TIME-FRAMES

Section

R4-19-101. Definitions

R4-19-102. Time-frames for Licensure, Certifications Certification, and or Apprevals Approval
Table 1 Time-frames

ARTICLE 1. DEFINITIONSAND TIME-FRAMES

R4-19-101. Definitions

In addition to the definitionsin A.R.S. § 32-1601, in this Chapter: uhleﬁifheeeme»etre%hehmeereqwr&e

“Abuse” means a misuse of power or betrayal of trust, respect, or intimacy by a nurse or nursing assistant that causes
oris I|ker to cause physical, mentaI emotional, or fmancral harm to acllent

“Admrnrster" means the direct annllcatl on of a medlcamon to the bodv of a patient bv anurse, whether by injection,

inhal ation, ingestion, or any other means.

“Administrator” means the a nurse educator with the administrative responsibility and authority for the direction of a

nursing program.

“Approved nationa nursi ng accrediti ng agency” means the-Nal o o
an organization recoqnlzed by the DeDartment of Educamon as an accredit-

ing agency for a nursing program.

4. “Certificate or Biplema diploma in Practica-Nursiag practical nursing” means the document awarded to a graduate
of an educational program in practical nursing.
“Clinical nurse specialist” means a nurse who, through study and supervised practice at the graduate level, is expert in
aselected clinical area of nursing.

5. “Collaborate” means to establish a relationship for consultation or referral with 1 or more licensed physicians on an
as-needed basis whe-have-an-activeunrestricted-Heense. Direct or onsite supervision of the activities of a registered
nurse practitioner by the collaborating physician is not required.

“Contact hour” means an-eguivalent-ef 50 minutes of participation in a regutar—er continuing education aetivities
activity reI ating to nursi ng practi ce.

A o a course of study related to nursr ng
practlcethat is awarded credlt hours or unrts in nursing or medrcr ne by an accredlted organization.
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“CNA” means a certified nursing assistant.

“CRNA" means a certified registered nurse anesthetist who provides anesthesia services under A.R.S. § 32-1661.
“DEA" means the federal Drug Enforcement Administration.

“Dispense” means to issue 1 or more doses of medication in a suitable container for subsequent use by a patient.
“Endorsement” means the procedure for granting an Arizona nursing license to an applicant who is already licensed
as anurse in another state or territory of the United States or foreign country or an Arizona nursing assistant certifi-
cate to an applicant who is already listed on a nurse aide register in another state or territory of the United States.

40- “Full approval” means the status granted in writing by the Board when a nursing program, upon graduation of its 1st
class, demonstrates the ability to provide and maintain a program in accordance with the standards provided by set
forth-in thetaw A.R.S. 8 32-1601 et seg. and these rules.

41 “Good standing” means the license of a nurse, either practical or professional, or the certificate of anursing assistant,
is current and-valid, and the nurse or ursc ng assustan is not presently subject to any dISCI pllnary acti on, consent
order, or settlement agreement;-a Yo .
the-nurse.

+2: “Initial approval” means the permission, granted in writing by the Board, to an eeueationat institution to establish a
nursing or nursing assistant training program, fellewing-a-determinationby after the Board determines that the pro-

gram proposal meetsthe standardsset—iertnm provided by the law and these rules.
“ L|censed Dractlcal nurse meansanractlcal nurse Ilcensed under thls Chanter

“NATCEP” means Nurse Aide Training and Competency Evaluation Program.
44. “NCLEX” means the National Council Licensure Examination.
“Nurse” means alicensed practical or professional nurse.
“Nursing practice” means assisting individuals or groups to maintain or attain optimal health, implementing a strat-
egy of careto accomplish defined health goals, and evaluating responses to care and treatment.
“Nursing process’ means the applying problem-solving techniques that require technical and scientific knowledge,
and good judgmentat, and decision-making skills Hr-erder to assess, plan, implement, and evaluate a plan of care.
“Nursing program” means a formal course of instruction designed to prepare graduates for licensure as professiona
or practical nurses.
“Nursing-related activities or duties’ means client care tasks for which education is provided by a basic NATCEP.
“Parent institution” means the educationa ingtitution in which a nursing program or nursing assistant training pro-
gram is conducted.

i

2

“Pharmacology” means the science that deals with the study of drugs +r-aH-theiaspests.
“Physician” means a person licensed under pursuantto A.R.S., Title 32, Chapters Artieles 7, 8, 11, 13, 14, 17, or 29,
or by a state medical board in the United Stat&s

8 b5 %

“Prescribe’” means to order a medication, medical device, or appliance for use by a patient.

“P & D” means prescribing and dispensing.

“Preceptorship” means a clinical learning experience by which alearner enrolled in a NATCEP, nursing program, or
nurse practitioner course of study provides nursing or nurse assistant services while assigned to a health care worker
who holds alicense or certificate equivalent to or higher than the level of the learner’s program.

“PRN” means te-give as needed.

“Reentry-Update-Program Refresher Pprogram” means a formal course of instruction designed to provide a review
and update of nursing theory and practice to aprofessional or practical nurse preparing to re-enter nursing practice.
“Regionally accredited” means an educational ingtitution is accredited by the New England Association of Schools
and Colleges, Middle States Association of Colleges and Secondary Schools, North Central Association of Colleges
and Schools, Northwest Association of Schools and Colleges, Southern Association of Colleges and Schools, or the
Western Association of Schools and Colleges.

“Reqgister” means alisting of Arizona certified nursing assistants maintained by the Board that includes the following
about each nursing assistant:

I dentifying demographic information;

Date placed on the register;

Date of initial and most recent certification, if applicable; and

Status of the nursing assistant certificate, including findings of abuse, neglect, or misappropriation of property
made by the Arizona Department of Health Services, sanctions imposed by the United States Department of
Health and Human Services, and disciplinary actions by the Board.

“RNP” means aregistered nurse practitioner.

B R

&

20

April 27, 2001 Page 1715 Volume 7, Issue #17



Arizona Adminigtrative Register

535*353%?»“

Notices of Final Rulemaking

“SBTPE” means the State Board Test Pool Examination.

“Self-study” means awritten self-evaluation conducted by a nursing program to assess the compliance of the program
with the standardseet—ietth listed in R4-19- 201 through R4- 19 206.

“Schoal nurse” meansanrof onal nurse who is certlfled under R4- 19 308.
“Supervision” means the direction; and perlodlc consultati on;-and-assessment-evaluation provided by-a-professional
AFSe to a-persen an individual to Whom anursing task or patient care activity regarding-patient-care is delegated after

R4-19-102. Time-framesfor Licensure, Gertifieations Certification, and or Apprevats Approval
A. InthisSection:

1.

2.

“Applicant” means a person or entity seeking licensure, certification, approva to prescribe and dispense drugs, or
approval of a nursing assistant program, ef a nursing program, a refresher program, or a nurse practitioner course of
study.

“Application Ppacket” means a Board-approved application form and the documentation necessary to establish an
applicant’s qualifications for licensure, certification, or approval.

B. Incomputing the time-frames set-ferth in this Section, the day of the act or event from which the designated period eftime
begins to run shal is not be included. The last day of the period shalbeis included unlessit is a Saturday, Sunday, or offi-
cia state holiday, in which event the period runs until the end of the next day whi€h that is not a Saturday, Sunday, or offi-
cia state holiday.

C. For each type of licensure, certification, or approva granted issued by the Board, the overall-time-frame described in
A.R.S. 841-1072(2) issetferth listed in Table 1. The applicant and the Executive Director of the Board may agree in writ-
ing to extend the overall time-frames setferth in Table 1. The overall time-frame and the substantive review time-frame
described in A.R.S. § 41-1072(3) may not be extended by more than 25% of the overall time-frame.

D. For each type of licensure, certification, or approval granted issued by the Board, the administrative completeness review
time-frame described in A.R.S. § 41-1072(1) is set-forth listed in Table 1 and begins to run when the Board receives an
application packet.

1.

If the application packet is not administratively complete, the Board shall send a deficiency notice to the applicant.
The time for the applicant to respond to a deficiency notice begins to run on the postmark date of the deficiency
notice.

a Thedeficiency notice shall list each deficiency.

b. The applicant shall submit to the Board the information or the documentation listed in the deficiency notice
within the time period specified in Table 1 for responding to a deficiency notice. The time-frame for the Board to
compl ete the administrative review is suspended until the Board receives the missing information or documenta-
tion.

c. If the applicant fails to provide the information or the documentation listed in the deficiency notice within the
thme period specified in Table 1, the Board shall eleem consider the appllcatl on packet Wlthdrawn and shaII send
the applicant a notice of withdrawal. v -

appheation-packet-to-theappheant

If the application packet is administratively complete, the Board shall send a written notice of administrative com-
pleteness to the appl icant.

if If the Board H-grants issues a license, certificate, or approval

during the adm|n|strat|ve compl etenese time-frame:, Fhe the Board shall not issue send a separate written notice of
administrative compl eteness.

E. For each type of licensure, certification, or approval granted issued by the Board, the substantive review time-frame
described in A.R.S. § 41-1072(3) is set-ferth listed in Table 1 and begins to run on the postmark date of the notice of
administrative compl eteness.

During the substantlve review ti meframe an appllcant may Wlthdraw an appllcatl on packet HﬂleestheBearel—haerem—

The Board may investigate an applicant who discloses prior unprofessional conduct defined in A.R.S. § 32-1601 and
may reguire the applicant to provide additional information or documentation as prescribed in subsection (E)(3) if the
Board believes that the conduct is or might be harmful or dangerous to the health of a patient or the public.
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3. During the substantive review time-frame, the Board may make 1 comprehensive written request for additional infor-
mation or documentation. The applicant shall submit the additional information or documentation within the time
period specified in Table 1. The time-frame for the Board to compl ete the substantive review of the application packet
is suspended from the postmark date of the comprehensive written request for additional information or documenta-
tion until the Board receives the addltlonal information or documentatlon

64. If the appllcant falls to prowde the |nformat|0n or documentatlon identified in the comprehensve written requect
within the time specified in Table 1, the Board shall consider the application withdrawn urtess and shall send a notice
of wnhdrawal to the annllcant

#5. The Board shall grant licensure, conditional licensure, certification, or approval to an guatified applicant:
a.  Who meets the substantive criteria for licensure, certification, or approval required by statute-er+ule the Board,;
and
b. Whose licensure, certification, or approval isin the best interest of the public.

6. The Board shall deny licensure, certification, or approval to an applicant:
a Who failsto meet the substantive criteria for licensure, certification or approval required by the Board; or
b. Who has engaged in unprofessional conduct as defined in A.R.S. § 32-1601; and
c. Whose licensure, certification, or approval isnot in the best interest of the public.
7. The Board’s written order of denial shall meet the requirements of A.R.S. 8§ 41-1076. The applicant may request a

hearing by filing a written request with the Board within 30 days of receipt of the Board's order of denial. The Board
shall conduct hearings in accordance with A.R.S. § 41-1092 et seq., and 4 A.A.C. 19, Article 6.
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Table 1. Time-frames
Time-frames (in days)
Substantive Substantive
Ti Ovefrall T'Ove%rall Time To Review Review Timeto
Type of License, MESUERS Jlme-Trame Administrative Respond to Time-frame Time-frame Respond to
Certificate, or Applicable Without With Completeness Deficiency Without With Comprehensive
Program Approva Section Investigation Investigation Time-frame Notice Investigation Investigation Written Request
Initial Approval of R4-19-207 150 Not applicable 60 180 90 Not applicable 120
Nursing Programs
Full Approval of R4-19-208 150 Not applicable 60 180 90 Not applicable 120
Nursing Programs
Approval of Reentry R4-19-214 150 Not applicable 60 180 90 Not applicable 120
Update Refresher
Programs
Licensure by Exam R4-19-301 150 270 30 180 120 240 120
210 150
Licensure by R4-19-302 150 270 30 180 120 240 120
Endorsement 270 150
Temporary License R4-19-303 60 90 30 60 30 60 90
Biennial License R4-19-304 120 270 30 180 90 240 120
Renewal 270 150
School Nurse R4-19-308 150 270 30 180 120 240 120
Certification 270 150
Reinstatement of License R4-19-404 150 270 30 180 120 240 120
270 150
Nurse Practitioner R4-19-503 150 Not applicable 60 180 90 Not applicable 120
Program Approva 270
Nurse Practitioner R4-19-504 150 270 30 180 120 240 120
Certification 150
_Prescribing and R4-19-507 150 270 30 180 120 240 120
Dispensing Approval 270 150
Clinical Nurse Specialist R4-19-511 150 270 30 180 120 240 120
Certification 270 150
Prescribing Authority of R4-19-513 150 270 30 270 120 240 150
aCertified Registered
Nurse Anesthetist
Approva of Certified R4-19-804 120 Not applicable 30 180 90 Not applicable 120
Nursing Assistant RA-19-803
Training Programs e
Renewa of Approva of R4-19-805 120 Not applicable 30 180 90 Not applicable 120
Certified Nursing i
Assstant Training Ra-19-804
Programs
Nursing Assistant R4-19-807 150 270 30 180 120 240 120
Certlflcathn by RA4-19-806 270 150
Examination I
Nursing Assistant R4-19-808 150 270 30 180 120 240 120
Certification by RA4-19-807 270 150
Endorsement E—
Temporary Certificate R4-19-808 60 Not applicable 30 60 30 Not applicable 60
Annual Recertification R4-19-809 120 270 30 180 90 240 120
Nursing Assistant 270 150
Renewal = -
Reinstatement or R4-19-815 150 270 30 180 120 240 120
Issuance of a Certitied 270 150
Nursing Assistant = =
Certificate
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NOTICE OF FINAL RULEMAKING
TITLE 9. HEALTH SERVICES

CHAPTER 8. DEPARTMENT OF HEALTH SERVICES
FOOD, RECREATIONAL, AND INSTITUTIONAL SANITATION

PREAMBLE
1. Sections Affected Rulemaking Action
R9-8-101 New Section
R9-8-102 New Section
R9-8-103 New Section
R9-8-104 New Section
Table 1l New Table
R9-8-105 New Section
R9-8-106 New Section
R9-8-107 New Section
R9-8-108 New Section
R9-8-109 New Section
R9-8-111 Repeal
R9-8-112 Repeal
R9-8-113 Repeal
R9-8-114 Repeal
R9-8-115 Repeal
R9-8-116 Repeal
R9-8-117 Repeal
R9-8-118 Repeal
R9-8-119 Repeal
R9-8-121 Repeal
R9-8-122 Repeal
R9-8-123 Repeal
R9-8-124 Repeal
R9-8-125 Repeal
R9-8-126 Repeal
R9-8-127 Repeal
R9-8-131 Repeal
R9-8-132 Repeal
R9-8-133 Repeal
R9-8-134 Repeal
R9-8-135 Repeal
R9-8-136 Repeal
R9-8-137 Repeal
R9-8-138 Repeal
R9-8-139 Repeal
R9-8-140 Repeal
R9-8-151 Repeal
R9-8-156 Repeal
R9-8-160 Repeal
R9-8-161 Repeal
R9-8-162 Repeal
R9-8-163 Repeal
R9-8-164 Repeal
R9-8-165 Repeal
R9-8-171 Repeal
R9-8-172 Repeal
R9-8-173 Repeal
R9-8-174 Repeal
R9-8-175 Repeal
R9-8-176 Repeal
R9-8-177 Repeal
R9-8-178 Repeal
R9-8-181 Repeal
R9-8-182 Repeal
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R9-8-183 Repeal
R9-8-184 Repeal
R9-8-185 Repeal
R9-8-186 Repeal
R9-8-187 Repeal
R9-8-188 Repeal
R9-8-189 Repeal
2. The specific authority for the rulemaking. including both the authorizing statute (general) and the statutes the
rules are implementing (specific):
Authorizing statutes: A.R.S. 88 36-136(A)(7) and 36-136(F)
Implementing statutes: A.R.S. 88 36-104(1)(b)(i), 36-132(A)(13), 36-136(H)(4), 36-136(H)(5), and 36-136(H)(7)
3. Thegé€ffective date of therules:
The rules will become effective on October 3, 2001
4. Alist of all previous notices appearing in the Register addressing thefinal rule:
Notice of Rulemaking Docket Opening: 5 A.A.R. 3276, September 24, 1999
Notice of Rulemaking Docket Opening: 5 A.A.R. 4579, December 10, 1999
Notice of Proposed Rulemaking: 6 A.A.R. 2626, July 14, 2000
Notice of Supplemental Proposed Rulemaking: 6 A.A.R. 4255, November 13, 2000
5. Thename and address of agency personnel with whom persons may communicate regarding the rulemaking:
Name: Will Humble
Office Chief
Address: Arizona Department of Health Services

Office of Environmental Health
3815 North Black Canyon Highway
Phoenix, Arizona 85015

Telephone: (602) 230-5941
Fax: (602) 230-5933
or

Name; Kathleen Phillips

Rules Administrator

Address: Arizona Department of Health Services
1740 West Adams, Room 102
Phoenix, Arizona 85007

Telephone: (602) 542-1264
Fax: (602) 542-1090
E-mail: kphilli @hs.state.az.us

6. An explanation of therule, including the agency’sreasons for initiating the rule:
The rules repeal 9 A.A.C. 8, Article 1 in its entirety and replace it by incorporating by reference the United States
Food and Drug Administration publication, Food Code: 1999 Recommendations of the United Sates Public Health
Service, Food and Drug Administration, as modified. In addition, the rules add new Sections to include definitions,
applicability, license application procedures, time-frames as required by the Administrative Procedure Act, license
format, license suspension and revocation, inspection standardization and documentation, and cease and desist and
abatement.

The Food Code modifications include the following:
1. Changing definitions and other Sections to comply with Arizonalaw and program needs;

2. Including food processing plants within the definition of food establishment and thus within the purview of the
Article;

3. Adapting Sections of the Food Code as required to include food processing plant activities;
4. Changing the hot holding temperature for food to 130° F from 140° F;
5. Extending the grace period for purchase of new refrigeration equipment to 10 yearsfrom 5 years;
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6. Banning the use of latex glovesin direct contact with food;

7. Clarifying that the “person in charge” at afood establishment isthe individual responsible for its management at
the time of inspection;

8. Adding a Section that requires license holders for vending machines to affix a permanent sign to each vending
machine showing a uniqueidentifier for the machine and a contact telephone number for the license holder;

9. Deleting Sectionsthat do not comply with the Department of Health Services' (ADHS's) statutory authority, that
are inconsistent with other rules, or that are not appropriate for rulemaking; and

10. Making adjustments necessary to eliminate references to del eted Sections.

The food industry and the government share the responsibility of ensuring that food provided to consumers is safe
and does not become a vehicle in a foodborne illness outbreak. This shared responsibility extends to ensuring that
consumer expectations are met, that food is unadulterated, and that food is prepared in a clean environment.

The revisions to Article 1 are necessary to provide an updated system of prevention with overlapping safeguards
designed to minimize foodborne illness and to ensure employee health, management knowledge, safe food, nontoxic
and cleanable equipment, and acceptable levels of sanitation on food establishment premises. The adoption of the
Food Code represents a change from the traditional standards-based system to a scientifically based risk management
system known as Hazard Analysis and Critical Control Point (HACCP). The traditiona standards-based food system
is reactive and relies on government inspection for control of food safety. The new HACCP-based system is proactive
in that it requires food establishment management to be knowledgeable of food safety criteria and to demonstrate how
food is safely produced, stored, served, and sold. Under the new rules, food will be safer, because HACCP identifies
critical control pointsin food processes and requires controls that minimize the risk of developing harmful foodborne
pathogens. All of these controls are necessary to control more effectively risk factors that contribute to foodborne ill-
ness outbreaksin Arizona.

The advantages of well-written, scientifically sound, and up-to-date food codes have long been recognized in ensur-
ing food safety. Accordingly, the United States Food and Drug Administration continually develops model food
codes designed to control more effectively risk factors that contribute to foodborne iliness outbreaks. The Food Code
represents the Food and Drug Administration’s recommendations for developing a uniform system of regulation to
ensure that food at the retail level is safe and that the public is properly protected.

ADHS has been working with representatives from industry, local health departments, academia, and the public since
June 1998 through the Arizona Food Code Task Force to develop an updated food code. The Task Force recom-
mended updating Article 1 by promulgating food safety rules based on the Food Code with a few modifications.

The modifications recommended by the Task Force included lowering the required temperature for hot holding of
foods to 130° F and increasing the grace period for replacing refrigeration equipment from 5 years to 10 years. In
addition, the Task Force recommended eliminating the exemption of food processing plants in the Food Code. The
Task Forceand ADHS believethat the food safety requirementsin the new rules are adequate to regulate food proces-
sors. Food processors in Arizona that ship products interstate will still be required to meet federal food processing
requirements.

ADHS added the ban on the use of latex gloves in direct contact with food as a result of public comment received
from an individual with a severelatex allergy during theinitial public comment period for the new rules. Banning the
use of latex glovesin direct contact with food will prevent the adulteration of food that occurs because latex gloves
leave a residue on food. The ban is also consistent with the National Institute for Occupational Safety and Health’s
recommendation that workers be provided with non-latex gloves to use when there is little potential for contact with
infectious materials, such as in the food industry.l In addition to protecting consumers from food adulterated with
latex residue, banning the use of latex glovesin direct contact with food will protect food establishment workers from
latex exposure in the workplace, which has been proven to cause latex sensitization and alergy for susceptible indi-
viduals. Banning the use of latex gloves by food establishment workers is also consistent with the recommendations
of the Occupational Safety and Health Administration.?

7. A referenceto any study that the agency relied on in its evaluation of or justification for the rule and where the
public may obtain or review the study. all data underlying each study. any analysis of the study and other
supporting material:

None

1. National Ingtitute for Occupational Safety and Health, United States Department of Health and Human Services,
DHHS (NIOSH) Pub. No. 97-135, NIOSH Alert: Preventing Allergic Reactions to Natural Rubber Latex in the
Workplace (2nd prtg. August 1997).

2. Occupational Safety and Health Administration, United States Department of Labor, Technical Information Bulletin:
Potential for Allergy to Natural Rubber Latex Gloves and other Natural Rubber Products (April 12, 1999).
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8. A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a
previousgrant of authority of a political subdivision of this state:

Not applicable

9. Thesummary of the economic, small business, and consumer impact:

The new rules will significantly change food management practices by adopting a science-based evaluation system
known as Hazard Analysis and Critical Control Point (HACCP) to replace the current traditional standards-based sys-
tem. The traditional standards-based food system is reactive and relies on government inspection for control of food
safety. The new HACCP-based system is proactive in that it requires food establishment management to be knowl-
edgeable of food safety criteria and to demonstrate how food is safely produced, stored, served, and sold. Under the
new rules, food will be safer, because HACCP identifies critical control pointsin food processes and requires controls
that minimize the risk of developing harmful foodborne pathogens. The reduction of these risks has immediate and
long-term economic benefits because of reduced medical costs, reduced lost work time, and reduced liability for food
establishments. Although thereislittle satisfactory information relating introduction of aHACCP-based food code to
reduction of illnesses, national studies of federally regulated food processing plants have demonstrated that the eco-
nomic benefits of such afood code exceed the economic costs of implementing it.

The new rules will create much more flexibility in food establishment operations by concentrating on critical control
points within food preparation, storage, and service and alowing variances from provisions of the rules where food
safety will not be compromised. The rules also allow the regulatory authority to adjust frequency of inspection in
response to the risks attributed to individual food establishments. This enables the regulatory authority to use its
resources more effectively by concentrating on more frequent inspections of food establishments that have been iden-
tified as presenting higher risks to consumer safety.

The most substantial economic impact of the new rules to food establishments will result from the need to train man-
agers in the new system and from the implementation of HACCP criteriain food processes. Food establishment man-
agers will have the responsibility of becoming familiar with the new rules and of bringing their food establishments
into compliance with them. Compliance will require that the criteria prescribed in the new rules be incorporated into
the operations of food establishments. These requirements will have a substantial economic impact on food establish-
ments during the implementation period. In the long run, however, good management training and the integration of
HACCP principles should enable food establishments to operate using safer and more efficient food processes.

The reduction of cold holding temperatures from 45° F to 41° F will have an economic impact on the food industry,
but the extent of the impact has been reduced by the extension of the compliance period for most equipment to 10
years and the availability of time alone or time combined with temperature as a safety control in food holding. The
reduction of hot holding temperatures from 140° F to 130° F will provide economic benefits by reducing energy costs
and reducing food waste due to overcooking during hot holding.

The new rules recognizetime asacritical control in maintaining food free of harmful pathogens that cause foodborne
illness. The development of processes for preparing, serving, and storing food using both temperature and time to
preserve food safety is at the heart of compliance with the new rules. These processes, which include temperature
monitoring, labeling prepared food with time and date for disposal, and time monitoring will impose moderate short-
run economic costs. As the processes are developed and refined, however, they will have only minimal long-term
economic costs. The availability of using time alone to preserve food safety should produce economic benefits by
allowing food establishments more flexibility in food preparation and in marketing products to consumers.

The new rules governing persona hygiene and protection from cross-contamination will add little cost to the opera-
tion of food establishments while providing them with more flexibility. These provisions have at most aminimal eco-
nomic impact.

Other new rules are oriented to consumer protection—rules on the display of food and warnings to consumers, espe-
cialy highly susceptible populations, about potentially hazardous foods and rules that allow for safer floor coverings
in specific areas of afood establishment. The impact of these provisionsis small, and their economic impact will be
minimal. However, the benefits to consumersin highly susceptible populations are significant, because foodborneill-
nesses in these populations are generally more expensive to treat and result in more time lost from work.

The new rules for compliance and enforcement provide the regulatory authority much more flexibility in administer-
ing itsinspection program. Risk criteriacan be used to increase or decrease the interval between inspections of a food
establishment, normally 6 months, while variances can be granted based on a review of food establishment practices
or aHACCP plan. Thisadditional flexihility for the regulatory authority comes at the expense of additional documen-
tation requirements. This additional documentation will require more comprehensive inspections, especially when
dealing with variances, and an increase in the amount of time health inspectors will need to discuss criteria related to
food processes with the management of each food establishment. New HACCP criteria will require modificationsin
inspection and reporting forms used by the regulatory authority. However, ADHS has created optional model forms
and will alow counties to maintain HACCP-based inspection and reporting systems in place as long as they are
reviewed by ADHS and meet the criteria of the new rules. In addition, the new rules place more stringent time limits
on the regulatory authority to follow up on corrections of violations revealed during food establishment inspections.
The regulatory authority will need to retrain its sanitarians and health inspectors in the new rules and to establish cri-
teriaand inspection practices. This may impose substantial economic costs on the regulatory authority.
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The ban on latex glove use will impact the following groups:

1. Food establishments that have been using latex gloves in direct contact with food, because they will have to
select another method for avoiding direct contact with food;

2. Food establishments that, absent the ban, would have chosen to use latex gloves to avoid direct contact with
ready-to-eat food once the rules went into effect, because they will have to select another method for avoiding
direct contact with food;

3. Manufacturers of latex and other types of disposable gloves, because they will not sell as many latex gloves, but
may sell more units of other types of gloves, in Arizona; and

4. Vendors of latex and other types of disposable gloves, because they will not sell as many latex gloves, but may
sell more units of other types of gloves, in Arizona

There are several types of non-latex gloves available to use in food handling. The prices of gloves vary depending on
the materia from which they are made, as shown in the following table of average retail prices compiled using data
from severa different vendors.

Type of Glove | Disposable Latex Disposable Vinyl Disposable Disposable Nitrile
General Purpose General Purpose Polyethylene General Purpose

Quantity 1000 1000 1000 1000

Price $41.38 $41.88 $6.37 $77.83

April 27, 2001

The vinyl gloves are dlightly looser than the latex gloves in their fit, but offer comparable dexterity and sensitivity.
The polyethylene gloves are much looser than latex or vinyl gloves and thus offer less dexterity and sensitivity. Poly-
ethylene gloves are often used in service of ready-to-eat foods such as donuts and deli products. The nitrile gloves
offer afit comparable to that of latex gloves and superior tear strength, dexterity, and sensitivity.

For a food establishment that has been using latex gloves to avoid direct contact with ready-to-eat food, the ban on
latex glove use in direct contact with food could result in a minimal-to-moderate economic impact. The food estab-
lishment will have to switch from latex gloves to another type of glove, another type of utensil, or a handwashing
plan once the new rules go into effect. Assuming that a typical food establishment uses 5000 gloves each month, and
that the food establishment switches to vinyl gloves from latex gloves, the food establishment will incur a minimal
annual increase of $30.00, based on the average prices in the table above. If the food establishment switches to nitrile
gloves, the food establishment will incur a moderate annua increase of $2,187.00 in glove purchase costs. On the
other hand, if the food establishment switches to polyethylene gloves, the food establishment will save $2,100.60
annually in glove purchase costs. Of course, polyethylene gloves do not suit all food establishment needs, due to their
lack of elasticity and dexterity, and nitrile gloves may offer more elasticity and dexterity than a food handler really
needs. A number of other possible impacts may occur if the food establishment switches to a different utensil or a
handwashing plan, none of them anticipated to be any more burdensome than switching to another type of glove.

Those food establishments that would have purchased latex gloves rather than using another utensil or a handwashing
plan to avoid direct contact with ready-to-eat food once the new rules went into effect will incur similar impacts
depending on the choice made for an alternate glove, other utensil, or handwashing plan.

The ban on latex glove use in direct contact with food may have a substantial impact on latex glove manufacturers.
The impact is merely speculative, however, because it is not possible to predict the number of food establishments
that would have chosen latex gloves as the utensil of choice to avoid direct contact with ready-to-eat food once the
ruleswent into effect.

Itisalso important to note that the new requirement to avoid direct contact with ready-to-eat food is actualy creating
amarket for sales of gloves and other utensils that did not exist previously. Thus, glove manufacturers, which typi-
cally manufacture more than 1 type of glove, actually stand to benefit substantially from the new rules because of dra-
matically increased sales of non-latex glovesin Arizona

The same is true for glove vendors, which typically sell all of the varieties discussed above. Those vendors will
potentially lose sales of latex gloves, but will also gain sales of other gloves probably to the same or even to a greater
extent. According to at least 1 vendor, sales of latex gloves have already dropped off, and vinyl and polyethylene
glove sales have increased, as different industries such as child care and medica care have become more sensitive to
the risks of using latex.
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The requirement that license holders for vending machines affix permanent signs to the vending machines could
result in aminimal impact for each license holder. If the license holder does not already have signs that comply with
therule, the license holder will need to create or purchase the signs to place on the vending machines and will need to
place them. The economic impact will result from the creation or purchase of the signs, because the license holder can
place the signs on routine trips to the vending machines and will not need to make specia trips to place the signs.
ADHS anticipates that license holders not already in compliance will purchase or produce small adhesive decals to
use as signs. If alicense holder produces the decals, the cost will be minimal, including supplies and |abor, probably
costing less than $50.00. If a license holder purchases custom-made decals, the cost will also be minimal. For exam-
ple, aset of 125 consecutively numbered 2" by 3" vinyl stickers screenprinted with acompany name and phone num-
ber in a single color would cost approximately $225.00. It is estimated that there are approximately 1148 vending
machine companiesin Arizona.®

The rule only affects those vending machines that are food establishments-those that hold food other than prepack-
aged, non-potentially hazardous food. It is estimated that most license holders for vending machines have few vend-
ing machines that will be affected by this rule. Inquiries to 3 large vending machine companies revealed that only 2-
4% of their machines (20 or fewer for each) would be affected. It is also estimated that almost all vending machine
companies already affix permanent signsto their vending machines with company name and telephone number. Thus,
most license holders will only need to add a unique identifier to each vending machine in order to come into compli-
ance with the new rule.

Summary of Small Business Impacts

About 96% of the food establishments in Arizona, including individua grocery, convenience, and fast food stores
that are part of large chains, employ fewer than 100 persons. When chain stores are eliminated, the percentage is sig-
nificantly reduced. Individual establishmentsthat are part of large chains but that employ fewer than 100 people have
been included in the small business category. Those individual establishments that are owned by large corporations
are not small businesses as defined by A.R.S. § 41-1001, however, because they are not independently owned and
operated and, with their affiliates, have more than 100 employees and gross annual recei pts much greater than $4 mil-
lion. Those individual establishments that are owned by individual franchisees or other individuals are generally
small businesses. It is not possible to determine the actual number of small businesses because no entity within Ari-
zonatracks the number of small businesses within the state.

Many of the large chains have already begun to incorporate the Food Code and HACCP principles into their opera-
tions. For example, chain grocery stores in Maricopa County are sending as many as 8 managers from each store for
certification training and testing. Also, a large convenience store chain isin the process of training at least 1 certified
food manager per storein Arizona. Even at the individual store level, food establishments that are affiliated with large
chains enjoy economies of scale in purchasing, financing, and training. As aresult, these small businesses will not be
as heavily impacted by the changes in the new rules. Small businessfood establishments that are not owned by afran-
chise of alarge corporation do not enjoy these same benefits.

Because independent, owner-operated food establishments do not experience the same economies of scale as their
large competitors, they may be affected to a greater degree by the adoption of the new rules. National studies have
suggested that small businesses will receive relatively fewer benefits from the Food Code per unit of cost. One reason
for thisis that the improved health benefits that will result from the adoption of the Food Code are societal and not
necessarily associated with a given establishment (although a reduction in the risks of a foodborne illness outbreak
occurring at a facility isan economic benefit to the facility). Where chain food establishments should see reductions
in the cost of conforming to the new rules from the realization of efficiencies of production, smaller independent food
establishments may not realize the long-run cost reductions to the same degree.

Even though small businesses may be impacted relatively more by the adoption of the new rules, they will realize
many of the efficiencies that will be brought about through planning and the cooperation of health department inspec-
tors well versed in the new rules and HACCP principles. Some small business owners have already reported worki ng
successfully with Maricopa County Health Department inspectorsto devel op processes based on HACCP principles.

The conversion to cold holding at 41°F may especialy impact small businesses that are not affiliated with large
chains because many of these owner-operated food establishments have traditionally purchased used refrigeration
equipment when starting up business. Although the new rules allow 10 years for the replacement of substandard
refrigeration equipment, food establishments that are new or that undergo a change in ownership must immediately
become compliant. This may preclude the start up of some new food establishments and the sale of others.

3. Thisis based on Maricopa County’s estimate that it currently licenses 15% of the vending machine companies in
Maricopa County. Because Maricopa County now licenses 93 vending machine companies, the estimated total of
vending machine companies in Maricopa County is 620. Assuming that vending machine companies are distributed
throughout the state in equivalent proportions to total food establishmentsin the state, approximately 54% of vending
machine companies are located in Maricopa County. Thus, the estimated total of vending machine companiesin Ari-
zonais approximately 1148.
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The new criteria dealing with reinspection of food code violations by the regulatory authority should assist small
businesses. The more stringent time limits for these reinspections after deficiencies have been corrected will enable
small business owners to correct problems and return to normal operationsin a more timely manner.

In spite of the recognition that independent small business food establishments may be more heavily burdened by the
new rules than will be larger food establishments or small business food establishments affiliated with large chains,
there is no viable means to reduce the effect of the new rules on small business. The new rules will establish the
safety standards for food prepared, served, and sold within the state. They are based on current scientific knowledge
and are designed to reduce the risks of foodborne illness outbreaks by controlling the critical points within food pro-
cesses. In order to be effective, those standards must be applied uniformly throughout the state, regardless of the size
of the food establishment being regulated.

ADHS, the Governor’s Regulatory Review Council, and the Office of the Secretary of State will bear the costs of the
rulemaking, which are estimated to be moderate for ADHS and minimal-to-moderate for the Governor’s Regulatory
Review Council and the Office of the Secretary of State.

10. A description of the changes between the proposed rules. including supplemental notices. and final rules (if

applicable):

The Notice of Proposed Rulemaking was published on July 14, 2000. ADHS held oral proceedings on August 14,
August 15, and August 18, 2000. ADHS received a number of comments, including a request for a ban on the use of
latex gloves, a request that vending machines be required to have numbers posted on them so that consumers have
some recourse when the food within a vending machine is spoiled, arequest for clarification of the term “person in
charge,” and severa comments regarding cross-referencing and typographical errors in the proposed rules. ADHS
made changes to address these comments and published a Notice of Supplemental Proposed Rulemaking on Novem-
ber 13, 2000.

ADHS held an oral proceeding on December 18, 2000, and received 1 oral comment in support of the ban on latex
gloves. In addition, ADHS received severa written comments and oral comments during the public comment period.
After reviewing these comments and conducting an internal review of the proposed rules, ADHS made the following
changes:

In response to a request from all 15 county health departments for a 6-month delay of the effective date for the new
rules, ADHS designated an effective date of October 3, 2001.

Throughout the rules, where “FC” is used to cite to the Food Code, ADHS has deleted the comma after “FC”.
In R9-8-101(2), ADHS changed “2 officers’ to “officer” and “2 members’ to “member”.

In R9-8-102(1), ADHS added the word “meat” to be consistent with the language of A.R.S. § 36-136(H)(4).
In R9-8-102(2), ADHS deleted the language following “milk products’.

In R9-8-102(8), ADHS removed the comma after “9 A.A.C. 20".

In R9-8-104(A), ADHS changed “ county boards of health, local health departments, and municipalities’ to “a local
health department or public health services district” to be consistent with the language of A.R.S. § 36-136(D) and the
remainder of the new rules.

In R9-8-106(B), ADHS separated subsection (B)(1) into subsections (B)(1) and (2) and renumbered subsection
(B)(2) to (B)(3) to make the rule more clear, concise, and understandable.

In R9-8-107(B)(19), ADHS changed “recordkeeping” to “record keeping” to be consistent with the language of the
Food Code.

In R9-8-107(B)(21), ADHS inserted a space in “54° C.

In R9-8-107(B)(32), ADHS changed “21 CFR Part 129 - Processing and Bottling of Bottled Drinking Water (1989)”
to “LAW”.

In R9-8-107(B)(33), ADHS changed “ § 5-402.12" to “§ 5-402.14" to correct a typographical error.
In R9-8-107(B)(43), ADHS changed the commas in the displayed list to semicolons.

In R9-8-108(D), ADHS added “If a REGULATORY AUTHORITY desires to create its own inspection form,”;
changed “A” to “the”; and changed “an” to “its’.

4. Food establishmentsin Maricopa County are already required to have at least 1 certified food manager on staff as of
January 1, 2000. Maricopa County amended its health code in 1999 to require its food establishments to employ a
certified food manager. Although the new rules do not require certification, the training attended or the study com-
pleted to attain certification should provide food managers with the knowledge necessary to succeed in inspections
accomplished under these rules. Maricopa County food establishments will thus not be as heavily impacted by these
new rules. Nor will the Maricopa County Health Department be as heavily impacted as may the health departments of
those counties that have not yet adopted HA CCP principles.

April 27, 2001 Page 1725 Volume 7, Issue #17



Arizona Adminigtrative Register

Notices of Final Rulemaking

In R9-8-108(E)(1)(b), ADHS changed “individua inspectors’ to “each inspector”.

In R9-8-108(E)(1)(c), ADHS changed “with incongruous reports” to “for which inspection reports are incongruous’
and changed “any problemsin the inspector’s application of therules’ to “a misapplication of the rules by the inspec-

tor”.

In R9-8-108(E)(1)(d), ADHS added “by a quality assurance inspector” and changed “a problem in applying the rules’

to “misapplied the rules”.

In R9-8-108(E)(1)(d)(i), ADHS changed “problems in the inspector’s application of the rules’ to “misapplication of

the rules by the inspector”.

In R9-8-108(E)(1)(e), ADHS changed “problemsin an inspector’s application of the rules’ to “misapplication of the

rules by the inspector”.

In R9-8-109(B)(2), ADHS changed “LICENSE HOLDER” to “LICENSE HOLDER'S".

ADHS also made numerous stylistic and grammatical changes recommended by Governor’'s Regulatory Review
Council staff to make the rules more clear, concise, and understandable.

11. A summary of the principal comments and the agency response to them:

A. First Comment Period

Public Comment

ADHS Response

Three related commenters urged ADHS to ban latex
glove usefor food handlers because the handling of food
with latex gloves can cause severe, life-threatening
allergic reactions for latex-alergic individuals who con-
sume the food. One of the commentersis aregistered
nurse with latex alergy who was forced by her allergy to
stop working in a hospital setting.

ADHS s banning the use of latex gloves by food handlers
handling ready-to-eat food by adding “non-latex” before
“SINGLE-USE gloves’ in F.C. 3-301.11(B). ADHS s
also banning the use of latex gloves by food handlers han-
dling other food by adding anew F.C. 1 3-304.15(E) to
read:

“(E) Latex gloves may not be used in direct contact with
FOOD.”

A representative of afast-food restaurant chain ADHS appreciates the support.
expressed support for the new rules and for the ban on

latex glove use.

A representative of the Arizona Restaurant Association | ADHS appreciates the support.

who also owns 40 fast-food restaurantsin Arizona
expressed support for the new rules and for a ban on
latex glove use.

The definition of “person-in-charge” should be clarified
to state that there is 1 person-in-charge for afood estab-
lishment at atime, so that inspectors do not expect just
any employee to make the demonstration of knowledge
under F.C. § 2-102.11.

ADHS is modifying F.C. 1 1-201.10(B)(54) to read:

“(54) ‘Person in charge’ meansthe individua present at
aFOOD ESTABLISHMENT who isresponsible for the
management of the operation at the time of inspection.”

A registered sanitarian employed by a county health
department expressed support for the new rulesand for a
ban on latex gloves.

ADHS appreciates the support.

Food processors should be required to include a sell-by

date on the label that they place on potentially hazardous
food that they package, which could be accomplished by
adding anew F.C. 1 3-602.11(B)(6) to read:

“(6) The sell-by date as determined in 3-501.18(A).”

ADHS is not making any changes in response to this com-
ment. Addition of the suggested text would require all
food establishmentsto include a sell-by date on al food
that they package, whether potentially hazardous or not.
Thiswould clearly exceed the area of concern, which is
sde of potentially hazardous food that is no longer safe
for consumption.
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Change the exclusionary language in the definition of
“food establishment” at F.C. 1-201.10(B)(31)(c)(i)
from “ An establishment that offers only prePACK-
AGED FOODS that are not POTENTIALLY HAZ-
ARDOUS’ to “An establishment that offers only
prePACKAGED FOODS made by a Food Processor,
FOOD PROCESSING PLANT, or Food Manufacturer”.
The commenter’s rationale was that this would allow
counties to continue to issue licenses to mobile food
establishments that safely sell hot, cold, and frozen
potentially hazardous foods. The commenter expressed
adesire to have a separate set of standards for mobile
food establishments.

ADHS is not making any changes in response to this com-
ment. The suggested change in language, rather than
allowing the counties to continue to license mobile food
establishments that sell only prepackaged potentially haz-
ardous foods, would exclude establishments that sell only
prepackaged potentially hazardous foods from the defini-
tion of “food establishment” and thus from the rules. The
Food Code appropriately excludes establishments that
offer only non-potentially hazar dous prepackaged
foods, because they do not create arisk for foodborneill-
ness.

ADHS aso believes that the Food Code gives ample con-
sideration to the differences between mobile food estab-
lishments and stationary food establishments.

F.C. 1 3-701.11(C) includes areference to F.C. § 2-
201.12, which is deleted by R9-8-107.

ADHS is modifying F.C. 1 3-701.11(C) by replacing
“who has been restricted or excluded as specified under §
2-201.12" with “who has any of the conditions that
require reporting to the PERSON IN CHARGE under § 2-
201.11 or who has been excluded by the REGULATORY
AUTHORITY under the communicable disease rules at 9
AA.C.6".

F.C. 14-703.11(C)(4) should refer to F.C. { 1-
201.10(B)(72).

ADHS is not making any changes in response to this com-
ment, because F.C. § 4-703.11(C)(4) doesrefer to F.C. |
1-201.10(B)(72).

F.C. 15-501.116(A) should not refer to amobile food
establishment section.

ADHS is modifying F.C. 1 5-501.116(A) by replacing “§
5-402.14” with “ 88§ 5-402.13 and 5-403.11".

F.C. 18-304.11(D) includes areferenceto F.C. § 2-
201.15, which is deleted by R9-8-107.

ADHS is modifying F.C. 1 8-304.11(D) to read: “Require
FOOD EMPLOY EE applicants to whom a conditional
offer of employment is made and FOOD EMPLOY EES
to report to the PERSON IN CHARGE the information
required under § 2-201.11".

In R9-8-104(C), the number “41” was omitted from the

ADHS isadding the number “41” to the A.R.S. citationin

A.R.S. citation. R9-8-104(C).
Food establishments should be alowed to do self ADHS is not making any changes in response to this com-
inspections. ment. Food establishments are free to perform self inspec-

tions as a management tool, but the regulatory authority
will not recognize those self inspections as inspections by
the regulatory authority. To do so could compromise the
effectiveness of inspections and undermine efforts to stan-
dardize application of the rules to different food establish-
ments.

port for the new rules and for a ban on the use of latex
gloves.

A representative of a county environmental services ADHS appreciates the support.
department expressed support for the new rules.
A representative of agrocery store chain expressed sup- | ADHS appreciates the support.

Several commenters expressed a need for atraining
phase to occur after the new rules become effective, per-
haps by alowing food establishments to take severa
months to get into compliance after the rules become
effective, but hesitated to support a delayed effective
date.

ADHS does not believe that it would be appropriate for
the county health departments to inspect using the old
standards after the new rules become effective. However,
in response to this comment, a comment in the 2nd public
comment period, and alater request from all 15 county
health departments for a 6-month delay in the effective
date of therules, ADHS is designating an effective date of
October 3, 2001.
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A commenter expressed concern about the deletion of
F.C. 88 2-201.12 to 2-201.15, because it eliminates the
requirement that the person in charge report to the regu-
latory authority when an employee has a communicable
disease. The commenter recommended that ADHS
include language in the rules to require the person in
charge to notify the regulatory authority of an
employee’s communicable disease, because the report
from the diagnosing health care provider or the clinical
laboratory may not come to the regulatory authority
until after an outbreak has begun.

ADHS is not making any changes in response to this com-
ment. R9-6-202 requires a physician, the administrator
of ahealth carefacility, or an authorized representative to
report by telephone or equally expeditious meansany of a
list of foodborne illnesses to the local health agency
within 24 hours of diagnosisin afood handler. Other rules
in 9 A.A.C. 6 require the local health agency to exclude
cases with specific foodborne illnesses (and sometimes
contacts of cases) from food handling for the specific
periods stated in the rules, which differ from those in the
Food Code. Although ADHS believes that the current
communicable disease rules are adequate to control food-
borneillness, it isin the process of drafting revised rules
for 9 A.A.C. 6 astheresult of a 5-year-review report.
ADHS s considering whether a reporting requirement for
persons in charge should be addedto 9 A.A.C. 6.

A representative of a county environmenta health unit
expressed support for the new rules.

ADHS appreciates the support.

A commenter expressed concern about the lack of hair
restraint use by food handlersin fast food restaurants.

ADHS is not making any changes in response to this com-
ment. F.C. § 2-402.11 requires food employees to wear
hair restraints that are designed and worn to keep their
hair from contacting exposed food; clean equipment,
utensils, and linens; and unwrapped single-service and
single-use articles. There is an exception for food employ-
ees who present aminimal risk for contamination due to
the nature of their duties.

A commenter expressed concern about the lack of glove
use by food handlersin fast food restaurants.

ADHS is not making any changes in response to this com-
ment. F.C. 13-301.11(B) states that except when washing
fruits and vegetabl es as specified under F.C. § 3-302.15 or
when otherwise approved, food employees may not con-
tact exposed ready-to-eat food with their bare hands and
shall use suitable utensils.

A commenter expressed concern about the general bad
hand sanitation practices of food handlers (for example,
wiping sweat off the brow with the hand and then touch-
ing food without washing the hand), which the com-
menter believes should be addressed in the new rules.

ADHS is not making any changes in response to this com-
ment. F.C. § 2-301.14 requires food employeesto clean
their hands as specified under 8 2-301.12 immediately
before engaging in food preparation and in other specific
circumstances, such as after touching bare human body
parts other than clean hands and clean exposed portions of
the arms.
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A commenter expressed concern that the rules use
“shall” rather than “must”, because Webster’s Dictio-
nary statesthat “ shall” is not acommand and should not
be used in law, while “must” denotes a compulsion or
obligation.

ADHS is not making any changes in response to this com-
ment. The Arizona Rulemaking Manual, published by the
Office of the Secretary of State, requiresthe use of “shall”
in rulemaking to indicate a mandatory duty, direction, or
command and prohibits the use of “must” in rulemaking.

F.C. § 2-102.11should be modified to require certifica
tion as afood protection manager through passing a test
that is part of an accredited course as the only means of
demonstrating knowledge, because allowing demonstra-
tion of knowledge through answering food safety ques-
tions posed by inspectors istoo subjective. Unless the
questions are agreed upon in advance and are consistent,
the provision for demonstration of knowledge through
answering questions istoo open for interpretation and
could be subject to abuse.

ADHS is not making any changes in response to this com-
ment. ADHS believes that the demonstration of knowl-
edge provisionsin F.C. § 2-102.11 can be implemented
properly. Having various options available to demonstrate
knowledge is an important option for many food estab-
lishments in minimizing the economic impact of these
new rules on small businesses.

A commenter expressed concern about a “ban” on latex
gloves, because not everybody is allergic to them, and
some people have used them quite well.

ADHS is not making any changes in response to this com-
ment. ADHS believes that, although only a small percent-
age of the population suffersfrom latex allergy, the nature
of the allergy can be so severe and life-threatening that a
prohibition on handling food with latex glovesis appro-
priate. In addition, prohibiting the use of latex gloves for
food handling should help to prevent sensitization of food
handlers and those who work near them, because research
has demonstrated that prolonged exposureto latex can
lead to sensitization and allergy in individuals who did not
previously react to latex.

Kitchensin prisons are dirty and infested with mice and
roaches, and the prisons are serving food that is marked
as unfit for human consumption.

ADHS isnot making any changes in response to this com-
ment. The new rules, like the old rules, prohibit food
establishments from having unsanitary conditions and
from serving food that is not from an approved source.
For state prisons, thisis an issue of ineffective enforce-
ment of the rules rather than an issue of insufficient rules.
ADHS does not have jurisdiction to regul ate federal
prison kitchens, which are regulated by the Bureau of
Prisons.

Vending machinesin the federal prisons are filled with
spoiled and moldy food. They are not being inspected,
and there is no one for visitors to complain to. All vend-
ing machines should have numbers posted on them or
comment boxes nearby to provide feedback to the local
authorities about the food in them.

ADHS does not have jurisdiction to inspect vending
machines located within federal prisons. However, ADHS
is modifying the Food Code by adding the following:

“6-501.116 Vending M achine Signs.

The LICENSE HOLDER for aVENDING MACHINE
shall affix to the VENDING MACHINE apermanent sign
that includes:

1. A unique identifier for the VENDING MACHINE, and

2. A telephone number for CONSUMERS to contact the
LICENSE HOLDER.”

Kitchensin federa prisons are infested with mice and
roaches. There should be local oversight and regulation
of federal prison food service.

ADHS is not making any changes in response to this com-
ment. ADHS does not have jurisdiction to regulate federa
prison kitchens, which are regul ated by the Bureau of
Prisons.
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B. Second Comment Period

Public Comment

ADHS Response

The registered nurse with latex alergy who originally
brought latex allergy to ADHS's attention provided
ADHS with additional information about latex allergy
and expressed support for banning the use of latex
gloves by food handlers.

ADHS appreciates the support.

A representative of acounty health department informed
ADHS that the counties need some time to get ready
before the approved rules go into effect.

In response to this comment and a later request from all
15 county health departments for a 6-month delay in the
effective date of the rules, ADHS is designating an effec-
tive date of October 3, 2001.

A representative of a county health department
requested clarification of the vending machine provision
because the county does not currently permit each indi-
vidual vending machine. The representative of the
county health department believed that the provision
applied to all vending machines, not just to those that
contain potentially hazardous food.

ADHS explained that the vending machine provision
applies only to those vending machines that are food
establishments-those that contain potentially hazardous
food. The vending machines to which the provision
appliesareavery small percentage of the machineswithin
the state. The vast majority of vending machines do not
contain potentially hazardous food.

A registered nurse disabled because of latex allergy
requested that ADHS consider banning the use of latex
gloves for any purpose in afood establishment, not just
in direct contact with food. She stated that when pow-
dered gloves are used, the powder, which is dlergenic,
can be inhaled even hours later. She also provided
ADHS with information about latex allergy.

ADHS is not making any changes in response to this com-
ment. ADHS was unableto find documentation of allergic
reactions in consumers as a result of non-food handler’s
using latex gloves in afood establishment and is con-
cerned about the economic impact of banning the use of
latex gloves for functions such as cleaning.

A commenter wrote to inform ADHS that the Occupa-
tional Safety and Health Administration has begun cit-
ing and fining employers who provide employees latex
glovesto perform non-patient care tasks such as kitchen
duties and housekeeping.

ADHS is not making any changes in response to this com-
ment.

A medical technologist now disabled by latex allergy
wrote to inform ADHS that, as a frequent visitor to Ari-
zona, she has been frustrated because most food estab-
lishments where she has attempted to eat in Arizona use
latex gloves. The commenter urged ADHS to ban the
use of latex glovesin all food preparation.

ADHS is banning the use of latex glovesin direct contact
with food.

A commenter wrote to request that Arizona be proactive
with banning gloves from food preparation.

ADHS is banning the use of latex glovesin direct contact
with food.

The mother of alatex-allergic child wrote in support of
the ban on the use of latex glovesin food preparation
and noted that a public school in Flagstaff banned the
use of latex glovesin its cafeteria 3 yearsago in
response to her son’s latex alergy.

ADHS appreciates the support.

A registered nurse disabled by latex allergy wrote to
educate ADHS about the dangers of latex and to thank
ADHS for its support.

ADHS appreciates the support.

A commenter wrote to express concern about the grow-
ing epidemic of dangers associated with the use of latex

glovesin public places such as hospitals and restaurants.

ADHS is banning the use of latex glovesin direct contact
with food.

C. Post-Comment Period

Public Comment

ADHS Response

ADHS received arequest from all 15 county health
departments for a 6-month delay in the effective date of
therules.

ADHS is designating an effective date of October 3, 2001.
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13. Incorporationsby reference and their location in therules:
R9-8-107: United States Food and Drug Administration, Food Code: 1999 Recommendations of the United Sates
Public Health Service, Food and Drug Administration (1999).

14. Wasthisrule previously adopted as an emergency rule?
No

15. Thefull text of the rulesfollows:

TITLE 9. HEALTH SERVICES

CHAPTER 8. DEPARTMENT OF HEALTH SERVICES
FOOD, RECREATIONAL AND INSTITUTIONAL SANITATION

ARTICLE 1. FOOD AND DRINK

Section
R9-8-101. Definitions
R9-8-102. Applicability
R9-8-103. Food Establishment License Application
R9-8-104. Time-frames

Tablel.  Time-frames (in days)
R9-8-105. Issuance of License
R9-8-106. License Suspension or Revocation
R9-8-107. Food Safety Requirements
R9-8-108. Inspection Standardization and Documentation
R9-8-109. Cease and Desist and Abatement
R9-8-111.  Seepe-andegal-apthority Repealed
R9-8-112. DBefinitions Repealed
R9-8-113.  Prehibitien Repealed
R9-8-114. Minimurm-standards Repeal ed
R9-8-115. Right-of-entry Repeal
R9-8-116. Bea%naﬂenan&eendemna&en Repeaed
R9-8-117. Refuse Repealed
R9-8-118. Plans Repeded
R9-8-119.  Permits Repealed
R9-8-121.  Nen-specific-places-or-operations;-scepe Repeal
R9-8-122. Nen-speciic-plocesor-eperationsgeneral Repeal ed
R9-8-123.  Nen-speeificplaces-oroperationsphys-eal-prant Repealed
R9-8-124. Nen-specitic-ploces-or-eperations-water-supply Repealed
R9-8-125. Hi ions;-toi i
R9-8-126.
R9-8-127.
R9-8-131.
R9-8-132.
R9-8-133.
R9-8-134. Equipmentand-ttensits Repealed
R9-8-135. niHAg-Ssanitization-al !
R9-8-136.
R9-8-137.
R9-8-138.
R9-8-139.
R9-8-140.
R9-8-151.
R9-8-156.
R9-8-160. Definition Repeal ed
R9-8-161. teemandfacturingplant-sanitation Repealed
R9-8-162. tee-mandfacturingplant-toHletandtavatery Repeaed
R9-8-163. ‘teemanufacturingplant-water-supphy Repealed
R9-8-164. teemanufacturingplant-miscelaneous Reped ed
R9-8-165. teemaking-and-dispensiig-eguipment Repealed
R9-8-171. Bakeries—definitions Repealed
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R9-8-172. Bakeries—general Repeal

R9-8-173. Bakeriesphysical-plant Repeal
R9-8-174. Bakeriestoiletandtavatory Repeded
R9-8-175. Bakerieswatersupply Repealed
R9-8-176. Bakeries—utensHsand-equipment Repealed
R9-8-177.  Bakeries—refrigeration Repealed
R9-8-178.  Bakeries--storage;-display:transpertation Repeal
R9-8-181. DBefinitions Repealed

R9-8-182. Genera Repealed

R9-8-183. Physieadplant Repeded

R9-8-184. TFeHetandtavatory Repeaed

R9-8-185.
R9-8-186.
R9-8-187.
R9-8-188.
R9-8-189.

ARTICLE 1. FOOD AND DRINK

R9-8-101. Definitions

In addition to the terms defined in the material incorporated by reference in R9-8-107, which are designated by all capital let-

ters, the following definitions apply in this Article, unless otherwise specified:

1

2.

Ealie

| N

|©

“Agency” means any board, commission, department, office, or other administrative unit of the federal government,
the state, or a political subdivision of the state.

“Applicant” means the following PERSON requesting a LICENSE:

If an individual, the individual who ownsthe FOOD ESTABLISHMENT;

If a corporation, any officer of the corporation;

If alimited liability company, the designated manager or, if no manager is designated, any member of the limited
liability company;

If a partnership, any 2 of the partners;

If ajoint venture, any 2 individuals who signed the joint venture agreement;

If atrust, the trustee of the trust;

If areligious or nonprofit organization, the individual in the senior leadership position within the organization.

If aschool district, the superintendent of the district;

If an agency, the individual in the senior leadership position within the agency; or

If a county, municipality, or other political subdivision of the state, the individual in the senior |eadership posi-
tion within the county, municipality, or political subdivision.

“Department” means the Arizona D epartment of Health Services.

“FC” meansthe United States Food and Drug Administration publication, Food Code: 1999 Recommendations of the
United States Public Health Service, Food and Drug Administration (1999), as modified and incorporated by refer-
encein R9-8-107.

“Incongruous’ means inconsistent with the inspection reports of other inspectors or the REGULATORY AUTHOR-
ITY asawhole because significantly more or fewer violations of individual CRITICAL ITEMS are documented.
“Prepare”_means to process commercially for human consumption by manufacturing, packaging, |abeling, cooking,
or assembling.

“Public health control” means a method to prevent transmission of foodborne illness to the CONSUMER.
“Remodel” means to change the PHYSICAL FACILITIES or PLUMBING FIXTURES in a FOOD ESTABLISH-
MENT’ S FOOD preparation, storage, or cleaning areas through construction, replacement, or relocation, but does not
include the replacement of old EQUIPMENT with new EQUIPMENT of the same type.

“Reguester” means a PERSON who requests an approval from the REGULATORY AUTHORITY, but who is not an
applicant or aLICENSE HOLDER.

o=

e e e e

R9-8-102. Applicability
This Article does not apply to the following:

NS OV [N =

Beneficia use of wildlife meat authorized in A.R.S. § 17-240 and 12 A.A.C. 4, Article 1;

Milk and milk products;

Group homes, asdefined in A.R.S. Title 36, Chapter 5.1, Article 1;

Child care group homes, as defined in A.R.S. Title 36, Chapter 7.1, Article 4;

Residential group care facilities, asdefined in 6 A.A.C. 5, Article 74, that have 20 or fewer clients;
Assisted living homes, as defined in 9 A.A.C. 10, Article 7;

Adult day health care services, as defined in 9 A.A.C. 10, Article 7, that have 15 or fewer clients; and
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8. Behavioral health service agencies, licensed under 9 A.A.C. 20, that provide residential or partial care servicesfor 10

or fewer clients.

R9-8-103.

Food Establishment L icense Application

A. To obtain a FOOD ESTABLISHMENT LICENSE, an applicant shall complete and submit to the REGULATORY

AUTHORITY aFOOD ESTABLISHMENT L ICENSE application form supplied by the REGULATORY AUTHORITY

that indicates all of the following:

The full name, telephone number, and mailing address of the applicant;

The name, telephone number, and street address of the FOOD ESTABLISHMENT;

Whether the FOOD ESTABLISHMENT is mobile or stationary:

Whether the FOOD ESTABLISHMENT istemporary or permanent;

[V o N =

Whether the FOOD ESTABLISHMENT facility is one of the following:

a
b.
o

A new construction that is not yet completed,
An existing structure that is being converted for use as a FOOD ESTABL ISHMENT, or
An existing FOOD ESTABLISHMENT facility that is being remodeled;

Whether the FOOD ESTABLISHMENT prepares, offers for sale, or serves POTENTIALLY HAZARDOUS FOQOD:

I~ o

Whether the FOOD ESTABLISHMENT does any of the following:

a

b.

o

=

(¢

f.

a.

Prepares, offers for sale, or serves POTENTIALLY HAZARDOUS FOOD only to order upon CONSUMER
request;

Prepares, offers for sale, or serves POTENTIALLY HAZARDOUS FOOD in advance, in guantities based on
projected CONSUMER demand;

Prepares, offersfor sale, or serves POTENTIALLY HAZARDOUS FOOD using time alone, rather than time and
temperature, as the public health control as described in FC § 3-501.19;

Prepares POTENTIALLY HAZARDOUS FOOD in advance using a multiple stage FOOD preparation method
that may include the following:

i. Combining POTENTIALLY HAZARDOUS FOQOD ingredients,

Cooking,

Cooling,

Reheating,

Hot or cold holding,

Freezing, or
vii. Thawing;
Prepares FOOD as specified under subsection (A)(7)(d) for delivery to and consumption at a location off of the
PREMISES where prepared:;
Prepares FOOD as specified under subsection (A)(7)(d) for service to a HIGHLY SUSCEPTIBLE POPULA-
TION: or
Does not prepare FOOD, but offers for sale only pre-PACKAGED FOQOD that is not POTENTIALLY HAZ-
ARDOUS FOOD; and

N3 |E

<
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8. The applicant’s signature and the date signed.

B. An applicant who operates FOOD ESTABLISHMENTS at multiple locations shall submit a completed LICENSE appli-

cation for each location.

R9-8-104.

Time-frames

A. This Section applies to the Department and to alocal health department or public health services district to which the duty

to comply with A.R.S. Title 41, Chapter 6, Article 7.1 has been delegated by the Department.

B. The overdl timeframe described in A.R.S. § 41-1072 for each type of approval granted by the REGULATORY

AUTHORITY is provided in Table 1. The applicant, LICENSE HOLDER, or requester and the REGULATORY

AUTHORITY may agree in writing to extend the substantive review time-frame and the overall time-frame. An extension

of the substantive review time-frame and the overall time-frame may not exceed 25% of the overall time-frame.

C. The administrative completeness review time-frame described in A.R.S. § 41-1072 for each type of approval granted by

the REGULATORY AUTHORITY isprovided in Table 1 and begins on the date that the REGULATORY AUTHORITY

receives an application or request for approval.

1. The REGULATORY AUTHORITY shall mail a notice of administrative completeness or deficiencies to the appli-

cant, LICENSE HOLDER, or requester within the administrative completeness review time-frame.

a

b.

A notice of deficiencies shall list each deficiency and the information and documentati on needed to complete the
application or request for approval.

If the REGULATORY AUTHORITY issues a notice of deficiencies within the administrative completeness
review time-frame, the administrative completeness review time-frame and the overall time-frame are suspended
from the date that the notice is issued until the date that the REGULATORY AUTHORITY receives the missing
information from the applicant, LICENSE HOLDER, or requester.
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c. Iftheapplicant, LICENSE HOL DER, or requester failsto submit to the REGULATORY AUTHORITY all of the
information and documents listed in the notice of deficiencies within 180 days from the date that the REGULA -
TORY AUTHORITY mailed the natice of deficiencies, the REGULATORY AUTHORITY shall consider the
application or request for approval withdrawn.

If the REGULATORY AUTHORITY issuesalLICENSE or other approval to the applicant, LICENSE HOL DER, or
requester during the administrative completeness review time-frame, the REGULATORY AUTHORITY shall not
issue a separate written notice of administrative compl eteness.

The substantive review time-frame described in A.R.S. § 41-1072 is provided in Table 1 and begins as of the date on the

notice of administrative completeness.

1

2.

|0

I~

o

Im

The REGULATORY AUTHORITY shall mail written notification of approval or denial of the application or other
request for approval to the applicant, LICENSE HOLDER, or requester within the substantive review time-frame.

As part of the substantive review for a FOOD ESTABLISHMENT LICENSE, the REGULATORY AUTHORITY
may complete an inspection that may require more than 1 visit to the FOOD ESTABLISHMENT.

During the substantive review time-frame, the REGULATORY AUTHORITY may make 1 comprehensive written
request for additional information, unless the REGULATORY AUTHORITY and the applicant, LICENSE
HOLDER, or requester have agreed in writing to allow the REGULATORY AUTHORITY to submit supplemental
requests for information.

a The comprehensive written request regarding a FOOD ESTABLISHMENT LICENSE application may include a
request for submission of plans and specifications, as described in FC § 8-201.11.

b. The comprehensive written request regarding a request for a VARIANCE under FC § 8-103.10 may include a
request for a HACCP PLAN, as described in FC 8§ 8-201.13(A). if the REGULATORY AUTHORITY deter-
mines that aHACCP PLAN is required.

If the REGULATORY AUTHORITY issues acomprehensive written request or a supplemental request for infor-
mation, the substantive review time-frame and the overall time-frame are suspended from the date that the REG-
ULATORY AUTHORITY issues the request until the date that the REGULATORY AUTHORITY receives all
of the information requested.

The REGULATORY AUTHORITY shall issue alicense or an approval unless:

a ForaFOOD ESTABLISHMENT LICENSE application, the REGULATORY AUTHORITY determines that the
application for aFOOD ESTABLISHMENT LICENSE or the FOOD ESTABLISHMENT does not satisfy all of
the requirements of this Article;

o

b. For a VARIANCE, the REGULATORY AUTHORITY determines that the request for a VARIANCE fails to
demonstrate that the VARIANCE will not result in a heath HAZARD or nuisance;

c. For approval of plans and specifications, the REGULATORY AUTHORITY determines that the plans and spec-
ifications do not satisfy all of the requirements of this Article;

d. For approval of a HACCP PLAN, the REGULATORY AUTHORITY determines that the HACCP PLAN does

not satisfy all of the requirements of this Article;

e. For approval of an inspection form, the Department determines that the inspection form does not satisfy all of the
reguirements of R9-8-108(B)-(C): or

f. For approval of a quality assurance program, the Department determines that the quality assurance program does
not satisfy al of the requirements of R9-8-108(E)(1).

If the REGULATORY AUTHORITY denies an application or request for approval, the REGULATORY AUTHOR-
ITY shall send to the applicant, LICENSE HOL DER, or requester awritten notice of denial setting forth the reasons
for the denial and all other information required by A.R.S. § 41-1076.

For the purpose of computing time-frames in this Section, the day of the act, event, or default from which the designated

period of time begins to run is not included. Intermediate Saturdays, Sundays, and legal holidays are included in the com-
putation. The |last day of the period so computed isincluded unlessit is a Saturday, a Sunday, or alegal holiday, in which

event the period runs until the end of the next day that is not a Saturday, a Sunday, or alegal holiday.
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Tablel. Time-frames(in days)
Type of Approval Statutory Authority | Overall Time-frame Administrative Substantive Review
Completeness Time-frame
Review Time-frame
FOOD A.RS. 60 30 30
ESTABLISHMENT 8 36-136(H)(4)
LICENSE
Approval of A.RS. 90 30 60
VARIANCE under 8 36-136(H)(4)
FC §8-103.10
Approval of Plans A.RS. 90 30 60
and Specifications 8§ 36-136(H)(4)
under FC § 8-201.11
Approva of HACCP | AR.S. 90 30 60
PLAN under § 36-136(H)(4)
FC §8-201.13
Approval of A.RS. 90 30 60
I nspection Form 8§ 36-136(H)(4)
Approval of Quality ARS. 90 30 60
Assurance Program 8§ 36-136(H)(4)
R9-8-105. Issuanceof License

A FOOD ESTABLISHMENT LICENSE issued by the REGUL ATORY AUTHORITY shall bear the following information:
The name of the FOOD ESTABLISHMENT,

The street address of the FOOD ESTABLISHMENT,

The full name of the LICENSE HOL DER,

The mailing address of the LICENSE HOL DER, and

A unigue identification number assigned by the REGULATORY AUTHORITY.

R9-8-106. License Suspension or Revocation
A. The REGULATORY AUTHORITY may suspend or revoke a FOOD ESTABLISHMENT LICENSE if the LICENSE

HOLDER:

1. Violatesthis Articleor A.R.S. § 36-601, or

2. Provides faseinformation on a LICENSE application.

B. A LICENSE revocation or suspension hearing shall be conducted as follows:

1. If the REGULATORY AUTHORITY isthe Department, the hearing shall be conducted in accordance with A.R.S.
Title 41, Chapter 6, Article 10 and any rules promulgated by the Office of Administrative Hearings:;

2. |If the REGULATORY AUTHORITY isalocal heath department or public health services district to which the duty
to comply with A.R.S. Title 41, Chapter 6, Article 10 has been delegated, the hearing shall be conducted in accor-
dance with A.R.S. Title 41, Chapter 6, Article 10 and any rules promulgated by the Office of Administrative Hear-
ings; and

3. For al other REGULATORY AUTHORITIES, a LICENSE revocation or suspension hearing shall be conducted in
accordance with the procedures adopted by a county board of supervisors as required by A.R.S. 8§ 36-183.04(E).

R9-8-107. Food Safety Requirements

A. A LICENSE HOLDER shal comply with the United States Food and Drug Administration publication, Food Code: 1999
Recommendations of the United States Public Health Service, Food and Drug Administration (1999), as modified, which
isincorporated by reference. Thisincorporation by reference contains no future editions or anendments. The incorporated
material is on file with the Department and the Office of the Secretary of State; is available for purchase from the United
States Department of Commerce, Technology Administration, National Technical Information Service, 5285 Port Royal
Road, Springfield, VA 22161, as report number PB99-115925, or from the United States Government Printing Office,
Superintendent of Documents, Mail Stop: SSOP. Washington, D.C. 20402-9328. as ISBN 0-16-050028-1; and is available
on the Internet at http://www.fda.gov.

B. The material incorporated by reference in subsection (A) is modified as follows:
1. Wheretheterm “permit” appears, it is replaced with “license”;
2. Subparagraph 1-201.10(B)(2)(a) is modified to read: “‘Food additive’ has the meaning stated in A.R.S. § 36-

901(7).”;

[0 [ e N =
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Subparagraph 1-201.10(B)(2)(b) is modified to read: “‘Color additive’ has the meaning stated in A.R.S. § 36-
901(2).”;

Subparagraph 1-201.10(B)(3) is modified to read: “‘ Adulterated’” means possessing 1 or more of the conditions enu-
merated in A.R.S. 8§ 36-904(A).”;

Subparagraph 1-201.10(B)(4) is modified to read: “‘ Approved’ means acceptable to the REGULATORY AUTHOR-
ITY or to the FOOD regulatory agency that has jurisdiction based on a determination of conformity with principles,
practices, and generally recognized standards that protect public health.”;

Subparagraph 1-201.10(B)(14) is modified by deleting “or FOOD PROCESSING PLANT”;

Subparagraph 1-201.10(B)(31)(c)(iii) is deleted:

Subparagraph 1-201.10(B)(32) is modified to read: “‘Food processing plant’ means a FOOD ESTABLISHMENT
that manufactures, packages, labels, or stores FOOD for human consumption and does not provide FOOD directly to
aCONSUMER.”:

Subparagraph 1-201.10(B)(50)(a) is modified to read: “‘ Packaged’ means bottled, canned, cartoned, securely bagged,
or securely wrapped.”;

Subparagraph 1-201.10(B)(54) is modified to read: “‘Person in charge’ means the individual present at a FOOD
ESTABLISHMENT who is responsible for the management of the operation at the time of inspection.”;
Subparagraph 1-201.10(B)(69) is modified to read: “‘ Regulatory authority’ means the Department or alocal health
department or public health services district operating under a del egation of authority from the Department.”;

12. Paragraph 3-202.11(C) is modified to read: “POTENTIALLY HAZARDOUS FOOD that is cooked to a temperature

20.
21.

and for atime specified under 88 3-401.11 - 3-401.13 and received hot shall be at a temperature of 54° C (130° F) or
above.”;
Paragraph 3-202.14(B) is deleted:;
Paragraph 3-202.14(C) is deleted:;
Paragraph 3-202.14(D) is deleted;
Paragraph 3-202.17(B) is deleted:;
Paragraph 3-202.18(B) is deleted:
Paragraph 3-203.11(A) is modified to read: “Except as specified in 11 (B) and (C) of this Section, MOLL USCAN
SHEL LFISH may not be removed from the container in which they are received other than immediately before sale,
preparation for service, or preparation in a FOOD PROCESSING PLANT licensed by the REGULATORY
AUTHORITY.”:
Paragraph 3-203.12(B) is modified to read:
“(B) The identity of the source of SHELL STOCK that are prepared by a FOOD PROCESSING PLANT licensed by
the REGULATORY AUTHORITY, sold, or served shall be maintained by retaining SHEL L STOCK tags or |abels for
90 calendar days from the date the container is emptied by:
(1) Using an APPROVED record keeping system that keeps the tags or labels in chronological order correlated
to the date when, or dates during which, the SHELL STOCK are prepared by a FOOD PROCESSING PLANT
licensed by the REGULATORY AUTHORITY, sold, or served; and
(2) If SHELLSTOCK are removed from their tagged or labeled container:
(a) Using only 1 tagged or labeled container at atime, or
(b) Using more than 1 tagged or labeled container at atime and obtaining a VARIANCE from the REGUL A-
TORY AUTHORITY as specified in § 8-103.10 based on aHACCP PLAN that:
(i) I's submitted by the LICENSE HOLDER and APPROVED as specified under § 8-103.11,
(ii) Preserves source identification by using a record keeping system as specified under Subparagraph
(B)(1) of this Section, and
(iii) Ensures that SHEL L STOCK from 1 tagged or labeled container are not commingled with SHEL L -
STOCK from another container before being ordered by the CONSUMER or prepared by a FOOD
PROCESSING PLANT licensed by the REGULATORY AUTHORITY.”;
Paragraph 3-301.11(B) is modified by replacing “ SINGLE-USE gloves’ with “non-latex SINGLE-USE gloves’;
Paragraph 3-304.12(F) is modified to read: “In a container of water if the water is maintained at a temperature of at
least 54° C (130° F) and the container is cleaned at afrequency specified under Subparagraph 4-602.11(D)(7).”:

22. Section 3-304.15 is modified by adding anew Paragraph (E):

“(E) Latex gloves may not be used in direct contact with FOOD.”;

23. Section 3-401.13 is modified to read: “ Fruits and vegetables that are cooked for hot holding shall be cooked to atem-

25.

perature of 54° C (130° F).”;

Paragraph 3-403.11(C) is modified to read: “READY-TO-EAT FOOD taken from a commercially processed, HER-
METICALLY SEALED CONTAINER, or from an intact package from a FOOD PROCESSING PLANT that is
inspected by the FOOD regulatory agency that has jurisdiction over the plant, shall be heated to a temperature of at
least 54° C (130° F) for hot holding.”;

Subparagraph 3-501.14(A)(1) is modified to read: “Within 2 hours, from 54° C (130° F) to 21° C (70° F); and”;
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Paragraph 3-501.16(A) is modified to read: “At 54° C (130° F) or above; or”;

Subparagraph 3-501.16(C)(2) is modified to read: “Within 10 years of the adoption of this Code, the EQUIPMENT is
upgraded or replaced to maintain FOOD at a temperature of 5° C (41° F) or less.”;

Section 3-502.11 is modified by deleting “custom processing animals that are for personal use as FOOD and not for
sale or servicein a FOOD ESTABLISHMENT;”;

Section 3-603.11 is modified by deleting “milk”;

Paragraph 3-701.11(C) is modified by replacing “who has been restricted or excluded as specified under § 2-201.12"
with “who has any of the conditions that require reporting to the PERSON IN CHARGE under § 2-201.11 or who has
been excluded by the REGULATORY AUTHORITY under the communicable diseaserulesat 9 A.A.C. 6”;
Subparagraph 4-602.11(D)(7) is modified by replacing “60° C (140° F)” with “54° C (130° F)";

Section 5-101.13 is modified to read: “BOTTLED DRINKING WATER used or soldin a FOOD ESTABLISHMENT
shall be obtained from APPROVED sources, in accordance with LAW.”;

Paragraph 5-501.116(A) is modified by replacing “ § 5-402.14” with “ 88 5-402.13 and 5-403.11";

Section 6-501.116 is added to read:

“6-501.116 Vending Machine Signs.

The LICENSE HOLDER for a VENDING MACHINE shall affix to the VENDING MACHINE a permanent sign
that includes:

1. A uniqueidentifier for the VENDING MACHINE, and

2. A telephone number for CONSUMERS to contact the L ICENSE HOLDER.”;

Paragraph 8-101.10(A) is modified by deleting “, as specified in § 1-102.10,”;

Paragraph 8-201.11(C) is modified by replacing “as specified under I 8-302.14(C)” with “as described in R9-8-
103(A)(6)-(7)":

Paragraph 8-304.11(D) is modified to read: “Require FOOD EMPL QY EE applicants to whom a conditional offer of
employment is made and FOOD EMPL OYEES to report to the PERSON IN CHARGE the information required
under § 2-201.11";

Paragraph 8-304.11(H) is modified by replacing “5 years’ with “10 years”:

Section 8-304.20 is modified by replacing “as specified under 1 8-302.14(C)” with “ as described in R9-8-103(A)(6)-

. Section 8-402.11 is modified by adding the following at the end of the Section: “The Department or a local health

department or public health services district to which the duty to comply with A.R.S. § 41-1009 has been delegated
by the Department shall comply with A.R.S. 8 41-1009 when performing inspections.”;

Section 8-403.50 is modified by deleting “ Except as specified in § 8-202.10,” and capitalizing “the”;

Section 8-404.12 is modified by adding the following at the end of the Section: “The REGUL ATORY AUTHORITY
shall approve or deny resumption of operations within 5 days after receipt of the LICENSE HOLDER'S request to
resume operations.” ;

43. Section 8-405.11 is modified by adding the following at the end of the Section:

IN
co

3

“(C) The Department or alocal health department or public health services district to which the duty to comply with
A.R.S. § 41-1009 has been delegated by the Department shall not provide the LICENSE HOL DER an opportunity to
correct critical Code violationsor HACCP PLAN deviations after the date of inspection if the Department or the local
health department or public health services district determines that the deficiencies are:

(1) Committed intentionally;

(2) Not correctable within a reasonable period of time;

(3) Evidence of a pattern of noncompliance; or

(4) A risk to any PERSON; the public health, safety, or welfare; or the environment.
(D) If the Department or alocal health department or public health services district to which the duty to comply with
A.R.S. 8§ 41-1009 has been delegated by the Department allows the L ICENSE HOL DER an opportunity to correct
violations or deviations after the date of inspection, the Department, local health department, or public health services
district shall inspect the FOOD ESTABLISHMENT within 24 hours after the deadline for correction has expired. If
the Department, local health department, or public health services district determines that the violations or deviations
have not been corrected, the Department, local heath department, or public hedth services district may take any
enforcement action authorized by L AW, based upon those violations or deviations.
(E) A decision made under subparagraph 8-405.11(C) or subparagraph 8-405.11(D) by the Department or a local
health department or public health services district to which the duty to comply with A.R.S. 8 41-1009 has been dele-
gated by the Department is not an appealable agency action, as defined by A.R.S. §41-1092.”;
The following FC Sections are deleted:
Section 1-102.10
Section 1-103.10
Section 2-201.12
Section 2-201.13

20
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Section 2-201.14.
Section 2-201.15
Section 3-201.13
Section 8-102.10
Section 8-202.10
Section 8-302.11
Section 8-302.12
Section 8-302.13
Section 8-302.14
Section 8-303.10
Section 8-303.20
Section 8-303.30
Section 8-402.20
Section 8-402.30
Section 8-402.40
Section 8-403.10
Section 8-501.10
Section 8-501.20
Section 8-501.30, and
Section 8-501.40; and
45. The annexes are excluded.
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R9-8108. Inspection Sandardization and Documentation
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At each inspection, the REGULATORY AUTHORITY shall, at a minimum, inspect for compliance with each of the

applicable CRITICAL ITEMSin the following categories:

1. Temperature control of POTENTIALLY HAZARDOUS FOODS, as required by FC 88 3-401.11, 3-401.12, 3-
403.11, 3-501.14, and 3-501.16;

EMPLOY EE health and hygienic practices, as required by FC 88§ 2-201.11, 2-301.11, 2-301.12, 2-301.14, 2-401.11,

2-401.12, 2-403.11, 3-301.11, 3-301.12, and 5-203.11;

Time as a public health control, asrequired by FC § 3-501.19;

FOOD condition and source, as required by FC 88 3-101.11, 3-201.11, 3-201.12, 3-201.14, 3-201.15, 3-201.16, 3-

201.17, 3-202.11, 3-202.13, 3-202.14, 3-202.15, 3-202.16, 3-202.18, 3-203.12, 5-101.11, and 5-101.13;

CONSUMER advisories, as required by FC § 3-603.11;

Contamination prevention, as required by FC 88 3-302.11, 3-302.13, 3-302.14, 3-304.11, 3-306.13, 3-306.14, 4-

601.11, 4-602.11, 4-702.11, 4-703.11, 5-101.12, 5-201.11, and 5-202.11;

Date marking and disposal of READY-TO-EAT FOODS, as required by FC 88 3-501.17 and 3-501.18;

Responsibility and knowledge of the PERSON IN CHARGE, as required by FC 88§ 2-101.11 and 2-102.11; and

Compliance withaHACCP PLAN or VARIANCE, as required by FC § 8-103.12;

The REGULATORY AUTHORITY shall document its inspection results on an inspection report form provided or

approved by the Department. The inspection report form shall include the following:

The name and address of the FOOD ESTABLISHMENT inspected;

The LICENSE number of the FOOD ESTABLISHMENT inspected:;

The date of inspection;

The type of inspection;

A rating for each of the observed CRITICAL ITEMS listed in subsection (A), using a rating scheme that indicates

whether the CRITICAL ITEM ismet;

Space for comments, including observed violations of non-CRITICAL ITEMS;

Signature and date lines for the PERSON IN CHARGE of the FOOD ESTABLISHMENT; and

Signature and date lines for the inspector conducting the inspection.

The REGULATORY AUTHORITY shall also document on the inspection form the applicable CRITICAL ITEMS listed

in subsection (A) that were not observed during the inspection, unless the REGULATORY AUTHORITY has a quality

assurance program that has been approved by the Department under subsection (E).

If a REGULATORY AUTHORITY desires to create its own inspection form, the REGULATORY AUTHORITY may

request approval of its inspection form by submitting a written request to the Department along with a copy of the inspec-

tion form for which approval is sought. The Department shall approve an inspection form if it determines that the inspec-

tion form satisfies all of the requirements of subsections (B) and (C).

A REGULATORY AUTHORITY may request approval of a quality assurance program by submitting a written request to

the Department along with a description of the quality assurance program for which approval is sought.

1. Thequality assurance program shall include the following:
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A system for monitoring the inspection reports completed by each inspector every 6 months and comparing them
to the reports of other inspectors and the REGULATORY AUTHORITY as a whole with respect to the number
and types of violations documented during the same period;

Identification of each inspector whose inspection reports are incongruous,

Reinspection of a representative sample of an inspector’s FOOD ESTABLISHMENTS for which inspection
reports are incongruous by a quality assurance inspector within 30 days of identification of an inspector under
subsection (E)(1)(b) to determine whether the incongruous reports indicate a misapplication of the rules by the
inspector;

Follow-up with each inspector determined by a quality assurance inspector to have misapplied the rules:

i. If the inspector has not previously required follow-up, additional training by a quality assurance inspector
regarding any misapplication of the rules by the inspector;

ii. If theinspector has previously received additional training under subsection (E)(1)(d)(i), formal counseling
by the inspector’s direct supervisor and a quality assurance inspector; or
iii. If the inspector has previously been formally counseled under subsection (E)(1)(d)(ii). disciplinary action;
and
e. Consideration by the REGULATORY AUTHORITY of any misapplication of the rules by the inspector when
compl eting the inspector’s performance eval uations.

2. The Department shall approve a quality assurance program if it determines that the quality assurance program satis-
fies all of the reguirements of subsection (E)(1).

[

1o =
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R9-8-109. Ceaseand Desist and Abatement
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Engaging in any practice in violation of this Articleis a public nuisance.

If the REGULATORY AUTHORITY has reasonable cause to believe that any FOOD ESTABLISHMENT is creating or

maintaining a nuisance, the REGULATORY AUTHORITY shall order the LICENSE HOLDER for the FOOD ESTAB-

LISHMENT to cease and desist the activity and to abate the nuisance as follows:

1. The REGULATORY AUTHORITY shall serve upon the LICENSE HOLDER for the FOOD ESTABLISHMENT a
written cease and desist and abatement order requiring the LICENSE HOL DER to cease and desist the activity and to

remove the nuisance at the LICENSE HOLDER's expense within 24 hours after service of the order. The order shall

contain the following:

a A reference to the statute or rule that is alleged to have been violated or on which the order is based,

b. A description of the LICENSE HOLDER's right to request a hearing, and

c. A description of the LICENSE HOLDER's right to request an informal settlement conference.

The REGULATORY AUTHORITY shall serve the order and any subsequent notices by personal delivery or certified

mail, return receipt requested, to the LICENSE HOL DER'’s or other party’s last address of record with the REGUL A-

TORY AUTHORITY or by any other method reasonably calculated to effect actual notice on the LICENSE

HOLDER or other party.

The LICENSE HOL DER or another party whose rights are determined by the order may obtain a hearing to appeal

the order by filing a written notice of appeal with the REGULATORY AUTHORITY within 30 days after service of

the order. The LICENSE HOL DER or other party appealing the order shall serve the notice of appeal upon the REG-

ULATORY AUTHORITY by personal delivery or certified mail, return receipt requested, to the office of the REGU-

LATORY AUTHORITY or by any other method reasonably calculated to effect actual notice on the REGUL ATORY

AUTHORITY.

If anotice of appeal istimely filed, the REGULATORY AUTHORITY shall do 1 of the following:

a If the REGULATORY AUTHORITY is the Department or a local health department or public health services
district to which the duty to comply with A.R.S. Title 41, Chapter 6, Article 10 has been delegated, the notifica-
tion and hearing shall comply with A.R.S. Title 41, Chapter 6, Article 10 and any rules promulgated by the
Office of Administrative Hearings.

b. For all other regulatory authorities, the notification and hearing shall comply with the procedures adopted by a
county board of supervisors as required by A.R.S. § 36-183.04(E).

5. If nowritten notice of appeal istimely filed, the order shall become final without further proceedings.

The REGULATORY AUTHORITY shall inspect the FOOD ESTABLISHMENT 24 hours after service of the order to

determine whether the LICENSE HOLDER has complied with the order. If the REGULATORY AUTHORITY deter-

mines upon inspection that the LICENSE HOL DER has not ceased the activity and abated the nuisance, the REGULA-

TORY AUTHORITY shall cause the nuisance to be removed, regardless of whether the LICENSE HOL DER is appealing

the order.

If the LICENSE HOL DER fails or refuses to comply with the order after a hearing has upheld the order or after the time

to appeal the order has expired, the REGULATORY AUTHORITY may file an action against the LICENSE HOLDER in

the superior court of the county in which the violation occurred, requesting that a permanent injunction be issued to
restrain the L ICENSE HOL DER from engaging in further violations as described in the order.
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R9-8-133. Personnel Repealed
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Notices of Final Rulemaking
NOTICE OF FINAL RULEMAKING
TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 9. DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER POLLUTION CONTROL

PREAMBLE
Sections Affected Rulemaking Action
Article5 New Article
R18-9-501 New Section

The specific authority for the rulemaking. including both the authorizing statute (general) and the statutes the

rules are implementing (specific):

Authorizing statute: A.R.S. § 49-202.01
Implementing statute: A.R.S. § 49-202.01

The effective date of the rules:

April 5, 2001

A list of all previous notices appearing in the Register addressing thefinal rule:

Notice of Rulemaking Docket Opening: 6 A.A.R. 4125, October 27, 2000
Notice of Proposed Rulemaking: 6 A.A.R. 4432, November 24, 2000

The name and addr ess of agency personnel with whom persons may communicate regarding the rulemaking:

Name: Shirley J. Conard

Address: Arizona Department of Environmental Quality
3033 North Central Avenue, M0401A-422
Phoenix, Arizona 85012-2809

Telephone: (602) 207-4632
Fax: (602) 207-4674
E-mail: conard.shirley@ev.state.az.us

6. An explanation of therule, including the agency’sreasons for initiating therule:

Polluted runoff from nonpoint sources is the largest source of pollution in Arizona's impaired streams, rivers, and
lakes. Grazing livestock near Arizona's waterbodies can impact water quality by eroding streambanks This erosion
causes increased sedimentation, turbidity, and nutrients, that effect aquatic wildlife. In addition, there may be
increases in coliform bacteria, a direct threat to public health. Implementation of voluntary best management prac-
tices will help reduce these impacts of polluted runoff and help clean-up Arizona's impaired waterbodies.

The Legislature directed the Department to adopt, by rule, a program to control nonpoint source discharges of any
pollutant or combination of pollutants into navigable waters. (A.R.S. § 49-203(A)(3))

As part of these duties, the Department must implement a Surface Water Quality General Grazing Permit consisting
of voluntary best management practices for grazing activities. (A.R.S. § 49-202.01) This implementation begins
within 180 days after rule adoption by the Grazing Best Management Practices Advisory Committee.

The Grazing Best Management Practices Advisory Committee, established under A.R.S. § 49-202.02, met several
times during the year 2000. Four voluntary best management practices were developed by the Committee for persons
engaging in livestock grazing. The practices, ranging from managing grazing activities, installing rangeland improve-
ments, and implementing land treatments, have the goal of maintaining soil cover and preventing accelerated erosion,
nitrogen discharges, and bacterial impacts to surface waters greater than natural background amounts to help achieve
Surface Water Quality Standards.

The terms and conditions of the Surface Water Quality General Grazing Permit are voluntary best management prac-
tices which have been determined by the committee to be the most practical and effective means of reducing or pre-
venting the nonpoint source discharge of pollutants into navigable waters by grazing activities. (A.R.S. §
49-202.01(B)) “ Grazing activities’ means the feeding of all classes of domestic ruminant and nonruminant animals
upon grasses, forbs, and shrubs in Arizona watersheds. (A.R.S. § 49-202.01(D))
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In adopting voluntary grazing best management practices, A.R.S. § 49-202.01(C) requires the committee to consider:

1.
2.
3.
4,

A reference to any study that the agency relied on in its evaluation of or justification for the rule and where the

I~

The availability and effectiveness of alternative technologies,
The economic and socia impacts of alternative technologies on grazing and associated industries,
Theingtitutional considerations of alternative technologies, and

The potential nature and severity of discharges from grazing activities and their effect on navigable waters.

public may obtain or review the study. all data underlying each study. any analysis of the study and other

supporting material:
None

[

A showing of good cause why the rule is necessary to promote a statewide interest if the rule will diminish a

previousgrant of authority of a political subdivision of this state:

Not applicable

|©

Thesummary of the economic. small business. and consumer impact:

Proposing voluntary best management practicesin this rulemaking allows the implementation of various strategies to
help clean surface waters to meet and maintain water quality standards and makes long term economic sense for the
rancher. For example, the Department recently completed a Water Quality Improvement Plan as part of the total max-
imum daily load allocation analysis for Nutrioso Creek on the Little Colorado River watershed. Working with the
Department, the Nutrioso Creek Watershed group, which consists of local ranchers, developed an implementation
plan consisting of riparian restoration and streambank stabilization activities. The Nutrioso Creek Watershed group
believes the voluntary best management practices implemented on the Nutrioso Creek will not only reduce the prob-
lems of turbidity, but help improve ranching economics.

This rulemaking provides the state assurance that grazing operations that use these best management practices are not
likely to pollute streams on federal, state, and private landsin Arizona

A. Estimated Costs and Benefits to the Department of Environmental Quality.

Minimal costs arereaized by the Department as a result of this rulemaking.

The Department currently has agreements with two federal agencies, the United States Department of Interior
Bureau of Land Management and the United States Department of Agriculture Forest Service, Southwestern
Region. These agreements serve to address nonpoint source pollution from activities, such as cattle grazing, that
take place on federal lands.

The request for information under subsection (B) allows the Department access to a permittee’s records if an
investigation under A.R.S. § 49-203(B) must be implemented regarding the origination of polluted runoff from a
nonpoint source.

Estimated Costs and Benefits to Political Subdivisions.

Political subdivisions of this state are not directly affected by the implementation and enforcement of this rule-
making.

Businesses Directly Affected By the Rulemaking. (Any person engaged in livestock grazing activities.)

The terms and conditions of the Surface Water Quality General Grazing Permit are voluntary. There are between
2,000 and 4,000 people who currently graze cattle in Arizona and most people who will participate in the pro-
gram aready use one or more of the voluntary best management practices listed in the rule.

Requiring a permittee to make the information specified under subsection (B) available for Department inspec-
tion will allow the permittee to verify compliance with the program. Most persons who engage in livestock graz-
ing currently maintain some type of recordkeeping to evidence management methods. Persons engaged in
grazing will have to keep records of al information relating to improvements on the grazing lands for tax and,
where applicable, lease purposes.

The Grazing Best Management Practices Advisory Committee believes the voluntary best management practices
specified under this rulemaking are currently part of atypical livestock/ranch management plan. Because imple-
mentation is voluntary, the rule imposes no costs. Any costs are voluntarily assumed.

Estimated Costs and Benefits to Private and Public Employment.

Private and public employment are not directly affected by the implementation and enforcement of this rulemak-
ing.
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E. Estimated Costs and Benefits to Consumers and the Public.

Consumers and the public are not directly affected by the implementation and enforcement of this rulemaking.
However, this general licensing program will make the public aware that ranchers who comply with the volun-
tary best management procedures established in this rulemaking are committed to reducing or preventing the
nonpoint source discharge of pollutants into navigable waters by grazing activities.

F. Estimated Costs and Benefits to Sate Revenues.
This rulemaking will have no impact on state revenues.

10. A description of the changes between the proposed rules, including supplemental notices. and final rules (if
applicable):
Minor grammatical and clarification changes were made throughout the rule package at the request of GR.R.C. staff.

11. A summary of the principal comments and the agency response to them:
None

12. Any other mattersprescribed by statutethat are applicable to the specific agency or to any specific rule or class of
rules:

None

13. Incorporationsby reference and their location in therules:
None

14. Wasthisrule previously adopted as an emergency rule:
No

15. Thefull text of the rulesfollows:

TITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 9. DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER POLLUTION CONTROL

ARTICLE 5 GRAZING BEST MANAGEMENT PRACTICES

Section
R18-9-501. Surface Water Quality General Grazing Permit

ARTICLE 5 GRAZING BEST MANAGEMENT PRACTICES

R18-9-501. Surface Water Quality General Grazing Permit

A. A person who engages in livestock grazing and applies any of the following voluntary best management practices to
maintain soil cover and prevent accelerated erosion, nitrogen discharges, and bacterial impacts to surface water greater
than the natural background amount is issued a Surface Water Quality General Grazing Permit:

Manages the location, timing, and intensity of grazing activities to help achieve Surface Water Quality Standards;

Installs rangeland improvements, such as fences, water developments, trails, and corrals to help achieve Surface
Water Quality Standards;

Implements land treatments to help achieve Surface Water Quality Standards;

I mplements supplemental feeding, salting, and parasite control measures to help achieve Surface Water Quality Stan-
dards.

The person to whom a permit is issued shall make the following information available to the Department, at the person’'s
place of business, within 10 business days of Department notice:

1. Thename and address of the person grazing livestock, and
2. The best management practices selected for livestock grazing.

N =
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NOTICE OF FINAL RULEMAKING
TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 1. DEPARTMENT OF COMMERCE

PREAMBLE
1. Sections Affected Rulemaking Action
Article4 New Article
R20-1-401 New Section
R20-1-402 New Section
R20-1-403 New Section
R20-1-404 New Section
R20-1-405 New Section
R20-1-406 New Section
2. The specific authority for the rulemaking. including both the authorizing statute (general) and the statutes the
rules areimplementing (specific):
Authorizing statute: A.R.S. § 41-1504(B)(4)
Implementing statutes: A.R.S. 88§ 41-1518.01, 41-2704, 43-1088.01, and 43-1179
3. Thegé€ffective date of therules:
April 6, 2001
4. Alist of all previous notices appearing in the Register addressing thefinal rules:
Notice of Rulemaking Docket Opening: 6 A.A.R. 2790, July 28, 2000
Notice of Proposed Rulemaking: 6 A.A.R. 4803, December 29, 2000
5. Thename and address of agency personnel with whom persons may communicate regar ding the rulemaking:
Name: Joan Laurence
Address: Arizona Department of Commerce

3800 North Centra Ave., Suite #1500
Phoenix, Arizona 85012

Telephone: (602) 280-8181
Fax: (602) 280-1358

6. An explanation of therules, including the agency’sreasonsfor initiating therules:

During the 2000 |l egislative session, the Arizona legislature enacted the Technology Training Assistance Program, HB
2442 (Laws 2000, 2nd Regular Session, Ch. 239, Sections 1 through 3). This legislation requires the Department of
Commerce to establish a program to encourage employers to provide their employees with continuing technology
skills training. The Department is required to identify information technology skills and occupations that are in short
supply and critical to the economic development of Arizona. The Department also certifies tax credits for qualifying
technology skills training offered by accredited educational institutions when eligibility requirements are met. This
rulemaking implements these statutory requirements.

Employers providing qualifying job training for their employees may apply for a tax credit not greater than 50% of
the amount spent for training, and not to exceed $1,500 per employee per year. An employer may train up to 20
employees ayear under this program.

The rules define terms used throughout the Article.

These rules identify skills and occupations that are eligible for tax credits for training under the program. They spec-
ify the method of determining training course eligibility and designate additional tax credit eligibility requirements.
They establish a process for a preliminary determination of course eligibility and an application process. These rules
cover certification of an applicant’s eligibility for atax credit and determination of amount of the credit. They aso
establish a procedure by which determinations of eligibility or determinations of tax credit amount may be protested.
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A reference to any study that the agency relied on in its evaluation of or justification for the rules and where the
public may obtain or review the study, all data underlying each study, any analysis of the study, and other
supporting material:
Relating to determination of information technology skills and occupations that are in short supply: “America’'s New
Deficit: The Shortage of Information Technology Workers’, 2000, U.S. Department of Commerce, Office of Technol-
ogy Policy, 14th Street & Constitution Avenue, NW, Washington, DC 20230, 1-(202)482-3037 (www.ta.doc.gov) or
National Technical Information Service, 1-(800)553-6847 (www.ntis.gov).

A showing of good cause why the rules are necessary to promote a statewide interest if the rules will diminish a
previousgrant of authority of a political subdivision of this state:

Not applicable

Thesummary of the economic. small business. and consumer_impact:

These rules are necessary to implement statutory provisions creating the Technology Training Program. They estab-
lish requirements for eligibility for program participation and the amount of tax credits for eligible participants. This
is accomplished through a process that includes a pre-application determination of course eligibility and an applica-
tion submitted following completion of training for which a tax credit is requested. The probable benefits of these
rules outweigh the probable costs. The rules impact the following entities or groups.

Employers providing training to their employees (“employer”) will incur an estimated cost of between $12 and
$36 per request for the preparation and submission of a“Request for a Preliminary Determination of Course Eligibil-
ity.” A separate request is required for each course that one or more employees will be taking. Following completion
of training during a tax-year, the employer will incur an estimated cost of between $12 and $36 per application for
preparation and submission. One application can cover multiple employees and courses. An employer may qualify
for tax credits of as much as $1,500 per employee per year, not to exceed 20 employees a year. Maximum annual tax
credits could be as much as $30,000.

The Department of Commerce (“Department”) will incur a substantial one-time cost estimated to be more than
$7,500 for the development of these rules. The Department will incur minimal recurring annual costs estimated to be
less than $500 for drafting, printing, and distributing program forms and documents. The Department estimates cost
to review each “Request for a Preliminary Determination of Course Eligibility” to be between $7.50 and $22.50 and
anticipates receipt of between 150 and 250 requests annually. The Department estimates cost to review each applica-
tion to be between $11.25 and $22.50 and anticipates receipt of between 150 and 200 applications annually. The
Department’s costs discussed above are necessary for performance of its statutory obligations.

Impact on Training Providers arises primarily from statute rather than from these rules.

Employees potentially digible for training may benefit substantially from the program. However, these rules
impact the employees only indirectly. Direct impact is on the employer.

The Office of the Secretary of State and the Governor’s Regulatory Review Council will each incur minimal costs
ordinarily associated with a rulemaking.

The burden imposed on small businesses by this rulemaking is not significant and is necessary for effective program
implementation. No practical alternative methods are available to reduce impact.

A description of the changes between the proposed rules, including supplemental notices, and final rules:
A number of minor grammatica corrections were made, including punctuation and formatting changes. Minor tech-
nical changes were made to rule text. Portions of the rule text were rearranged within the Article. Most changes were
made at the suggestion of the Governor’s Regulatory Review Council staff for the purpose of improving clarity, con-
ciseness, and understandability.

A summary of the principal comments and the agency response to them:

The Department did not receive any comments relating to the rules as published in the Notice of Proposed Rulemak-
ing. No one attended the oral proceeding held on January 29, 2001.

12. Any other mattersprescribed by statutethat are applicable to the specific agency or to any specific rule or class of

rules:
Not applicable

Incor porations by reference and their location in therules:
None

14. Weretheserulespreviousy adopted as emergency rules?

15

No
Thefull text of therulesfollows:
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TITLE 20. COMMERCE, BANKING, AND INSURANCE

CHAPTER 1. DEPARTMENT OF COMMERCE
ARTICLE 4 TECHNOL OGY TRAINING ASSISTANCE PROGRAM

Section

R20-1-401. Definitions

R20-1-402. Pre-Application and Application Process
R20-1-403. Determination of Course Eligibility and Tax Credit
R20-1-404. Tax Credit Eligibility

R20-1-405. Tax Credit Amount

R20-1-406. Protest

ARTICLE 4 TECHNOL OGY TRAINING ASSISTANCE PROGRAM

R20-1-401. Definitions
The following definitions apply in this Article, unless the context otherwise requires:

1. “Accredited” means certified by an accrediting agency approved by the United States Department of Education.
2. “Applicant” means an employer seeking certification of a tax credit under the Technology Training Assistance Pro-
gram under A.R.S. §41-1518.01 and this Article.
3. “Course” means asingle class.
4. “Department” means the Department of Commerce.
5. “Director” means the Director of the Department of Commerce.
6. “Interested party” means.
a ThesameasinA.A.C.R2-7-901; and
b. Includes an employer submitting a“Request for a Preliminary Determination of Course Eligibility”; or
c. Anapplicant for atax credit under this Article.
7. “Job-related training” or “job-related” means instruction to an applicant’s employee that:
a Provides new skill or knowledge; or
b. Enhances existing skill or knowledge; and
c. Isnecessary for efficient and productive performance of the employee’s current or intended position.
8. “Program” means the Technology Training Assistance Program.
9. “Reguest for a Preliminary Determination of Course Eligibility” means a Department form:

a Containing the information required under this Article; and
b. _Submitted to the Department under R20-1-402(A).
10. “Tax-year” meansthe same as “taxable year” in A.R.S. § 43-104.

R20-1-402. Pre-Application and Application Process

A. Pre-Application. Before enrolling an employee into a technology skills training course for which an employer intends to
request a tax credit under this Article, the employer may regquest a preliminary determination of course eligibility by:

Selecting a course offered by an accredited training provider; and
Submitting a completed “Request for a Preliminary Determination of Course Eligibility” form to the Department for
each course. The form shall include the following information:

N =

a Company name, address, el ectronic mail address, telephone number, and facsimile number;
b. Contact person;
c. Course name;
d. Training provider name, address, and tel ephone number:;
e. Course description;
f. Proof that the provider is accredited:;
d. Number of employeesto attend the course;
h. Course start date and end date;
i. Cost per employee of:
i. Tuition; and
ii. Materid that is mandatory under the course requirements;
j. Detailed description of:
i. Each position that requires a skill or is an occupation identified under R20-1-404; and
ii. The course that provides job-related training for each employee;
The employer’s signed and dated verification that the information provided is accurate and complete; and

P

The printed name and title of person signing the verification.
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Application. An applicant shall submit an application for a tax credit to the Department on a form provided by the

Department between January 1 and January 15 following the calendar year in which the credit is claimed. The completed

application shall contain the following information:

Tax-year;

Tax identification number;

Applicant’s name, address, electronic mail address, telephone number, and facsimile number;

Contact person;

Whether the applicant files Arizona state income tax returns as a:

Sole proprietorship;

Partnership;

S corporation;

C corporation;

Limited liability company: or

Business form other than specified in subsections (a) through (). including a description of the business form;

Whether the applicant files Arizona state income taxes on a calendar year basis, and if not, the tax-year beginning and

end dates;

For each employee completing a course:

The employee’'s name;

The name of each course completed:;

The completion date for each course; and

Whether the employee met the requirements of R20-1-404(B);

Annllcant stotal cost of all courses and materials for which atax credit is requested, including a copy of the invoice

for:

a  Tuition for each course completed; and

b. Material that is mandatory under the course requirements;

9. If theapplicant has not filed a“ Request for a Preliminary Determination of Course Eligibility” before filing the appli-
cation, the applicant shall include the information required under subsection (A):;

10. A verification signed and dated by the applicant that the information provided is accurate and complete; and

11. Printed name and title of person signing the verification.

R20-1-403. Determination of Course Eligibility and Tax Credit
A. CourseEligibility. The Department shall review the “Request for a Preliminary Determination of Course Eligibility” sub-
mitted under R20-1-402(A), and within 10 calendar days following receipt of the request notify the applicant in writing:
1. Whether the course is eligible because:
a Theemployee's position requires a skill or is an occupation identified under R20-1-404;
b. Thetraining isjob-related; and
c. Thetraining provider is accredited; or
2. If the Department makes a determination of ineligibility, the reason for the determination.
Tax Credit. The Department shall complete the review of an application submitted under R20-1-402(B) on or before Feb-
ruary 15 of the year of submittal, and the Department shall:
1. Determine whether the course is eligible because:
a Theemployee's position requires a skill or is an occupation identified under R20-1-404;
b. Thetraining isjob-related; and
c. Thetraining provider is accredited; and
Determine whether the applicant is eligible for atax credit;
Determine the amount of tax credit;
Issue a credit certificate to the applicant stating the amount of credit; and
Deliver a copy of the certificate to the Arizona Department of Revenue; or
Notify the applicant in writing of the reason for indligibility, and the reason for the determination.

R20-1-404. Tax Credit Eligibility

A. Technology Skillsand Occupations. Thefollowing are in short supply and critical to economic development in Arizona:
Study of computer-based information systems;

Design of computer-based information systems;

Development of computer-based information systems;

I mplementation of computer-based information systems;

Support of computer-based information systems; and

Management of computer-based information systems.
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B. Employee Requirements. An employee trained under the Program shall:
1. Beemployed in Arizonaby the applicant for the entire duration of the course; and
2. Successfully complete the course by receiving a

a Passing grade; or
b. Certificate of completion.

R20-1-405. Tax Credit Amount
A. The Department shall not certify atax credit that is:
1. Greater than 50% of the actual amount that an applicant spent during the applicant’s tax-year for eligible instruction
for employees,
2. More than $1500 per employee; or
3. For more than 20 employees during a tax-year.
B. Thecreditislimited to the cost of:
1. Tuition; and
2. Materiasthat are mandatory under course requirements.
C. “Actual amount that an applicant spent” under subsection (A) does not include public funds from any source.

R20-1-406. Protest

An interested party may, under A.R.S. § 41-2704, file a protest of a determination of:

1. Course€ligibility:;

2. Eligibility for atax credit under this Article; or

3. Theamount of atax credit certified under this Article.

The Director shall resolve protests under subsection (A).

An interested party may appeal the Director’s resolution of aprotest to the Director of the Department of Administration.
A protest under this Section shall be filed, processed, and resolved according to the rules of procedure contained in 2
A.A.C. 7, Article9.
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	NOTICES OF FINAL RULEMAKING
	The Administrative Procedure Act requires the publication of the final rules of the state’s agenc...

	NOTICE OF FINAL RULEMAKING
	TITLE 4. PROFESSIONS AND OCCUPATIONS
	CHAPTER 19. BOARD OF NURSING
	PREAMBLE
	1. Sections Affected Rulemaking Action
	Article 1 Amend R4-19-101 Amend R4-19-102 Amend Table 1 Amend

	2. The specific authority for the rulemaking, including both the authorizing statute (general) an...
	Authorizing statute: A.R.S. § 32-1606(A)(1)
	Implementing statute: A.R.S. § 41-1073

	3. The effective date of the rules:
	April 4, 2001

	4. A list of all previous notices appearing in the Register addressing the final rule:
	Notice of Rulemaking Docket Opening: 5 A.A.R. 2011, June 18, 1999
	Notice of Rulemaking Docket Opening: 6 A.A.R. 1803, May 19, 2000
	Notice of Proposed Rulemaking: 6 A.A.R. 1874, May 26, 2000

	5. Name and address of agency personnel with whom persons may communicate regarding the rulemaking:
	Name: Pamela Randolph Nurse Practice Consultant
	Address: Arizona State Board of Nursing 1651 East Morten, Suite 150 Phoenix, Arizona 85020
	Telephone: (602) 331-8111, Ext. 139
	Fax: (602) 906-9365

	6. An explanation of the rule, including the agency’s reasons for initiating the rule:
	In this rulemaking, the Board amends its definitions, as recommended in its last 5 year rule revi...

	7. A reference to any study that the agency relied on in its evaluation of or justification for t...
	Not applicable

	8. A showing of good cause why the rule is necessary to promote a statewide interest if the rule ...
	Not applicable

	9. The summary of the economic, small business, and consumer impact:
	The amendments to the definitions in R4-19-101 are not expected to have any direct economic impac...
	The amendments to R4-19-102 regarding time-frames are not expected to have a substantial economic...

	10. A description of the changes between proposed rules, including supplemental notices, and fina...
	R4-19-101(5) Definition of collaborate, add “on an as-needed basis” after “physicians.” Delete th...

	11. A summary of the principal comments and the agency response to them:
	The Board received oral and written comments from 23 individuals. The comments addressed two defi...
	Six individuals testified at the public hearing held on June 30, 2000. Three of these individuals...
	Of the 23 individuals who made oral or written comments to this proposed rulemaking, one comment ...

	12. Any other matters prescribed by statute that are applicable to the specific agency or to any ...
	Not applicable

	13. Incorporation by reference and their location in the rules:
	Not applicable

	14. Was this rule previously adopted as an emergency rule?
	No

	15. The full text of the rules follows:


	TITLE 4. PROFESSIONS AND OCCUPATIONS
	CHAPTER 19. BOARD OF NURSING
	ARTICLE 1. DEFINITIONS AND TIME-FRAMES
	ARTICLE 1. DEFINITIONS AND TIME-FRAMES
	R4-19-101. Definitions
	R4-19-102. Time-frames for Licensure, Certifications Certification, and or Approvals Approval
	Table 1. Time-frames


	NOTICE OF FINAL RULEMAKING

	TITLE 9. HEALTH SERVICES
	CHAPTER 8. DEPARTMENT OF HEALTH SERVICES FOOD, RECREATIONAL, AND INSTITUTIONAL SANITATION
	PREAMBLE
	1. Sections Affected Rulemaking Action
	R9-8-101 New Section R9-8-102 New Section R9-8-103 New Section R9-8-104 New Section Table 1 New T...

	2. The specific authority for the rulemaking, including both the authorizing statute (general) an...
	Authorizing statutes: A.R.S. §§ 36-136(A)(7) and 36-136(F)
	Implementing statutes: A.R.S. §§ 36-104(1)(b)(i), 36-132(A)(13), 36-136(H)(4), 36-136(H)(5), and ...

	3. The effective date of the rules:
	The rules will become effective on October 3, 2001

	4. A list of all previous notices appearing in the Register addressing the final rule:
	Notice of Rulemaking Docket Opening: 5 A.A.R. 3276, September 24, 1999
	Notice of Rulemaking Docket Opening: 5 A.A.R. 4579, December 10, 1999
	Notice of Proposed Rulemaking: 6 A.A.R. 2626, July 14, 2000
	Notice of Supplemental Proposed Rulemaking: 6 A.A.R. 4255, November 13, 2000

	5. The name and address of agency personnel with whom persons may communicate regarding the rulem...
	Name: Will Humble Office Chief
	Address: Arizona Department of Health Services Office of Environmental Health 3815 North Black Ca...
	Telephone: (602) 230-5941
	Fax: (602) 230-5933
	or
	Name: Kathleen Phillips Rules Administrator
	Address: Arizona Department of Health Services 1740 West Adams, Room 102 Phoenix, Arizona 85007
	Telephone: (602) 542-1264
	Fax: (602) 542-1090
	E-mail: kphilli@hs.state.az.us

	6. An explanation of the rule, including the agency’s reasons for initiating the rule:
	The rules repeal 9 A.A.C. 8, Article 1 in its entirety and replace it by incorporating by referen...
	The Food Code modifications include the following:
	1. Changing definitions and other Sections to comply with Arizona law and program needs;
	2. Including food processing plants within the definition of food establishment and thus within t...
	3. Adapting Sections of the Food Code as required to include food processing plant activities;
	4. Changing the hot holding temperature for food to 130° F from 140° F;
	5. Extending the grace period for purchase of new refrigeration equipment to 10 years from 5 years;
	6. Banning the use of latex gloves in direct contact with food;
	7. Clarifying that the “person in charge” at a food establishment is the individual responsible f...
	8. Adding a Section that requires license holders for vending machines to affix a permanent sign ...
	9. Deleting Sections that do not comply with the Department of Health Services’ (ADHS’s) statutor...
	10. Making adjustments necessary to eliminate references to deleted Sections.
	The food industry and the government share the responsibility of ensuring that food provided to c...
	The revisions to Article 1 are necessary to provide an updated system of prevention with overlapp...
	The advantages of well-written, scientifically sound, and up-to-date food codes have long been re...
	ADHS has been working with representatives from industry, local health departments, academia, and...
	The modifications recommended by the Task Force included lowering the required temperature for ho...
	ADHS added the ban on the use of latex gloves in direct contact with food as a result of public c...

	7. A reference to any study that the agency relied on in its evaluation of or justification for t...
	None

	8. A showing of good cause why the rule is necessary to promote a statewide interest if the rule ...
	Not applicable

	9. The summary of the economic, small business, and consumer impact:
	The new rules will significantly change food management practices by adopting a science-based eva...
	The new rules will create much more flexibility in food establishment operations by concentrating...
	The most substantial economic impact of the new rules to food establishments will result from the...
	The reduction of cold holding temperatures from 45° F to 41° F will have an economic impact on th...
	The new rules recognize time as a critical control in maintaining food free of harmful pathogens ...
	The new rules governing personal hygiene and protection from cross-contamination will add little ...
	Other new rules are oriented to consumer protection–rules on the display of food and warnings to ...
	The new rules for compliance and enforcement provide the regulatory authority much more flexibili...
	The ban on latex glove use will impact the following groups:
	1. Food establishments that have been using latex gloves in direct contact with food, because the...
	2. Food establishments that, absent the ban, would have chosen to use latex gloves to avoid direc...
	3. Manufacturers of latex and other types of disposable gloves, because they will not sell as man...
	4. Vendors of latex and other types of disposable gloves, because they will not sell as many late...
	There are several types of non-latex gloves available to use in food handling. The prices of glov...
	Type of Glove
	Disposable Latex General Purpose
	Disposable Vinyl General Purpose
	Disposable Polyethylene
	Disposable Nitrile General Purpose
	Quantity
	1000
	1000
	1000
	1000
	Price
	$41.38
	$41.88
	$6.37
	$77.83
	The vinyl gloves are slightly looser than the latex gloves in their fit, but offer comparable dex...
	For a food establishment that has been using latex gloves to avoid direct contact with ready-to-e...
	Those food establishments that would have purchased latex gloves rather than using another utensi...
	The ban on latex glove use in direct contact with food may have a substantial impact on latex glo...
	It is also important to note that the new requirement to avoid direct contact with ready-to-eat f...
	The same is true for glove vendors, which typically sell all of the varieties discussed above. Th...
	The requirement that license holders for vending machines affix permanent signs to the vending ma...
	The rule only affects those vending machines that are food establishments–those that hold food ot...
	Summary of Small Business Impacts
	About 96% of the food establishments in Arizona, including individual grocery, convenience, and f...
	Many of the large chains have already begun to incorporate the Food Code and HACCP principles int...
	Because independent, owner-operated food establishments do not experience the same economies of s...
	Even though small businesses may be impacted relatively more by the adoption of the new rules, th...
	The conversion to cold holding at 41°F may especially impact small businesses that are not affili...
	The new criteria dealing with reinspection of food code violations by the regulatory authority sh...
	In spite of the recognition that independent small business food establishments may be more heavi...
	ADHS, the Governor’s Regulatory Review Council, and the Office of the Secretary of State will bea...

	10. A description of the changes between the proposed rules, including supplemental notices, and ...
	The Notice of Proposed Rulemaking was published on July 14, 2000. ADHS held oral proceedings on A...
	ADHS held an oral proceeding on December 18, 2000, and received 1 oral comment in support of the ...
	In response to a request from all 15 county health departments for a 6-month delay of the effecti...
	Throughout the rules, where “FC” is used to cite to the Food Code, ADHS has deleted the comma aft...
	In R9-8-101(2), ADHS changed “2 officers” to “officer” and “2 members” to “member”.
	In R9-8-102(1), ADHS added the word “meat” to be consistent with the language of A.R.S. § 36-136(...
	In R9-8-102(2), ADHS deleted the language following “milk products”.
	In R9-8-102(8), ADHS removed the comma after “9 A.A.C. 20”.
	In R9-8-104(A), ADHS changed “county boards of health, local health departments, and municipaliti...
	In R9-8-106(B), ADHS separated subsection (B)(1) into subsections (B)(1) and (2) and renumbered s...
	In R9-8-107(B)(19), ADHS changed “recordkeeping” to “record keeping” to be consistent with the la...
	In R9-8-107(B)(21), ADHS inserted a space in “54° C”.
	In R9-8-107(B)(32), ADHS changed “21 CFR Part 129 - Processing and Bottling of Bottled Drinking W...
	In R9-8-107(B)(33), ADHS changed “§ 5-402.12” to “§ 5-402.14” to correct a typographical error.
	In R9-8-107(B)(43), ADHS changed the commas in the displayed list to semicolons.
	In R9-8-108(D), ADHS added “If a REGULATORY AUTHORITY desires to create its own inspection form,”...
	In R9-8-108(E)(1)(b), ADHS changed “individual inspectors” to “each inspector”.
	In R9-8-108(E)(1)(c), ADHS changed “with incongruous reports” to “for which inspection reports ar...
	In R9-8-108(E)(1)(d), ADHS added “by a quality assurance inspector” and changed “a problem in app...
	In R9-8-108(E)(1)(d)(i), ADHS changed “problems in the inspector’s application of the rules” to “...
	In R9-8-108(E)(1)(e), ADHS changed “problems in an inspector’s application of the rules” to “misa...
	In R9-8-109(B)(2), ADHS changed “LICENSE HOLDER” to “LICENSE HOLDER’s”.
	ADHS also made numerous stylistic and grammatical changes recommended by Governor’s Regulatory Re...

	11. A summary of the principal comments and the agency response to them:
	A. First Comment Period
	Public Comment
	ADHS Response
	Three related commenters urged ADHS to ban latex glove use for food handlers because the handling...
	ADHS is banning the use of latex gloves by food handlers handling ready-to-eat food by adding “no...
	“(E) Latex gloves may not be used in direct contact with FOOD.”
	A representative of a fast-food restaurant chain expressed support for the new rules and for the ...
	ADHS appreciates the support.
	A representative of the Arizona Restaurant Association who also owns 40 fast-food restaurants in ...
	ADHS appreciates the support.
	The definition of “person-in-charge” should be clarified to state that there is 1 person-in-charg...
	ADHS is modifying F.C. ¶ 1-201.10(B)(54) to read:
	“(54) ‘Person in charge’ means the individual present at a FOOD ESTABLISHMENT who is responsible ...
	A registered sanitarian employed by a county health department expressed support for the new rule...
	ADHS appreciates the support.
	Food processors should be required to include a sell-by date on the label that they place on pote...
	“(6) The sell-by date as determined in 3-501.18(A).”
	ADHS is not making any changes in response to this comment. Addition of the suggested text would ...
	Change the exclusionary language in the definition of “food establishment” at F.C. ¶1-201.10(B)(3...
	ADHS is not making any changes in response to this comment. The suggested change in language, rat...
	ADHS also believes that the Food Code gives ample consideration to the differences between mobile...
	F.C. ¶ 3-701.11(C) includes a reference to F.C. § 2- 201.12, which is deleted by R9-8-107.
	ADHS is modifying F.C. ¶ 3-701.11(C) by replacing “who has been restricted or excluded as specifi...
	F.C. ¶ 4-703.11(C)(4) should refer to F.C. ¶ 1- 201.10(B)(72).
	ADHS is not making any changes in response to this comment, because F.C. ¶ 4-703.11(C)(4) does re...
	F.C. ¶ 5-501.116(A) should not refer to a mobile food establishment section.
	ADHS is modifying F.C. ¶ 5-501.116(A) by replacing “§ 5-402.14” with “§§ 5-402.13 and 5-403.11”.
	F.C. ¶ 8-304.11(D) includes a reference to F.C. § 2- 201.15, which is deleted by R9-8-107.
	ADHS is modifying F.C. ¶ 8-304.11(D) to read: “Require FOOD EMPLOYEE applicants to whom a conditi...
	In R9-8-104(C), the number “41” was omitted from the A.R.S. citation.
	ADHS is adding the number “41” to the A.R.S. citation in R9-8-104(C).
	Food establishments should be allowed to do self inspections.
	ADHS is not making any changes in response to this comment. Food establishments are free to perfo...
	A representative of a county environmental services department expressed support for the new rules.
	ADHS appreciates the support.
	A representative of a grocery store chain expressed support for the new rules and for a ban on th...
	ADHS appreciates the support.
	Several commenters expressed a need for a training phase to occur after the new rules become effe...
	ADHS does not believe that it would be appropriate for the county health departments to inspect u...
	A commenter expressed concern about the deletion of F.C. §§ 2-201.12 to 2-201.15, because it elim...
	ADHS is not making any changes in response to this comment. R9-6-202 requires a physician, the ad...
	A representative of a county environmental health unit expressed support for the new rules.
	ADHS appreciates the support.
	A commenter expressed concern about the lack of hair restraint use by food handlers in fast food ...
	ADHS is not making any changes in response to this comment. F.C. § 2-402.11 requires food employe...
	A commenter expressed concern about the lack of glove use by food handlers in fast food restaurants.
	ADHS is not making any changes in response to this comment. F.C. ¶ 3-301.11(B) states that except...
	A commenter expressed concern about the general bad hand sanitation practices of food handlers (f...
	ADHS is not making any changes in response to this comment. F.C. § 2-301.14 requires food employe...
	A commenter expressed concern that the rules use “shall” rather than “must”, because Webster’s Di...
	ADHS is not making any changes in response to this comment. The Arizona Rulemaking Manual, publis...
	F.C. § 2-102.11should be modified to require certification as a food protection manager through p...
	ADHS is not making any changes in response to this comment. ADHS believes that the demonstration ...
	A commenter expressed concern about a “ban” on latex gloves, because not everybody is allergic to...
	ADHS is not making any changes in response to this comment. ADHS believes that, although only a s...
	Kitchens in prisons are dirty and infested with mice and roaches, and the prisons are serving foo...
	ADHS is not making any changes in response to this comment. The new rules, like the old rules, pr...
	Vending machines in the federal prisons are filled with spoiled and moldy food. They are not bein...
	ADHS does not have jurisdiction to inspect vending machines located within federal prisons. Howev...
	“6-501.116 Vending Machine Signs.
	The LICENSE HOLDER for a VENDING MACHINE shall affix to the VENDING MACHINE a permanent sign that...
	1. A unique identifier for the VENDING MACHINE, and
	2. A telephone number for CONSUMERS to contact the LICENSE HOLDER.”
	Kitchens in federal prisons are infested with mice and roaches. There should be local oversight a...
	ADHS is not making any changes in response to this comment. ADHS does not have jurisdiction to re...
	B. Second Comment Period
	Public Comment
	ADHS Response
	The registered nurse with latex allergy who originally brought latex allergy to ADHS’s attention ...
	ADHS appreciates the support.
	A representative of a county health department informed ADHS that the counties need some time to ...
	In response to this comment and a later request from all 15 county health departments for a 6-mon...
	A representative of a county health department requested clarification of the vending machine pro...
	ADHS explained that the vending machine provision applies only to those vending machines that are...
	A registered nurse disabled because of latex allergy requested that ADHS consider banning the use...
	ADHS is not making any changes in response to this comment. ADHS was unable to find documentation...
	A commenter wrote to inform ADHS that the Occupational Safety and Health Administration has begun...
	ADHS is not making any changes in response to this comment.
	A medical technologist now disabled by latex allergy wrote to inform ADHS that, as a frequent vis...
	ADHS is banning the use of latex gloves in direct contact with food.
	A commenter wrote to request that Arizona be proactive with banning gloves from food preparation.
	ADHS is banning the use of latex gloves in direct contact with food.
	The mother of a latex-allergic child wrote in support of the ban on the use of latex gloves in fo...
	ADHS appreciates the support.
	A registered nurse disabled by latex allergy wrote to educate ADHS about the dangers of latex and...
	ADHS appreciates the support.
	A commenter wrote to express concern about the growing epidemic of dangers associated with the us...
	ADHS is banning the use of latex gloves in direct contact with food.
	C. Post-Comment Period
	Public Comment
	ADHS Response
	ADHS received a request from all 15 county health departments for a 6-month delay in the effectiv...
	ADHS is designating an effective date of October 3, 2001.

	12. Any other matters prescribed by statute that are applicable to the specific agency or to any ...
	Not applicable

	13. Incorporations by reference and their location in the rules:
	R9-8-107: United States Food and Drug Administration, Food Code: 1999 Recommendations of the Unit...

	14. Was this rule previously adopted as an emergency rule?
	No

	15. The full text of the rules follows:


	TITLE 9. HEALTH SERVICES
	CHAPTER 8. DEPARTMENT OF HEALTH SERVICES FOOD, RECREATIONAL AND INSTITUTIONAL SANITATION
	ARTICLE 1. FOOD AND DRINK
	ARTICLE 1. FOOD AND DRINK
	R9-8-101. Definitions
	R9-8-102. Applicability
	R9-8-103. Food Establishment License Application
	R9-8-104. Time-frames
	Table 1. Time-frames (in days)
	R9-8-105. Issuance of License
	R9-8-106. License Suspension or Revocation
	R9-8-107. Food Safety Requirements
	R9-8-108. Inspection Standardization and Documentation
	R9-8-109. Cease and Desist and Abatement
	R9�8�111. Scope and legal authority Repealed
	R9�8�112. Definitions Repealed
	R9�8�113. Prohibition Repealed
	R9�8�114. Minimum standards Repealed
	R9�8�115. Right of entry Repealed
	R9�8�116. Examination and condemnation Repealed
	R9�8�117. Refuse Repealed
	R9�8�118. Plans Repealed
	R9�8�119. Permits Repealed
	R9�8�121. Non�specific places or operations; scope Repealed
	R9�8�122. Non�specific places or operations; general Repealed
	R9�8�123. Non�specific places or operations; physical plant Repealed
	R9�8�124. Non�specific places or operations; water supply Repealed
	R9�8�125. Non�specific places or operations; toilets and lavatories Repealed
	R9�8�126. Non�specific places or operations; utensils and equipment Repealed
	R9�8�127. Non�specific places or operations; wholesomeness and storage of food and drink Repealed
	R9�8�131. Food service establishments Repealed
	R9�8�132. Food care Repealed
	R9�8�133. Personnel Repealed
	R9�8�134. Equipment and utensils Repealed
	R9�8�135. Cleaning, sanitization and storage of equipment and utensils Repealed
	R9�8�136. Sanitary facilities and controls Repealed
	R9�8�137. Construction and maintenance of physical facilities Repealed
	R9�8�138. Mobile food units or pushcarts Repealed
	R9�8�139. Temporary food service Repealed
	R9�8�140. Compliance procedures Repealed
	R9�8�151. Shellfish Repealed
	R9�8�156. Vending machines; sanitation ordinance and code Repealed
	R9�8�160. Definition Repealed
	R9�8�161. Ice manufacturing plant; sanitation Repealed
	R9�8�162. Ice manufacturing plant; toilet and lavatory Repealed
	R9�8�163. Ice manufacturing plant; water supply Repealed
	R9�8�164. Ice manufacturing plant; miscellaneous Repealed
	R9�8�165. Ice making and dispensing equipment Repealed
	R9�8�171. Bakeries; definitions Repealed
	R9�8�172. Bakeries; general Repealed
	R9�8�173. Bakeries; physical plant Repealed
	R9�8�174. Bakeries; toilet and lavatory Repealed
	R9�8�175. Bakeries; water supply Repealed
	R9�8�176. Bakeries; utensils and equipment Repealed
	R9�8�177. Bakeries; refrigeration Repealed
	R9�8�178. Bakeries; storage; display; transportation Repealed
	R9�8�181. Definitions Repealed
	R9�8�182. General Repealed
	R9�8�183. Physical plant Repealed
	R9�8�184. Toilet and lavatory Repealed
	R9�8�185. Water supply Repealed
	R9�8�186. Utensils and equipment Repealed
	R9�8�187. Refrigeration; packaging; transportation Repealed
	R9�8�188. Processed meat and meat food product requirements for retail meat establishments Repealed
	R9�8�189. Inspections Repealed


	NOTICE OF FINAL RULEMAKING

	TITLE 18. ENVIRONMENTAL QUALITY
	CHAPTER 9. DEPARTMENT OF ENVIRONMENTAL QUALITY WATER POLLUTION CONTROL
	PREAMBLE
	1. Sections Affected Rulemaking Action
	Article 5 New Article R18-9-501 New Section

	2. The specific authority for the rulemaking, including both the authorizing statute (general) an...
	Authorizing statute: A.R.S. § 49-202.01
	Implementing statute: A.R.S. § 49-202.01

	3. The effective date of the rules:
	April 5, 2001

	4. A list of all previous notices appearing in the Register addressing the final rule:
	Notice of Rulemaking Docket Opening: 6 A.A.R. 4125, October 27, 2000
	Notice of Proposed Rulemaking: 6 A.A.R. 4432, November 24, 2000

	5. The name and address of agency personnel with whom persons may communicate regarding the rulem...
	Name: Shirley J. Conard
	Address: Arizona Department of Environmental Quality 3033 North Central Avenue, M0401A-422 Phoeni...
	Telephone: (602) 207-4632
	Fax: (602) 207-4674
	E-mail: conard.shirley@ev.state.az.us

	6. An explanation of the rule, including the agency’s reasons for initiating the rule:
	Polluted runoff from nonpoint sources is the largest source of pollution in Arizona’s impaired st...
	The Legislature directed the Department to adopt, by rule, a program to control nonpoint source d...
	As part of these duties, the Department must implement a Surface Water Quality General Grazing Pe...
	The Grazing Best Management Practices Advisory Committee, established under A.R.S. § 49�202.02, m...
	The terms and conditions of the Surface Water Quality General Grazing Permit are voluntary best m...
	In adopting voluntary grazing best management practices, A.R.S. § 49�202.01(C) requires the commi...
	1. The availability and effectiveness of alternative technologies,
	2. The economic and social impacts of alternative technologies on grazing and associated industries,
	3. The institutional considerations of alternative technologies, and
	4. The potential nature and severity of discharges from grazing activities and their effect on na...

	7. A reference to any study that the agency relied on in its evaluation of or justification for t...
	None

	8. A showing of good cause why the rule is necessary to promote a statewide interest if the rule ...
	Not applicable

	9. The summary of the economic, small business, and consumer impact:
	Proposing voluntary best management practices in this rulemaking allows the implementation of var...
	This rulemaking provides the state assurance that grazing operations that use these best manageme...
	A. Estimated Costs and Benefits to the Department of Environmental Quality.
	Minimal costs are realized by the Department as a result of this rulemaking.
	The Department currently has agreements with two federal agencies, the United States Department o...
	The request for information under subsection (B) allows the Department access to a permittee’s re...
	B. Estimated Costs and Benefits to Political Subdivisions.
	Political subdivisions of this state are not directly affected by the implementation and enforcem...
	C. Businesses Directly Affected By the Rulemaking. (Any person engaged in livestock grazing activ...
	The terms and conditions of the Surface Water Quality General Grazing Permit are voluntary. There...
	Requiring a permittee to make the information specified under subsection (B) available for Depart...
	The Grazing Best Management Practices Advisory Committee believes the voluntary best management p...
	D. Estimated Costs and Benefits to Private and Public Employment.
	Private and public employment are not directly affected by the implementation and enforcement of ...
	E. Estimated Costs and Benefits to Consumers and the Public.
	Consumers and the public are not directly affected by the implementation and enforcement of this ...
	F. Estimated Costs and Benefits to State Revenues.
	This rulemaking will have no impact on state revenues.

	10. A description of the changes between the proposed rules, including supplemental notices, and ...
	Minor grammatical and clarification changes were made throughout the rule package at the request ...

	11. A summary of the principal comments and the agency response to them:
	None

	12. Any other matters prescribed by statute that are applicable to the specific agency or to any ...
	None

	13. Incorporations by reference and their location in the rules:
	None

	14. Was this rule previously adopted as an emergency rule:
	No

	15. The full text of the rules follows:


	TITLE 18. ENVIRONMENTAL QUALITY
	CHAPTER 9. DEPARTMENT OF ENVIRONMENTAL QUALITY WATER POLLUTION CONTROL
	ARTICLE 5. GRAZING BEST MANAGEMENT PRACTICES
	ARTICLE 5. GRAZING BEST MANAGEMENT PRACTICES
	R18-9-501. Surface Water Quality General Grazing Permit


	NOTICE OF FINAL RULEMAKING

	TITLE 20. COMMERCE, BANKING, AND INSURANCE
	CHAPTER 1. DEPARTMENT OF COMMERCE
	PREAMBLE
	1. Sections Affected Rulemaking Action
	Article 4 New Article R20-1-401 New Section R20-1-402 New Section R20-1-403 New Section R20-1-404...

	2. The specific authority for the rulemaking, including both the authorizing statute (general) an...
	Authorizing statute: A.R.S. § 41-1504(B)(4)
	Implementing statutes: A.R.S. §§ 41-1518.01, 41-2704, 43-1088.01, and 43-1179

	3. The effective date of the rules:
	April 6, 2001

	4. A list of all previous notices appearing in the Register addressing the final rules:
	Notice of Rulemaking Docket Opening: 6 A.A.R. 2790, July 28, 2000
	Notice of Proposed Rulemaking: 6 A.A.R. 4803, December 29, 2000

	5. The name and address of agency personnel with whom persons may communicate regarding the rulem...
	Name: Joan Laurence
	Address: Arizona Department of Commerce 3800 North Central Ave., Suite #1500 Phoenix, Arizona 85012
	Telephone: (602) 280-8181
	Fax: (602) 280-1358

	6. An explanation of the rules, including the agency’s reasons for initiating the rules:
	During the 2000 legislative session, the Arizona legislature enacted the Technology Training Assi...
	Employers providing qualifying job training for their employees may apply for a tax credit not gr...
	The rules define terms used throughout the Article.
	These rules identify skills and occupations that are eligible for tax credits for training under ...

	7. A reference to any study that the agency relied on in its evaluation of or justification for t...
	Relating to determination of information technology skills and occupations that are in short supp...

	8. A showing of good cause why the rules are necessary to promote a statewide interest if the rul...
	Not applicable

	9. The summary of the economic, small business, and consumer impact:
	These rules are necessary to implement statutory provisions creating the Technology Training Prog...
	Employers providing training to their employees (“employer”) will incur an estimated cost of betw...
	The Department of Commerce (“Department”) will incur a substantial one-time cost estimated to be ...
	Impact on Training Providers arises primarily from statute rather than from these rules.
	Employees potentially eligible for training may benefit substantially from the program. However, ...
	The Office of the Secretary of State and the Governor’s Regulatory Review Council will each incur...
	The burden imposed on small businesses by this rulemaking is not significant and is necessary for...

	10. A description of the changes between the proposed rules, including supplemental notices, and ...
	A number of minor grammatical corrections were made, including punctuation and formatting changes...

	11. A summary of the principal comments and the agency response to them:
	The Department did not receive any comments relating to the rules as published in the Notice of P...

	12. Any other matters prescribed by statute that are applicable to the specific agency or to any ...
	Not applicable

	13. Incorporations by reference and their location in the rules:
	None

	14. Were these rules previously adopted as emergency rules?
	No

	15. The full text of the rules follows:


	TITLE 20. COMMERCE, BANKING, AND INSURANCE
	CHAPTER 1. DEPARTMENT OF COMMERCE
	ARTICLE 4. TECHNOLOGY TRAINING ASSISTANCE PROGRAM
	ARTICLE 4. TECHNOLOGY TRAINING ASSISTANCE PROGRAM
	R20-1-401. Definitions
	R20-1-402. Pre-Application and Application Process
	R20-1-403. Determination of Course Eligibility and Tax Credit
	R20-1-404. Tax Credit Eligibility
	R20-1-405. Tax Credit Amount
	R20-1-406. Protest




