Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which have
appeared in the Register first as proposed rules and have been through the formal rulemaking process including approval by the Gover-
nor’s Regulatory Review Council or the Attorney General. The Secretary of State shall publish the notice along with the Preamble and the
full text in the next available issue of the Register after the final rules have been submitted for filing and publication.

NOTICE OF FINAL RULEMAKING

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 30. BOARD OF TECHNICAL REGISTRATION

Editor’s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2012-03 as issued by Governor
Brewer. (See the text of executive order on page. 160.) The Governor’s Office authorized the notice to proceed through the
rulemaking process on November 16, 2010.

1.

[

[

6.

[R13-07]
PREAMBLE
Article, Part. or Section Affected (as applicable) Rulemaking Action
R4-30-122 Amend
R4-30-204 Amend
R4-30-212 Amend
R4-30-214 Amend
R4-30-271 Amend
R4-30-272 Amend
R4-30-301 Amend

Citations to the agency’s statutory rulemaking authority to include both the authorizing statute (general) and the
implementing statute (specific):
Authorizing statute: A.R.S. 88 32-106(A)(1) and (9), and 32-106(D) and (F).

Implementing statutes: A.R.S. §8 32-122.01, 32-122.03, 32-122.04, 32-123, 32-148 and 41-1092.07.

The effective date of the rule:
March 10, 2013

Citations to all related notices published in the Reqgister as specified in R1-1-409(A) that pertain to the record of the
final rulemaking package:
Notice of Rulemaking Docket Opening: 17 A.A.R. 4, January 7, 2011

Notice of Proposed Rulemaking: 18 A.A.R. 50, January 13, 2012
Notice of Supplemental Rulemaking: 18 A.A.R. 1120, May 18, 2012

The agency’s contact person who can answer guestions about the rulemaking:
Name: Melissa Cornelius, Deputy Director

Address: Board of Technical Registration
1110 W. Washington St., Suite 240
Phoenix, AZ 85007

Telephone: (602) 364-4930
Fax: (602) 364-4931
E-mail: Melissa.cornelius@azbtr.gov

An agency’s justification and reason why a rule should be made. amended, repealed or renumbered. to include an
explanation about the rulemaking:
The State Board of Technical Registration (Board) is charged with protecting the health, safety, and welfare of the
public. Toward this end, the Board examines, registers, and issues registrations and certificates to architects, assayers,
clandestine drug lab remediation firms and their employees, certified remediation specialists, engineers, geologists,
home inspectors, landscape architects, and land surveyors. Pursuant to A.R.S. § 32-106(A)(1), the Board has author-
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ity to adopt rules for the “performance of duties imposed upon it by law.” The subject rulemaking is submitted pursu-
ant to that authority.

This rulemaking proposes to amend seven of the Board’s rules. R4-30-122, the Board’s Subpoena rule, must be mod-
ified to remove the outdated phrase “Hearing Officer” and affirm the Board’s power to issue investigative subpoenas.

R4-30-204 should be modified in order to address a conflict that has arisen between the Board’s rule, which requires
that Architect applicants pass the national examination required for registration (the Architect Registration Examina-
tion) within five years of first taking any division of it, and the new national standard, which provides architect candi-
dates with five years to successfully complete the national examination from the date of passing the first of the
examination’s seven sections. The new national standard allows applicants a longer period of time to pass the compe-
tency examination than the Board’s rule. R4-30-212, and R4-30-214 must be modified to reflect the changes pro-
posed in R4-30-204.

R4-30-271 and R4-30-272 relate to drug lab remediation firm supervisors and workers. These proposed rules modifi-
cations move and update the language without making substantive changes.

Finally, R4-30-301 should be modified to remove and replace a reference to an incorrect web site regarding the Ari-
zona association of land surveyors.

The Governor’s Office has reviewed and granted the Board’s request for an exemption to the Rules Moratorium, in
place since 2009, in order to allow the Board to amend these rules to better protect the public’s health, safety and wel-
fare.

A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its
evaluation of or justification for the rule. where the public may obtain or review each study. all data underlying
each study. and any analysis of each study and other supporting material:

This rulemaking does not reference any relevant studies.

A showing of good cause why the rule is necessary to promote a statewide interest if the rulemaking will diminish a
previous grant of authority of a political subdivision of this state:
Not applicable

A summary of the economic. small business. and consumer impact:
The Board expects that updating the rules will benefit all parties involved in its regulatory processes. The proposed
rulemaking would clarify requirements for architect applicants seeking professional registration, matching Arizona’s
requirements with the national standards for testing the competency of professional architect candidates.

The proposed rule changes will not impose significant additional costs for small business. Architects will benefit
from the adoption of the national standard for completion of the Architect Registration Examination.

The proposed rulemaking would tighten language relating to enforcement and clarify compliance requirements,
which the Board expects will affect registrants and small businesses positively.

The proposed rulemaking is not expected to have a significant negative impact on the following sectors of the econ-
omy: 1) the competitiveness of professionals in Arizona compared to their counterparts from other states; 2) the
prices of goods and services in the state; 3) state revenues. The additional administrative costs to state agencies, such
as to the Board, the Secretary of State’s Office, and the Governor’s Regulatory Review Council, are not expected to
be significant.

10. A description of any changes between the proposed rulemaking. to include supplemental notices. and the final

rulemaking:
The Board made grammatical and formatting changes to this Notice of Final Rulemaking proposed by GRRC staff
and the Office of the Secretary of State. These changes also include the addition of the location information regarding
materials incorporated by reference.

11. Anagency’s summary of the public or stakeholder comments made about the rulemaking and the agency response

to the comments:
The Board did not receive any public or stakeholder comments related to these rules during its open comment period.

12. All agencies shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or

class of rules. Additionally. an agency subject to Council review under A.R.S. 8§ 41-1052 and 41-1055 shall respond
to the following questions:

a. Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-
mit is not used:
None of the Board’s proposed rule changes require permitting.

b. Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal
law and if so, citation to the statutory authority to exceed the requirements of federal law:
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Federal law relating to remediating hazardous waste is applicable to the subject of the proposed rules changes,
but this proposed rulemaking is not more stringent.

c. Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness

of business in this state to the impact on business in other states:
No one submitted analyses to the Board that compare the proposed rules’ impact on business in this state or other

states.

13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rule:
As contained in proposed rule R4-30-271(A)(11):

* 29 CFR 1926.62(l), effective January 8, 1998. 63 FR 1296.
As contained in proposed rule R4-30-301(13):
» Arizona Professional Land Surveyors Association Arizona Boundary Survey Minimum Standards

14. Whether the rule was previously made. amended or repealed as an emergency rule. If so. cite the notice published
in the Register as specified in R1-1-409(A). Also. the agency shall state where the text was changed between the
emergency and the final rulemaking packages:

Not applicable.

15. The full text of the rules follows:

TITLE 4. PROFESSIONS AND OCCUPATIONS

CHAPTER 30. BOARD OF TECHNICAL REGISTRATION

ARTICLE 1. GENERAL PROVISIONS

Section
R4-30-122. Issuance of Subpoenas

ARTICLE 2. REGISTRATION PROVISIONS

Section

R4-30-204. Examinations

R4-30-212.  Architect-in-training Designation

R4-30-214.  Architect Registration

R4-30-271.  On-site Onsite Supervisor Certification and Renewal
R4-30-272.  On-site Onsite Worker Certification and Renewal

ARTICLE 3. REGULATORY PROVISIONS

Section
R4-30-301. Rules of Professional Conduct

ARTICLE 1. GENERAL PROVISIONS

R4-30-122.  lIssuance of Subpoenas

Any party desiring the Board er-its-hearing-officers to issue a subpoena shall make application, stating the substance of the tes-
timony expected of the witness or the relevancy of the evidence to be produced. If the testimony or evidence appears to the
Board e+its-hearing-officer to be material and necessary, a subpoena shall be supplied. The affixing of the seal of the Board
and the signature of the Chairman, Secretary, Executive Director, %aémnrs%raﬂve—law—judgeshall be sufficient attestation of
the same. The party applying for the subpoena shall pay for service of the subpoena. A party is considered served at the time of
personal service or mailing of the document by certified mail that is addressed to the person’s last known address of record on
file with the Board.

ARTICLE 2. REGISTRATION PROVISIONS
R4-30-204. Examinations

g Board Review For Examlnatlon Equivalency: Appllcants Who W|sh to sit for Drofessmnal examlnatlon Who do not

possess an educational degree recognized by the applicable national council shall submit to the Board the following infor-
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mation for approval:

1. Name, residence address, mailing address if different from residence, and telephone number; ef the-apphicant;

2. Date of birth and secial-seeurity Social Security number efthe-applicant;

3. Citizenship Proof of citizenship or legal residence;

4. Category, and branch of engineering if applicable; ;

5. Name, mailing address, years attended, graduation date, major, and type of degree received from each college, uni-
versity, or educational institution the-appheant attended;

6. Certified transcripts sent directly to the Board from the registrar of each college, university, or educational institution
the-applicant attended;

7. Evidence of 72 at least 60 months of required education or experience, or both, in the category for which registration
is sought.
a. The name, current address, and telephone number of the applicant's current and former employers in the category

for which registration is sought;

dates Dates of employment;

apphicants Applicant’s title;

deseription Description of work performed; and

aumber Number of hours worked per week;

8. Names and addresses of applicant’s immediate supervisors in past and present employment in the category for which
registration is sought. If an applicant cannot supply the names and addresses of supervisors for at least three engage-
ments, the applicant shall provide to the Board a written, sworn statement explaining the inability to provide this
information, and the names and addresses of three additional references, unrelated to the applicant, at least two of
whom are registered in the category for which registration is sought;

9. Arrelease authorizing the Board to investigate the applicant's education and experience;

10. Certificate of Experience Record and Reference Forms from the applicant's present and past immediate supervisors.
The applicant shall also provide Certificate of Experience Record and Reference Forms from additional references as
required by the Board. The applicant shall provide the name, address, and telephone numbers of all references. The
applicant shall ensure that completed reference forms are provided to the Board;

11. Evidence of successful completion, or waiver by the Board, of the applicable in-training examination. An applicant
who has successfully completed an in-training examination in another jurisdiction in the category for which registra-
tion is sought equivalent to the examination for that category administered in Arizona shall submit proof of examina-

tlon dlrectly from the authorlty that admlnlstered the orlglnal examlnatlon An—appheaet—seekmg—ptefessmhal

menal—e*ammaﬂepr An appllcant seeklng professmnal reglstratlon asan assayer englneer geologlst or Iand surveyor
shall pass the applicable in-training examination before admission to the professional examination;

12. Certification that the information provided to the Board is accurate, true, and complete; and

13. The appllcable fees

[cH=NzN=

&B. The Board staff shall review all applications and, if necessary, refer completed applications to an advisory committee for

1

evaluation. If the application for examination is complete and in the proper form and the Board staff or committee is satis-
fied that all statements on the application are true and that the applicant is eligible to take the examination, the Board staff
or committee shall recommend that the Board certify the applicant as ellglble to take the examination er-exemptfrom-the
examinationrequirement. If for any reason the Board staff or committee is not satisfied that all of the statements on the
application are true or that the applicant is eligible in all respects for examination, the Board staff shall make a further
investigation of the applicant.

National Council Examinations:

1. Applicants for architect, landscape architect, engineer, or land surveyor registration who wish to sit for a professional
examination, and who have earned an educational degree recognized by the applicable national council. may apply
directly to the applicable national council to take that exam.

2. Applicants not possessing the appropriate degree pursuant to subsection (C)(1) may apply to the Board for examina-
tion approval and after Board review, may be recommended to the applicable national council for entry into the appli-
cable national examination. Applicants must meet all national council requirements for successful completion of
applicable examinations.

3. An applicant for professional examination in any category must take the examination within one year after receiving
approval. If an applicant fails to take an examination within one year after receiving approval, the applicant must sub-
mit a new application for professional examination to the Board.

4. An applicant exeeptfora-heme-inspector-appheant-who has failed any division of a pational multi-divisional exam-
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matlon shaII be redmred to meet the appllcable national counC|I S reqmrements for successful comDIetlon of the

+5. Examinations administered by a national council of which the Board is a member, or a professional association
approved by the Board, shall be given at the times and places determined by the testing agency. Once approved to sit
for a non-Board-administered examination, the applicant shall communicate all questions and concerns regarding
extensions, additional time, special accommodation, re-examination, reexamination, exam review and refunds to the
applicable testing agency. The Board shall not refund any examination fee paid to a testing agency.

Board Administered Examinations:

B-1.An examination administered by the Board shall be given at the times and places determined by the Board. Once the
Board approves an applicant to sit for a Board-administered examination, the applicant shall communicate all ques-
tions and concerns regarding extensions, special accommodations and refunds to the Board. The applicant shall make
any request for additional time or other special examination accommodation to the Board within a reasonable time
before the examination date.

£.2. An applicant who fails to achieve a passing grade on any division of any examination administered by the Board may
request re-exarrination reexamination by notifying the Board in writing of the applicant's desire to re-take retake the
examination and paying the applicable examination fee. An applicant who re-takes retakes any examination shall
advise the Board of any changes in the information provided under subsection (A) of this Section and R4-30-202(B)
within 30 days from the date of the change. The Board shall close an applicant's file if the Board does not receive
written confirmation from the applicant of the applicant's desire to re-take retake the Board-administered examination
within one year from the request for re-examination reexamination. An applicant whose file has been closed and who
later wishes to apply for examination shall submit a new examination application package to the Board.

&-3.An applicant for a Board-administered examination who wishes to review the applicant's examination scores shall file
a written request with the Board within 30 days after receiving notification of the failing grade. The applicant may
review an examination by making prior arrangements with the staff and paying the applicable fee. The applicant shall
complete any review within 60 days of the request for a review. In reviewing multiple choice questions, an applicant
may review only those questions that were incorrect.

H-4. An applicant who deS|res a re—grade reqrade of anR a Board admlnlstered examination

y: shall file a written request with the Board

Wlthln 30 days after receiving notlflcatlon of the falllng grade or Wlthln 30 days after reviewing the examination,

whichever is applicable, and pay the applicable fee. The applicant shall identify the questions to be reviewed. The

applicant shall state why a review of the item is justified. The applicant shall provide specific facts, data, and refer-

ences to support any assertion that the solution deserves more credit. The Board shall determine whether it will e-

grade regrade the examination.
35. The Board shall dery close an application file for registration examination

as-aarchitectassayerengineergeologist
landseape—aremteet—er—laﬁd—seweyer if the applicant fails to pass all divisions of the applicable examination within
five years after first taking passing any division of the examination unless the Board approves an extension.
6. If an applicant for professional examination fails to take the examination within five years from the examination
approval date, the Board shall close the application file. The applicant shall submit a new application to take the
applicable examination to the Board.

R4-30-212.  Architect-in-training Designation

A.

To qualify for admission to the in-training examination Architect Registration Examination solely on the basis of educa-
tion, an applicant shall be a graduate of a-five-year an architectural degree program accredited at the time of graduation by
the National Architectural Accrediting Board (NAAB).

To qualify for admission to the-in-training examination; Architect Registration Examination, an applicant who is not a

graduate of a five-year NAAB-accredited degree program shall have at least five years of education or experience or both

directly related to the practice of architecture. Experience directly related to the practice of architecture of a character sat-
isfactory to the Board includes but is not limited to the following:

1. Consultation: The active involvement in meetings, discussions, or the development of reports intended to provide
information, facts or advice for the purpose of planning, designing or locating buildings, structures, alterations or
construction projects.

2. Evaluation: The analysis of client's requirements involving space relations, expansion needs, site requirements and
flexibility, which serves as a basis for the development of appropriate design objectives.

3. Site design: Design experience including the utilization of land, placement of structures, form relationships, traffic
patterns, parking facilities and utility systems based upon an analysis of surface and subsurface conditions, ecological
requirements and the requirements imposed by law.

4. Building design: Design experience including the preparation of architectural, structural and interior drawings and
the development of specifications, and the selection and layout of building systems involving structural, mechanical,
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electrical, civil and interior considerations.

Construction review: The review or supervision of construction to ensure conformance with architectural or contract
specifications or requirements (maximum 12 months* credit).

Administration: Administrative experience including office and field administration, field testing, quotation requests,
change orders, cost accounting and project closeouts (maximum 12 months—credit).

Editing or writing: The editing or writing for publication of articles, books, newsletters or other written materials on
architectural subjects (maximum six months* credit).

Subprofessional experience: As defined in rule R4-30-101 (maximum six months* credit).

C. An applicant shall successfully complete the arehitect-in-training-examination Architect Registration Examination desig-
nated by the Board and provided by the National Council of Architectural Registration Boards.

D. Anapplicant who has completed the Architect Registration Examination and the Intern Development Program, but cannot

demonstrate completion of the required 96 months of education or experience, or both for registration, may apply for the

Architect In-Training designation.

R4-30-214.  Architect Registration
An applicant for architect registration shall complete all of the following:

A:1.An applicant shall provide evidence of successful completion of the National Council of Architectural Registration

Boards (NCARB) l-n{emsh+p Intem Development Program (IDP) tralnlng requwement er—dwerse—weﬂee*peﬂenee

B-2. An applicant shall successfully complete the professional architect examination designated by the Board and pro-
vided by the National Council of Architectural Registration Boards.
An applicant must demonstrate 96 months of architectural education or experience, or both, satisfactory to the Board

3.

prior to being granted registration.

R4-30-271.  ©n-site Onsite Supervisor Certification and Renewal
A. An applicant for en-site onsite supervisor certification shall submit an original and one copy of a completed application
package that-eentains containing the following:

1.

2.
3.
4

o

Name, residence address, mailing address if different from residence address, and telephone number;

Date of birth and seeial-seeurity Social Security number of the applicant;

Citizenship Proof of citizenship or legal residence;

State or jurisdiction in which any other professional or occupational certification, registration, or license is held by
the applicant, type of certification, registration, or license, number, and year granted;

Fhe name Name of the state or jurisdiction, the type of professional or occupational certification, registration, or
license the applicant is seeking, and the status of any professional or occupational certification, registration, or license
application pending in any state or jurisdiction;

A detailed explanatory statement, regarding:

a. Refusal Denial of professional or occupational certification, registration, or license by any state or jurisdiction;
b. Any pending disciplinary action in any state or jurisdiction on any professional or occupational certification, reg-
istration, or license held by the applicant;

Any alias or other name used by the applicant;

Any conviction for a felony or misdemeanor, other than a minor traffic violation; and

e. Anydisciplinary action taken by any state or jurisdiction on any professional or occupational registration, certifi-

oo
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cation, or license held by the applicant in any state or jurisdiction.

Certification that the information provided to the Board is accurate, true, and complete;

A copy of a current 40-hour HAZWOPER training certificate or a copy of a current 8-heur eight hour HAZWOPER

training refresher certificate and a copy of a 40-hour HAZWOPER training certificate;

9. Documentation of 12 months or more of en-site onsite experience in hazardous chemical decontamination projects
and a copy of a HAZWOPER training certificate that shows the applicant held valid HAZWOPER training certifica-
tion during the 12 months of experience;

10. Documentation of current AHERA contractor or supervisor certification or a copy of a current AHERA refresher cer-
tificate and a copy of an AHERA contractor or supervisor training certificate;

11. Documentation of successful completion of a lead training course that meets the requirements of 29 CFR 1926.62(1),
effective January 8, 1998, 63 FR 1296, (published by the U.S. Government Printing Office, P.O. Box 979050, St.
Louis. MO 63197-9000 and available electronically through the federal digital system at www.gpo.gov/fdsys/. the
The provisions of this requlation which are incorporated by reference and en-fie-with-the-Seeretary-of State; copies of
which are available at the office of the Board of Technical Registration. This rule does not include any later amend-
ments or editions of the incorporated matter.);

12. Documentation of successful completion of an eight hour training course approved by the Board that encompasses

the following:

©~

a. Clandestine drug laboratory site remediation best standards and practices contained in R4-30-305;
b. Chemical and physical hazards of a clandestine drug laboratory:
c. Typical manufacturing methods for methamphetamine, LSD, and ecstasy:
d. Typical flammable, combustible, corrosive, and reactive materials used in a clandestine drug laboratory:
e. Potential sharps and biohazards at a clandestine drug laboratory:
f.  Proper handling and disposal of wastes from the remediation of a clandestine drug laboratory; and
g. Other potential hazards or dangers that can be associated with a clandestine drug laboratory:
13. Documentation of successful completion of an 8-hour training course approved by the Board that encompasses the
following:
a. _Hazardous conditions and precautionary measures upon initial entry into a clandestine drug laboratory site,
b. _Assessing residual contamination,
c. _Preparing the work plans for remediation of a clandestine drug laboratory,
d. _Assessing structural stability for safe entry into a clandestine drug laboratory site,
e. _Characterizing waste from the remediation of a clandestine drug laboratory, and
f. _Preparing final reports on the remediation of the clandestine drug laboratory:

12:14. A signed release authorizing the Board to investigate the applicant’s education, experience, and good moral charac-
ter and repute; and

43:15. The applicable fee.

Beginning-September—30,2003,—an An applicant for renewal of en-site onsite supervisor certification shall submit an

application package that contains:
A completed renewal application form provided by the Board, signed and dated by the registrant applicant that pro-
vides the information contained in subsections (A)(1), (2), (6), and (7);

2. A copy of the registrant's current 8-hour eight-hour HAZWOPER training refresher certificate;

3. A copy of the reglstrant S current AH ERA refresher certlflcate

4 Wa 3 %

PR TP

64. F%me—seeeﬂd—aﬁd—a#s&bseqﬂeﬂ{—annual—reﬂewal& deeumen%aﬂen Documentatlon of successful completion of a 2-
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heur two-hour refresher training course approved by the Board that encompasses the following:

a. Clandestine Drug—kaberateryéﬂe—RemeeHaﬁewBest—Sﬁaﬁdardsﬂaﬁd—Praeﬁees drug laboratory site remediation

best standards and practices contained in R4-30-305;,

Hazardous conditions and precautionary measures for upon initial entry into a clandestine drug laboratory site;,

Preparation of the work plan for remediation of a clandestine drug laboratory;,

Assessment of the structural stability for safe entry into a clandestine drug laboratory site;,

Characterizing waste from the remediation of a clandestine drug laboratory;, and

Preparing the final report on the remediation of a clandestine drug laboratory;

5. The applicable fee.

C. The Board staff shall review all applications and, if necessary, refer completed applications to the Environmental Remedi-
ation Rules and Standards Committee for evaluation. If the application is complete and in the proper form, and the Board
staff or committee is satisfied that all statements on the application are true and that the applicant is eligible in all other
aspects to be certified, the Board staff or committee shall recommend that the Board certify the applicant. If for any reason
the Board staff or committee is not satisfied that all of the statements on the application are true, the Board staff shall
make a further investigation of the applicant. The Board staff or committee shall submit recommendations to the Board
for approval. The Board may also require & an applicant to submit additional oral or written information if the applicant
has not furnished satisfactory evidence of qualifications for certification.

R4-30-272.  ©n-SHe Onsite Worker Certification and Renewal
A. An applicant for en-site onsite worker certification shall submit an original and one copy of a completed application pack-
age containing that-eentains the following:

1. Name, residence address, mailing address if different from residence address, and telephone number;

2. Date of birth and secial-seeurity Social Security number of the applicant;

3. Citizenship-Proof of citizenship or legal residence;

4. State or jurisdiction in which any professional or occupational certification, registration, or license is held by the
applicant, type of certification, registration, or license; number; and year granted,;

5. Name of the state or jurisdiction, the type of professional or occupational certification, registration, or license the
applicant is seeking, and the status of any professional or occupational application pending in any state or jurisdic-
tion;

6. A detailed explanatory statement regarding:

a. Any refusal denial of professional or occupational certification, registration, or license by any state or jurisdic-
tion;

b. Any pending disciplinary action in any state or jurisdiction on any professional or occupational certification, reg-
istration, or license held by the applicant;

c. Any alias or other name used by the applicant;

d. Any conviction for a felony or misdemeanor, other than a minor traffic violation; and

e. Any disciplinary action taken by any state or jurisdiction on any professional or occupational certification, regis-
tration, or license held by the applicant in any state or jurisdiction;

7. Certification that the information provided to the Board is accurate, true, and complete;

8. Copy of a current 40-hour HAZWOPER training certificate or copy of a current 8-heur eight-hour HAZWOPER

training refresher certificate and a copy of a 40-hour HAZWOPER training certificate;

Documentation of successful completion of an eight-hour training course approved by the Board that encompasses
the following:

Clandestine Drug Laboratory Site Remediation Best Standards and Practices contained in R4-30-305;

Chemical and physical hazards of a clandestine drug laboratory;

Typical manufacturing methods for methamphetamine, LSD, and ecstasy:;

Typical flammable, combustible, corrosive, and reactive materials used in a clandestine drug laboratory:;
Potential sharps and biohazards at a clandestine drug laboratory:

Proper handling and disposal of wastes from the remediation of a clandestine drug laboratory; and

Other potential hazards or dangers that can be associated with a clandestine drug laboratory:

9:10. A signed release authorizing the Board to investigate the applicant's education, experience, and good moral charac-
ter and repute; and

10:11. The applicable fee.

B. Effeetive-September-36:2003-an An applicant for renewal of en-site onsite worker certification shall submit an applica-
tion package that contains:

1. A completed renewal application form provided by the Board, signed and dated by the applicant that provides the

information contained in subsections (A)(1), (2), (6) and (7);

2. A copy of the appllcant S current 8—heur |ght -hour HAZWOPER tramlng refresher certlflcate

D OoOO0oT
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4-3. The applicable fee.

C. The Board staff shall review all applications and, if necessary, refer completed applications to the Environmental Remedi-
ation Rules and Standards Committee for evaluation. If the application is complete and in the proper form, and the Board
staff or committee is satisfied that all statements on the application are true and the applicant is eligible in all other
respects to be certified, the Board staff or committee shall recommend that the Board certify the applicant. If for any rea-
son the Board staff or committee is not satisfied that all of the statements on the application are true, the Board staff shall
make a further investigation of the applicant. The Board staff or committee shall submit recommendations to the Board
for approval. The Board may also require an applicant to submit additional oral or written information if the applicant has
not furnished satisfactory evidence of qualifications for certification.

ARTICLE 3. REGULATORY PROVISIONS

R4-30-301.  Rules of Professional Conduct
All registrants shall comply with the following rules of professional conduct:

1.

2.

3.

10.

11.

12.

13.

A registrant shall not submit any materially false statements or fail to disclose any material facts requested in connec-
tion with an application for registration or certification, or in response to a subpoena.
A registrant shall not engage in fraud, deceit, misrepresentation or concealment of material facts in advertising, solic-
iting, or providing professional services to members of the public.
A registrant shall not commit bribery of a public servant as proscribed in A.R.S. § 13-2602, commit commercial brib-
ery as proscribed in A.R.S. § 13-2605, or violate any federal statute concerning bribery.
A registrant shall comply with state, municipal, and county laws, codes, ordinances, and regulations pertaining to the
registrant's area of practice.
A registrant shall not violate any state or federal criminal statute mvolvmg dlshonesty fraud, misrepresentation,
embezzlement theft, forgery perjury, bribery, or breach of fiduciary duty—

' . The Board may take action against a registrant’s license or certificate if a violation of the
law is reasonably related to a registrant’s area of practice.
A registrant shall apply the technical knowledge and skill that would be applied by other qualified registrants who
practice the same profession in the same area and at the same time.
A registrant shall not accept an engagement if the duty to a client or the public would conflict with the registrant's
personal interest or the interest of another client without making a full written disclosure of all material facts of the
conflict to each person who might be related to or affected by the engagement.
A registrant shall not accept compensation for services related to the same engagement from more than one party
without making a full written disclosure of all material facts to all parties and obtaining the express written consent of
all parties involved.
A registrant shall make full disclosure to all parties concerning:
a. Any transaction involving payments to any person for the purpose of securing a contract, assignment, or engage-

ment, except payments for actual and substantial technical assistance in preparing the proposal; or
b. Any monetary, financial, or beneficial interest the registrant holds in a contracting firm or other entity providing
goods or services, other than the registrant's professional services, to a project or engagement.

A registrant shall not solicit, receive, or accept compensation from material, equipment, or other product or services
suppliers for specifying or endorsing their products, goods or services to any client or other person without full writ-
ten disclosure to all parties.
If a registrant's professional judgment is overruled or not adhered to under circumstances where a serious threat to the
public health, safety, or welfare may result, the registrant shall immediately notify the responsible party appropriate
building official, or agency, and the Board of the specific nature of the public threat.
If called upon or employed as an arbitrator to interpret contracts, to judge contract performance, or to perform any
other arbitration duties, the registrant shall render decisions impartially and without bias to any party.
To the extent applicable to the professional engagement, a registrant shall conduct a land survey engagement in
accordance with the April 12, 2001 Arizona Professional Land Surveyors Association (APLS) Arizona Boundary
Survey Minimum Standards, available at www.azapls.org and from APLS, 3346 East Menadota Drive, Phoenix, AZ.
as-adepted-by-the The Board of Technical Registration adopted them on June 15, 2001-the-previsions-ef-which-are
and incorporated them ir into this subsection by reference and-en-file-with-the-Office-of the-Secretary-of State. This
incorporation by reference does not include any later amendments or editions and is available at the Beards office of
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the Board of Technical Registration. are-APLESat-www-aia-org.

14. A registrant shall comply with any subpoena issued by the Board or its designated administrative law judge.

15. A registrant shall update the registrant's address and telephone number of record with the Board within 30 days of the
date of any change.

16. A registrant shall not sign, stamp, or seal any professional documents not prepared by the registrant or a bona fide
employee of the registrant.

17. Except as provided below and in subsections (18) and (19), a registrant shall not accept any professional engagement
or assignment outside the registrant's professional registration category unless:

a. The registrant is qualified by education, technical knowledge, or experience to perform the work; and
b. The work is exempt under A.R.S. § 32-143.

18. A registered professional engineer may accept professional engagements or assignments in branches of engineering
other than that branch in which the registrant has demonstrated proficiency by registration but only if the registrant
has the education, technical knowledge, or experience to perform such engagements or assignments.

19. Except as otherwise provided by law, a registrant may act as the prime professional for a given project and select col-
laborating professionals; however, the registrant shall perform only those professional services forwhieh that the reg-
istrant is qualified by registration to perform and shall seal and sign only the work prepared by the registrant or by the
registrant's bona fide employee.

20. A registrant who is designated as a responsible registrant shall be responsible for the firm or corporation. The Board
may impose disciplinary action on the responsible registrant for any violation of Board statutes or rules that is com-
mitted by a non-registrant employee, firm, or corporation.

21. A registrant shall not enter into a contract for expert witness services on a contingency fee basis or any other arrange-
ment in a disputed matter where the registrant's fee is directly related to the outcome of the dispute.

NOTICE OF FINAL RULEMAKING

TITLE 9. HEALTH SERVICES

CHAPTER 28. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM
ARIZONA LONG-TERM CARE SYSTEM

Editor’s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2012-03 as issued by Governor
Brewer. (See the text of executive order on page. 160.) The Governor’s Office authorized the notice to proceed through the
rulemaking process on August 16, 2012.
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[R13-02]
PREAMBLE
Article, Part. or Section Affected (as applicable) Rulemaking Action:
R9-28-702 New Section
R9-28-703 New Section

Citations to the agency’s statutory rulemaking authority to include both the authorizing statute (general) and the
implementing statute (specific):
Authorizing statute: A.R.S. §8 36-2903.01, 36-2903, 36-2932

Implementing statute: A.R.S. 8§ 36-2999.52, 36-2999.54

The effective date of the rule:
January 8, 2013

a. If the agency selected a date earlier than the 60 day effective date as specified in A.R.S. § 41-1032(A). include
the earlier date and state the reason or reasons the agency selected the earlier effective date as provided in
AR.S. § 41-1032(A)(1) through (5):

The agency requests an immediate effective date of January 8, 2013. As required by A.R.S. § 41-1032(A)(2) and
(A)(3), the rulemaking will avoid a violation of federal law or regulation or state law and will comply with dead-
lines for the nursing facility assessment established in statute.

If the agency selected a date later than the 60 day effective date as specified in A.R.S. 41-1032(A). include the
later date and state the reason or reasons the agency selected the later effective date as provided in A.R.S. § 41-

1032(B).
Not applicable

[=
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Citations to all related notices published in the Reqgister as specified in R1-1-409(A) that pertain to the record of the
final rulemaking package:
Notice of Rulemaking Docket Opening: 18 A.A.R. 2370, September 28, 2012

Notice of Proposed Rulemaking: 18 A.A.R. 2336, September 28, 2012

The agency’s contact person who can answer guestions about the rulemaking:
Name: Mariaelena Ugarte

Address: AHCCCS
Office of Administrative Legal Services
701 E. Jefferson, Mail Drop 6200
Phoenix, AZ 85034

Telephone: (602) 417-4693

Fax: (602) 253-9115

E-mail: AHCCCSRules@azahcccs.gov
Web site: www.azahcccs.gov

An agency’s justification and reason why a rule should be made. amended, repealed or renumbered. to include an
explanation about the rulemaking:
A.R.S. § 36-2999.52 authorizes the Administration to administer a provider assessment on health care items and ser-
vices provided by nursing facilities and to make supplemental payments to nursing facilities for covered Medicaid
expenditures. The Administration is proposing rule to delineate the method for imposing the assessment, the criteria
for qualifying for supplemental payments, and the method for determining the amount of supplemental payments.

A reference to any study relevant to the rule that the agency reviewed and either relied on or did not rely on in its
evaluation of or justification for the rule. where the public may obtain or review each study. all data underlying
each study. and any analysis of each study and other supporting material:

A study was not referenced or relied upon when revising these regulations.

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will
diminish a previous grant of authority of a political subdivision of this state:
Not applicable.

A summary of the economic. small business. and consumer impact:

The Administration anticipates a minimal to moderate economic impact to individual qualifying nursing facilities.
Under the statute, the amount of the assessment cannot exceed three and one-half percent of the net patient service
revenue. The estimated amount of the aggregate assessment for the fiscal year ending September 30, 2013, is $18M.
Ninety-nine percent of the funds will be used as the non-federal share of supplemental payments to qualifying nursing
facilities through the Medicaid program administered by AHCCCS. Because those funds will be matched with fed-
eral funds, the estimated amount of the aggregate supplemental payments for the fiscal year ending September 30,
2013, is $50M.

Minimal = less than $200,000
Moderate = $200,000 to $400,000
High = $400,000 or over

10. A description of any changes between the proposed rulemaking. to include supplemental notices. and the final

rulemaking:
The following technical changes were made between the proposed rulemaking and the final rulemaking:

R9-28-702(D)(3) — where the rule language stated “fewer annual Medicaid days than” it should have said “the num-
ber of annual Medicaid days greater than or equal to because those facilities with a high Medicaid volume should
pay the $1. This rate was chosen by the Nursing Facility Association when sponsoring the bill to meet the payments
intended to be generated. Slope calculations were used for a broad based and uniform tax as referred to under 42 CFR
433.68(e)(2).

R9-28-703(A)(1) — where the rule language stated “Estimating the nursing facility assessments computed for the
upcoming assessment year” should state “Estimating the nursing facility assessments to be collected in the upcoming
assessment year” because the assessment is not computed within the description of the payment rule.

11. Anagency’s summary of the public or stakeholder comments made about the rulemaking and the agency response

to the comments:
The proposed rule language was available on the AHCCCS web site, www.azahcccs.gov, as of September 10, 2012.
The following oral or written comments were received by the close of the comment period, 5:00 p.m., October 29,
2012.
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Rule Cite
Line #

Comment
From

Comment

Analysis/Recommendation

R9-22-702(D)(3)

Kathleen Pagels

Page 7 Rule Says:

3. For a nursing facility with fewer annual
Medicaid days than the number required to
achieve a slope of at least 1 applying the uni-
formity tax waiver test described in 42 CFR
433.68(e)(2), the provider assessment is cal-
culated by multiplying the nursing facility’s
non-Medicare resident day data for each
assessment year by $1.00.

We Think it Should Say:

should read “Greater than or equal to annual
Medicaid days” than the number required

(Essentially, as we see it, the posted rule is
not correct- everybody but the high Medicaid
would only pay $1 while the high MA volume
would pay the $7.50-exactly opposite of the
model developed- so it would have a great
impact.)

The Administration agrees

with the suggested change

and has made the change in
rule.

Matt Luger

The reconciliation process as described, how-
ever, is problematic as it “punishes” the com-
pliant facilities who remit their Provider
Assessment fees in a proper and timely man-
ner, and does nothing to disincent the non-
compliant facilities not making their required
Assessment payments. If at the end of the pro-
gram year, more funds have been distributed
than collected, it appears that ALL the partici-
pant facilities would be subject to a fund
recoupment by AHCCCS, based on their per-
centage of ALTCS patient days. This is not an
equitable method.

As AHCCCS will be receiving additional
funding under this program for new overhead
expense, it would seem reasonable for a part-
time FTE to serve as liaison to the Dept. of
Revenue for the Assessment program. Only
after AHCCCS and DOR agree that a particu-
lar facility has made the correct and timely
remittal of their quarterly Provider Assess-
ment should approval be given to release
Assessment payments to that facility. In that
manner, as no individual provider would
receive Assessment funds until they have met
their remittal obligation, there should be no
need for an aggregate annual reconciliation
process, or, at worst, there should be a dra-
matically diminished look-back review that
was facility-specific, as opposed to blanket
across the entire provider continuum. This
change will better insure provider compliance
with Assessment payment requirements and
serve to prevent extensive gaming of the new
system.

The issue of whether a facil-
ity pays taxes or not lies in
the jurisdiction of the Depart-
ment of Revenue; AHCCCS
has no authority to be privy
to this information.

Due to the confidential
nature of taxpayer informa-
tion, AHCCCS is not privy
to, nor can the Department of
Revenue disclose, which
facilities have or have not
paid the assessment in a
timely fashion. Furthermore,
in general, if distributions to
facilities are directly related
to payment of the assess-
ment, federal financial partic-
ipation is not available for
the distributions. The amend-
ment to the rule proposed by
the commenter has not been
reviewed or approved by the
federal government, and it is
unlikely that approval for
such an amendment could be
obtained.
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All agencies shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or
class of rules. Additionally. an agency subject to Council review under A.R.S. 8§ 41-1052 and 41-1055 shall respond
to the following questions:

Not applicable

a. Whether the rule requires a permit. whether a general permit is used and if not, the reasons why a general per-
mit is not used:
No permit is required by this rulemaking.

Whether a federal law is applicable to the subject of the rule, whether the rule is more stringent than federal
law and if so. citation to the statutory authority to exceed the requirements of federal law:
The rule must conform to the requirements of 42 U.S.C. 1396b(w) and the implementing federal regulations
found at 42 CFR Part 433, Subpart B. An assessment or supplemental payments that do not meet federal require-
ments would result in a reduction in federal financial participation in the Medicaid program administered in Ari-
zona. As indicated in the statute, federal approval for the assessment and the supplemental payments is required.
As such, the rule will not exceed the parameters of federal law.

Whether a person submitted an analysis to the agency that compares the rule’s impact of the competitiveness

of business in this state to the impact on business in other states:
No analysis was submitted.

A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rule:
Not applicable

[=

o

14. Whether the rule was previously made. amended or repealed as an emergency rule. If so. cite the notice published

in the Reqgister as specified in R1-1-409(A). Also. the agency shall state where the text was changed between the
emergency and the final rulemaking packages:
Not applicable

The full text of the rules follows:

TITLE 9. HEALTH SERVICES

CHAPTER 28. ARIZONA HEALTH CARE COST CONTAINMENT SYSTEM
ARIZONA LONG-TERM CARE SYSTEM

ARTICLE 7. STANDARDS FOR PAYMENTS

Section
R9-28-702.  Repealed Nursing Facility Assessment
R9-28-703.  Repealed Nursing Facility Supplemental Payments

ARTICLE 7. STANDARDS FOR PAYMENTS

R9-28-702.  Repealed Nursing Facility Assessment

A

|

1

For purposes of this Section, in addition to the definitions under A.R.S. § 36-2999.51, the following terms have the fol-

lowing meaning unless the context specifically requires another meaning:

“Assessment year” means the 12 month period beginning October 1st each year.

“Nursing Facility Assessment” means a tax paid by a qualifying nursing facility to the Department of Revenue on a quar-
terly basis established under A.R.S. § 36-2999.52.

“Medicaid days” means days of nursing facility services paid for by the Administration or its contractors as the primary
payor and as reported in AHCCCS’ claim and encounter data.

“Medicare days” means resident days where the Medicare program, a Medicare advantage or special needs plan, or the
Medicare hospice program is the primary payor.

Subject to Centers for Medicare and Medicaid Services (CMS) approval, effective October 1, 2012, nursing facilities shall

be subject to a provider assessment payable on a quarterly basis.
All nursing facilities licensed in the state of Arizona shall be subject to the provider assessment except for:

1. A continuing care retirement community,

2. A facility with 58 or fewer beds,

3. A facility designated by the Arizona Department of Health Services as an Intermediate Care Facility for the Mentally
Retarded. or

4. A tribally owned or operated facility located on a reservation.
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D. The Administration shall calculate the prospective nursing facility provider assessment for qualifying nursing facilities as
follows:

1. AHCCCS shall utilize each nursing facility’s Universal Accounting Report (UAR) submitted to the Arizona Depart-
ment of Health Services as of August 1st immediately preceding the assessment year. In addition, by August 1st each
year, each nursing facility shall provide AHCCCS with any additional information necessary to determine the assess-
ment. For any nursing facility that does not provide by August 1st the additional information requested by AHCCCS,
AHCCCS shall determine the assessment based on the information available.

2. For each nursing facility, other than a nursing facility noted in subsection (D)(3). the provider assessment is calcu-
lated by multiplying the nursing facility’s non-Medicare resident day data for each assessment year by $7.50.

3. For a nursing facility with the number of annual Medicaid days greater than or equal to the number required to
achieve a slope of at least 1 applying the uniformity tax waiver test described in 42 CFR 433.68(e)(2). the provider
assessment is calculated by multiplying the nursing facility’s non-Medicare resident day data for each assessment
year by $1.00.

4. The number of annual Medicaid days used in subsection (D)(3) shall be recalculated each August 1, to achieve a
slope of at least 1 applying the uniformity tax waiver test described in 42 CFR 433.68(e)(2).

5. The assessment calculated under subsections (D)(2). (D)(3) and (D)(4). shall not exceed 3.5 percent of aggregate net
patient service revenue of all assessed providers.

6. AHCCCS will forward the provider assessment by facility to the Department of Revenue by September 1st preceding

the assessment year.

R9-28-703.  Repealed Nursing Facility Supplemental Payments

A. On an annual basis, AHCCCS shall determine the total funds available in the nursing facility assessment fund available
for supplemental payments by:
1. Estimating the nursing facility assessments to be collected in the upcoming assessment year,

Subtracting one percent of the total estimated assessments, and

Multiplying the appropriate federal matching assistance percentage (FMAP) by the difference of subsections (A)(1)

and (A)(2).

B. AHCCCS shall calculate each year’s quarterly supplemental payments to each nursing facility with Medicaid utilization,
excluding ICFMRs, by:
1. Determining each facility’s proportion of Medicaid resident bed days to total nursing facility Medicaid resident bed

days by utilizing adjudicated claims and encounter data for the most recent 12 month period. including appropriate

claims lag.

2.
3.

2. Multiplying subsections (B)(1) and (A)(3).
3. Dividing the payments determined under subsection (B)(2) by four.

C. AHCCCS and its contractors shall make quarterly supplemental payments to nursing facility providers.

D. Following the end of each assessment year, AHCCCS shall reconcile the supplemental nursing facility payments made
during the assessment year to the annual deposits to the nursing facility assessment fund for the same year less one percent
of the actual assessments deposited in the fund plus federal matching funds. The proportion of each nursing facility’s
Medicaid resident bed days shall be used to calculate the reconciliation amounts. AHCCCS and its contractors shall make
additional payments to or recoupments from nursing facilities based on the reconciliation.

E. Aaqggaregate supplemental payments to nursing facilities shall not exceed upper payment limits established under 42 CFR

447.272.
E. A facility must be open on the date the supplemental payment is made in order to receive a payment.

NOTICE OF FINAL RULEMAKING

TITLE 17. TRANSPORTATION
CHAPTER 3. DEPARTMENT OF TRANSPORTATION
HIGHWAYS

Editor’s Note: The following Notice of Final Rulemaking was reviewed per Executive Order 2012-03 as issued by Governor
Brewer. (See the text of executive order on page 160.) The Governor’s Office authorized the notice to proceed through the
rulemaking process on August 9, 2011.

[R13-08]

PREAMBLE

1. Article, Part. or Section Affected (as applicable) Rulemaking Action
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R17-3-301 Amend
R17-3-302 Amend
R17-3-303 Amend
R17-3-304 Repeal
R17-3-305 Amend
R17-3-306 Repeal

Citations to the agency’s statutory rulemaking authority to include both the authorizing statutes (general) and the

implementing statutes (specific):

Authorizing statutes: A.R.S. 88 28-366 and 28-7148
Implementing statutes: A.R.S. 8§ 28-7141 to 28-7149, 28-7152

The effective date of the rules:

March 10, 2013

Citations to all related notices published in the Reqgister as specified in R1-1-409(A) that pertain to the record of the

final rulemaking package:

Notice of Rulemaking Docket Opening: 17 A.A.R. 2422, December 2, 2011
Notice of Proposed Rulemaking: 18 A.A.R. 1672, July 13, 2012

The agency’s contact person who can answer guestions about the rulemaking:

Name: Jane McVay

Address: Arizona Department of Transportation
Government Relations and Policy Development Office
206 S. 17th Ave., MD 140A
Phoenix, AZ 85007

Telephone: (602) 712-4279

Fax: (602) 712-3232

E-mail: jmcvay@azdot.gov

Web site: http://www.azdot.gov/Government_Relations/adotrules/

Please visit the Arizona Department of Transportation (ADOT) web site to track progress of this rule and any other
agency rulemaking matters.

An agency’s justification and reason why a rule should be made, amended. repealed. or renumbered. to include an

explanation about the rulemaking:

These rules incorporate by reference the October 1, 2010 federal relocation assistance regulations, complete the
course of action prescribed in a Five-Year Rule Review report on relocation assistance, and update the rule language
in accordance with the Administrative Procedure Act and related rules. These rules have not been updated since 2003.
The Arizona Department of Transportation (ADOT) administers relocation assistance in the state, which is based on
the federal statutes, the Uniform Relocation Assistance and Real Property Acquisition Policies for Federal and Feder-
ally Assisted Programs of 1970 as amended, 42 U.S.C. 4601 et seq. These statutes are referred to in this document as
the Uniform Act. ADOT is required to follow this program for federally-funded transportation projects. Federal regu-
lations prescribe the maximum replacement housing and moving expense payments that a displaced person or busi-
ness may receive as relocation assistance. ADOT implements the relocation assistance program and provides
relocation assistance required under the federal statutes and regulations. The Arizona Legislature has also adopted
state relocation assistance statutes and ADOT has promulgated relocation assistance rules to implement the federal
program. ADOT has determined that the focus of this rulemaking is to update the relocation assistance rules without
addressing the separate functions of real property acquisition and utility relocation, which are included in the federal
statutes.

A.R.S. 8 28-7148 requires the ADOT Director to adopt rules to ensure that relocation payments and assistance to dis-
placed persons due to transportation facility construction or reconstruction are administered in a fair, reasonable, and
uniform manner. A.R.S. § 28-7148(A)(2) requires a displaced person who makes proper application for an authorized
payment to be paid promptly, or in a hardship case, to be paid in advance.

A.R.S. § 28-7141 contains primary definitions that relate to relocation assistance. ADOT, the displacing agency, is
required under A.R.S. 8 28-7142 to ensure that relocation assistance advisory services are made available to all per-
sons displaced by the agency. These services include determining the needs and preferences of displaced persons,
providing information on the availability and costs of comparable replacement dwellings for displaced persons and
businesses, and providing services to minimize hardships of persons adjusting to relocation. Displaced persons or
businesses meeting certain criteria are eligible to receive payment for actual reasonable moving expenses not to
exceed $10,000 to reestablish a displaced farm or small business at a new site under A.R.S. § 28-7143. A.R.S. § 28-
7144 requires the displacing agency to pay no more than $22,500 to a person displaced from a dwelling owned and
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occupied for at least 180 days before the initiation of negotiations to acquire the property. After paying for the prop-
erty, ADOT is required under A.R.S. § 28-7145 to reimburse the property owner for certain expenses the owner
incurred for recording fees, transfer taxes, and a pro rata portion of real property taxes paid and allocated to a period
after the date when the title was vested in the state. Under A.R.S. § 28-7146(B), ADOT is also required to make pay-
ment, not to exceed $5,250, to a displaced tenant who occupied a dwelling for at least 90 days, to enable the person to
lease or rent a comparable replacement dwelling for no more than 42 months. A.R.S. § 28-7147 allows a displaced
person who is aggrieved by a determination of payment eligibility to have the ADOT Director review the person’s
application.

R17-3-301 incorporates by reference numerous sections of the Code of Federal Regulations on relocation assistance
and Appendix A to Part 24 as it relates to Subparts A, C, D, and E, revised as of October 1, 2010. R17-3-302 is
amended to modify general provisions in 49 CFR 24, Subpart A to address circumstances in Arizona, including 49
CFR 24.2 regarding definitions and acronyms, 49 CFR 24.5 on manner of notices, 49 CFR 24.9 on recordkeeping and
reports, and 49 CFR 24.10 on appeals. The rules modify relocation assistance definitions and change the record reten-
tion period for displacement activities to at least three years after each property owner and displaced person receives
a final payment. This record retention period complies with federal regulations and is no more stringent than federal
regulations. The rules delete the definition of business because the inclusion of a farm operation in this definition
conflicts with federal regulations. The rules add a cross-reference to the definition of decent, safe, and sanitary dwell-
ing. In addition, the rules modify the definition of “Uniform Act” by referring to the Uniform Relocation Assistance
and Real Property Acquisition Policies Act of 1970, as amended (42 U.S.C. 4601 et seq.).

R17-3-303 amends provisions substituted for 49 CFR 24.206 relating to eviction requirements. These provisions pro-
vide that persons who occupy real property, are in unlawful occupancy, and meet certain factors, may be entitled to
relocation payments and assistance. This rulemaking repeals R17-3-304 and R17-3-306 because the Department fol-
lows the corresponding federal regulations and no additional changes are needed. R17-3-305 contains a requirement
that the interest rate on a new mortgage shall not exceed the prevailing fixed interest rate for conventional mortgages
and requires certain mortgage documents if a displaced person plans to buy down the interest rate.

The relocation assistance program provides financial assistance for replacement housing and moving costs as pre-
scribed in federal and state statutes and regulations to displaced persons and businesses relocated because of transpor-
tation facility construction and reconstruction. This assistance allows displaced persons and businesses to move and
reestablish their homes and businesses.

A reference to any study relevant to the rules that the agency reviewed and either relied on or did not rely on in its

evaluation of or justification for the rules. where the public may obtain or review each study. all data underlying

each study. and any analysis of each study and other supporting material:

ADOT did not review or rely on any study.

A showing of good cause why the rulemaking is necessary to promote a statewide interest if the rulemaking will

diminish a previous grant of authority of a political subdivision of this state:

Not applicable

A summary of the economic, small business. and consumer impact:

The relocation assistance program provides financial assistance and services to displaced persons and businesses that
are relocated because of transportation facility construction and reconstruction. Persons and businesses displaced by
ADOT may receive relocation assistance for replacement housing and moving expenses to reestablish homes and
businesses. ADOT helps small businesses to identify relocation issues and develops a successful plan to reestablish
small businesses at a new location. The federal regulations and state statutes prescribe the maximum housing and
moving expense payments that a displaced person or business may receive. The rules provide a positive economic
impact to those businesses and individuals that receive relocation assistance payments to cover some of the housing
and moving costs incurred due to displacement. In addition, the motoring public benefits from completed transporta-
tion projects that improve and expand the state transportation system. Transportation construction projects enhance
the state’s economy by increasing jobs, expanding businesses, and increasing state and local tax revenue. Relocation
of displaced persons and businesses allows ADOT to complete construction programs that enhance the state transpor-
tation network. ADOT contracts with businesses to provide relocation assistance services, which increase state and
local tax revenue and provide employment.

In calendar year 2011, ADOT spent about $5.6 million for residential and business relocation. Ten percent of this
amount was expended for residential relocation, and the remainder for commercial relocation required to relocate dis-
placed businesses and individuals because of highway construction and expansion. During calendar year 2011,
ADOT paid residential and commercial moving costs for 235 displaced persons and 20 businesses. ADOT has a lim-
ited amount of funding to construct transportation programs and projects and provide relocation assistance to dis-
placed persons and businesses. In addition to these costs, ADOT also pays minimal costs to complete this
rulemaking. The program has intangible benefits, such as goodwill and good relations. These benefits extend to other
state agencies and political subdivisions because ADOT serves as the lead relocation agency in the state. Relocation
services lessen disruption to the public and governmental agencies. Due to funding and regulatory limitations, dis-
placed persons or businesses are likely to incur some relocation-related costs that are not payable under this program.

10. A description of any changes between the proposed rulemaking. to include supplemental notices. and the final
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rulemaking:

ADOT made grammatical and clarifying language changes to the proposed rules to conform to rulemaking format
and style requirements of the Administrative Procedure Act, the Office of the Secretary of State, the Governor’s Reg-
ulatory Review Council, and to comply with the Uniform Act. Language was added in R17-3-301(A) stating that the
incorporated material is available free of charge at the web site indicated. In R17-3-302, the definition of Uniform
Act was modified to refer to the Uniform Relocation and Real Property Acquisition Policies Act of 1970, as amended
(42 U.S.C. 4601 et seq.). Federal reference citations were also added in the definition of notice of intent to acquire or
notice of eligibility for relocation assistance in R17-3-302. Amendments were made to R17-3-303(1) stating that any
person who occupies real property and is in unlawful occupancy on the date of initiation of negotiations, is presumed
to be entitled to relocation payments unless certain factors apply. ADOT is required to use the listed factors to deter-
mine eligibility of an unlawful occupant for advisory relocation assistance.

11. Anagency’s summary of the public stakeholder comments made about the rulemaking and the agency response to
the comments:

ADOT did not receive any comments on this rulemaking.

12. All agencies shall list other matters prescribed by statute applicable to the specific agency or to any specific rule or
class of rules. Additionally. an agency subject to Council review under A.R.S. 8§ 41-1052 and 41-1055 shall respond
to the following questions:

Not applicable
a.  Whether the rule requires a permit, whether a general permit is used and if not, the reasons why a general per-
mit is not used:
A permit is not required under these rules.
b. Whether a federal law is applicable to the subject of the rule. whether the rule is more stringent than federal
law and if so, citation to the statutory authority to exceed the requirements of federal law:
The federal relocation assistance law, the Uniform Relocation Assistance and Real Property Acquisition Policies
for Federal and Federally Assisted Programs, as amended (42 U.S.C. 4601 et seq.) is applicable to the rules. The
rules are no more stringent than federal law.
c. Whether a person submitted an analysis to the agency that compares the rules’ impact of the competitiveness
of business in this state to the impact on business in other states:
Not applicable
13. A list of any incorporated by reference material as specified in A.R.S. § 41-1028 and its location in the rules:
R17-3-301: 49 CFR 24.1 through 24.10, 49 CFR 24.201 through 24.209, 49 CFR 24.301 through 24.305, 49 CFR
24.401 through 24.404, 49 CFR 24.501 through 24.503, 49 CFR 24.601 through 24.603, and Appendix A to Part 24
as it relates to Subparts A, C, D, and E, published October 1, 2010.

14. Whether the rule was previously made, amended. or repealed as an emergency rule. If so, cite the notice published
in the Register as specified in R1-1-409(A). Also. the agency shall state where the text was changed between the
emergency and the final rulemaking packages:

Not applicable
15. The full text of the rules follows:
TITLE 17. TRANSPORTATION
CHAPTER 3. DEPARTMENT OF TRANSPORTATION
HIGHWAYS
ARTICLE 3. RELOCATION ASSISTANCE
Section

R17-3-301.  Relocation Assistance; Adoption of Federal Regulations
R17-3-302.  Relocation Assistance; 49 CFR Part 24, Subpart A - General
R17-3-303. Relocatlon ASS|stance 49 CFR Pare24 Subpart C General Relocatlon Requwements

R17-3-304.

Repealed

R17-3-305. Relocatlon ASS|stance 49 CFR Part 24 Subpart E Replacement Housmg Payments

R17-3-306.

A Repealed
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TITLE 17. TRANSPORTATION

CHAPTER 3. DEPARTMENT OF TRANSPORTATION
HIGHWAYS

ARTICLE 3. RELOCATION ASSISTANCE

R17-3-301. Relocatlon ASS|stance Adoption of Federal Regulatlons

The Department incorporates bv reference 49 CFR 24 1 throuah

WAW-AEEESS-pe-govinaraletrfettable-seareh-htmik
24.10, 49 CFR 24.201 through 24.209, 49 CFR 24.301 through 24.305, 49 CFR 24.401 through 24.404, 49 CFR 24.501

through 24.503, 49 CFR 24.601 through 24.603. and Appendix A to Part 24 as it relates to Subparts A, C. D, and E,

revised as of October 1, 2010. and no later amendments or editions, as amended by this Article. These sections apply to

relocation assistance activity provided by the Department. The incorporated material is on file with the Arizona Depart-

ment of Transportation and is available from the U.S. Government Printing Office, P. O. Box 979050, St. | ouis. MO

63197-9000. The incorporated material can be ordered online by visiting the U.S. Government Online Bookstore at http:/

/bookstore.gpo.gov or is available free of charge at http://gpo.gov.

B. The following definitions—apply definition applies for the purpose of R17-3-301+through-R17-3-366 this Article unless

indicated otherwise.
“Department” means the Arizona Department of Transportation.

R17-3-302.  Relocation Assistance; 49 CFR Raxt 24, Subpart A - General
A. 49 CFR 24.2, “Definitions® and acronyms” is amended as follows:
“Agency means the Arizona Department of Transportation.

L
Z

“Contrlbute materlally in paragraph (a)(7) is amended to read:

The term “contribute materially” means that during the two taxable years before the taxable year in which displace-
ment occurs, a business: contributed at least 33 1/3% of the owner’s or operator’s average annual gross income from
all sources.

Decent, safe, and sanitary dwelling” in paragraph (a)(8) is amended to read:

The term decent, safe, and sanitary dwelling means a dwelling whieh that meets applicable housing and occupancy

codes. However, any of the following standards which that are not met by an applicable code shall apply unless

waived for good cause by the federal agency or state agency funding the project. The dwelling shall:

a Be structurally sound, weathertight, and in good repair;

b- Contain a safe electrical wiring system adequate for lighting and other devices; and

€ Contain heating and cooling systems capable of sustaining a healthful temperature for a displaced person, except
in those areas where local climatic conditions do not require such systems.
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+. “Inltlatlon of negotiations” is&meﬂeled—te—have has the same meanlng as prescribed in A-R-S-8-28-7141(8)- A.R.S. 8§
28-7141.

8- “Notice of intent to acquire or notice of eligibility for relocation assistance” as described in 49 CFR 24.203(d) and 49
CFR 24.203(b) is-amended-toread: means:
Written notice furnished to a person to be displaced that establishes eligibility for relocation benefits before the initi-

ation of negetiation- negotiations.

“Persons not displaced” in paragraph (a)(9)(ii)(A) is amended to read:

A person who moves before the initiation of negotiations, unless this requirement is waived by the Department due to
a move necessitated for reasons beyond the person’s control.

“Program or project” in paragraph (a)(22) is amended to read:

The phrase “program” or “project” means any displacing activity or series of activities undertaken by the Depart-
ment, related to construction or reconstruction of a transportation facility, or a facility necessary for maintaining a
transportation facility.

“Salvage value™ in paragraph (a)(23) is deleted.

S

“Uneconomic remnant™ in paragraph (a)(27) is deleted.
“Uniform Act” in paragraph (a)(28) is amended to read:
The term “Uniform Act” refersto-A-R-S-88-28-7341through-28-7156- means the Uniform Relocation Assistance and

RE BF

Real Property Acqmsmon Policies Act of 1970 as amended (42 U.S.C. 4601 et seq.).

47 “Utility facility” in paragraph (a)(31) is deleted.
18- “Utility relocation” in paragraph (a)(32) is deleted.
B. 49 CFR 24.5 “Manner of notices” is amended to read:

Each notice which the Agerey agency is required to provide to a property owner or occupant under this part shall be per-

sonally served or sent by certified or registered first-class mail, return receipt requested, and documented in Ageney

agency files. Each notice shall be written in plain, understandable language. Persons who are unable to read and under-
stand the notice must be provided with appropriate translation and counseling. Each notice shall indicate the name and
telephone number of a person whe-may-be-contacted to contact for answers to questions or other needed help.

C. 49 CFR 24.9 “Recordkeeping and reports” is amended as-foHews: to read:

4. Paragraph (a) Records. The Ageney agency shall maintain adequate records of its acquisition and displacement activ-
ities in sufficient detail to demonstrate compliance with this part. These records shall be retained for at least five three
years after each owner of a property and each person displaced from the property receives the final payment to which
he-ershe each owner of property is entitled under this part, or in accordance with the applicable regulations of the
federal funding agency, whichever is later.

2 -

D. 49 CFR 24.10 “Appeals” is amended to read:

In addition to the provisions of A.R.S. §§ 41-1061 through 41-1067, the following provisions apply:

1. Actions whieh that may be appealed. A person who believes the Department has failed to properly determine prop-
erly the person’s eligibility for, or the amount of, a relocation payment; may file a written appeal. A person shall
include all contested issues in one appeal.

2. Process. To appeal, a person shall submit a letter stating name and address; and the reasons for disagreeing with the
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Department’s decision to the Right-of-Way Group, Arizona Department of Transportation, 205 S. 17th Ave., MD
612E, Phoenix, AZ 85007-3212.

Time limit. The person shall file the written appeal within 60 days after receiving notice of the Department’s determi-
nation on the person’s claim. The date the appeal request is received begins the official time limit constraints, as pre-
scribed in subsections (D)(4) and {B}(8)- of this Section. Filing the appeal does not extend any eligibility periods or a
required date to vacate a property.

Hearing date. Within 45 days of reeeiving receipt of the appeal request, the Department shall set a mutually accept-
able date for a hearing before a hearing officer.

Review of files. Upen After making a written request to the Department at the address in subsection (D)(2); of this
Section, the person may review and receive a copy of any non-confidential documentation contained in the Depart-
ment’s files regarding the person’s appeal.

Scope of review. The Department shall consider and review the person’s arguments, statements, and documents in
support of the appeal, allowing reasonable latitude for the hearing of relevant material.

Right to representation. The person has a right to be represented by legal counsel or ether another representative in
connection with the person’s appeal, but solely at the person’s own expense.

Determination. Within 30 days of the hearing, the hearing officer shall make a recommendation to the Chief Right-of-
Way Agent. The Department shall promptly issue a written decision and provide a copy to the person by certified
mail. The Department shall explain the basis on which its decision was made, and what relief, if any, is to be pro-
vided.

Judicial review. If the Department does not grant the relief requested, the Department shall advise the person of the
right to seek judicial review.

S 49 CFR 24.206 “Eviction for cause” is amended to read:

1.

Eviction for cause must conform to A.R.S. 8§ 12-1171 through 12-1183. The Department may determine that a per-

son who is an unlawful occupant (as defined in 49 CFR 24.2) is still eligible for advisory relocation assistance;tsing

the-fellowing-factors:. Any person who occupies the real property and is not in unlawful occupancy on the date of the

initiation of negotiations, is presumed to be entitled to relocation payments and other assistance set forth in this part

unless the agency determines that the factors in subsections (1)(a) or (b) apply. The Department shall use the follow-

ing factors to determine eligibility of an unlawful occupant for advisory relocation assistance:

a. The person received an eviction notice before the initiation of negotiations and, as a result of that notice, is later
evicted; or

b. The person is evicted after the initiation of negotiations for serious or repeated violation of material terms of the
lease or occupancy agreement; and

c. The eviction was not undertaken for the purpose of evading the obligation to make available the payments and

other assistance set forth in this part;

The person occupying the property and the owner dispute the issue of lawful occupancy;

The duration of prior legal occupancy of the person occupying the property;

Financial or medical hardship of the person occupying the property; or

The cost of the relocation assistance is less than the cost of an appeal.

or purposes of determining eligibility for relocation payments, the date of displacement is the date the person

naQ +~o o

February 1, 2013 Page 147 Volume 19, Issue 5



Arizona Administrative Register / Secretary of State

Notices of Final Rulemaking

moves, or if later, the date a comparable replacement dwelling is made available.-
3. The state may initiate eviction proceedings due to:
Unlawful activities being conducted on state-owned property,
Willful destruction of state-owned property,
Refusal to vacate state-owned property after all required notices to vacate have been delivered and appropriate
assistance provided, or
Failure to pay rent when there is no hardship.

a.
b.

d.

R17-3-305.

Relocation Assistance; 49 CFR Raxt 24, Subpart E - Replacement Housing Payments

A: 49 CFR 24.401 “Replacement housing payment for 180-day homeowner-occupants” in paragraph (d)(3) is amended as
foHows: to read:

The interest rate on the new mortgage used in determining the amount of the payment shall not exceed the prevalllng
fixed interest rate for conventional mortgages currently charged by mortgage lending institutions in the area in which
the replacement dwelling is located. If a displaced person chooses to buy down the interest rate, the Agerey agency
shall:

a-1. Require documents indicating the initial interest rate,

b-2. Require documents indicating the final interest rate, and

€:3. Limit reimbursement to the lower of the amount the displaced person actually paid to buy down the interest rate or

the amount for which the person qualified under the established market interest rate.

3 Paragraph{eydrisamendedtoread:
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